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REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 


IN  THE 


SURROGATED    COURT 

OF  THE 

COUNTY   OF   NEW-YORK. 


Birou  ALEXANDER  W.  BRADFORD,  Surrogate. 


Kelly  w.  McCarthy. 

In  the   matter  of  the   Estate   of  Oathasine   Callahan, 

deceased. 

The  intestate  was  a  feme  covert,  married  before  the  passage  of  the  act  "  for 
the  more  effectual  protection  of  the  property  of  married  women."  After  that  act 
took  effect,  she  acquired  leasehold  premises,  and  executed  a  mortgage  thereon  to 
secure  the  payment  of  one  thousand  dollars.  She  died,  and  then  her  husband 
died  also,  and  his  administrators  disputing  the  validity  of  the  mortgage,  it  was 
held  valid. 

Marriage,  though  a  civil  contract,  is  also  a  civil  institution  under  the  regulation 
and  control  of  the  State.  Vested  rights  in  the  property  of  the  wife  already 
acquired  under  the  law  regulating  the  marriage  contract,  cannot  be  disturbed 
by  legislative  authority,  but  it  is  competent  for  the  legislature  to  modify  the 
incidents  of  the  marriage  relation  in  respect  to  property  to  be  acquired  after 
the  change  of  the  law. 

Marriage  is  not  in  all  respects  and  as  to  all  incidents  and  regulations  existing 
by  law  at  the  time  of  celebration,  such  a  contract  in  the  strict  sense  of  the 
term  as  to  embrace  and  continue  for  a  law  between  the  parties,  all  those  in- 
cidents and  regulations,  notwithstanding  subsequent  legislative  modification. 

By  the  laws  and  usage  of  this  State,  the  wife  can  convey  without  her  husband 
joining  with  her  in  the  conveyance. 
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If  the  wife  acquire  property  in  her  own  name  with  the  assent  and  cognizance 
of  her  husband,  her  right  and  title  will  be  upheld,  unless  the  claims  of  credi- 
tors are  in  question. 

J.  W.  White,  far  the  Administrators. 

The  Subrogate.  The  intestate  was  a  married  woman,  and 
daring  coverture  had  taken  as  a  feme  sole  an  assignment  of 
certain  leasehold  premises,  and  executed  a  mortgage  on  the 
premises  to  secure  the  payment  of  one  thousand  dollars.  Af- 
ter her  decease,  her  husband  died  also,  and  his  administrators 
contest  the  validity  of  the  mortgage.  The  Act  for  the  more 
effectual  protection  of  the  property  of  married  women  provides 
that  the  same  may  be  received  and  held  to  their  sole  and  sepa- 
rate use — be  their  sole  and  separate  property — and  be  devised 
or  conveyed  in  the  same  manner  and  with  like  effect  as  if 
they  were  unmarried.  The  effect  of  these  provisions  is  to  give 
a  married  woman  an  unlimited  control  over  her  property. 
(Am.  Home  Missionary  Society  vs.  Wadhams,  10,  Barb.  597.) 
She  has  the  same  power  of  disposition  as  if  she  were  unmar- 
ried :  in  other  words,  she  can  act  without  the  conjunction  or 
interference  of  her  husband,  and  to  make  the  act  valid  it  is 
not  necessary  for  him  to  unite  in  the  act,  or  consent  to  it. 

In  the  present  case,  the  parties  were  married  before  the 
passage  of  the  Act  of  1848,  but  the  property  was  acquired 
after.  The  provisions  of  this  Act  have  been  the  subject  of 
construction  by  the  Supreme  Court,  but  I  am  not  aware  that 
the  point  has  been  decided  which  arises  in  this  case,  as  to  the 
constitutionality  of  the  law  in  respect  to  previous  marriages. 
In  Snyder  vs.  Snyder,  8  Barbour.  S.  C.  Ji.,  621,  Justice  Harris 
said :  "  Suppose  a  female,  married  at  the  time  of  the  passage 
of  the  act,  should  subsequently  acquire  property  by  inheri- 
tance, such  property  would  not  be  subject  to  the  disposal  of 
her  husband." 

Justice  Barculo,  in  Holmes  vs.  Holmes,  4  Barbour.,  295, 
maintained  that  marriage  is  such  a  contract  as  to  render 
the  law  existing  at  the  time  of  marriage,  in  respect  to  the 
interests  of  husband  and  wife  in  future  property  as  sacred 
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and  inviolable  as  if  they  bad  been  made  the  terms  of  an  ex- 
press  agreement  In  that  case,  however,  the  right  of  pro- 
perty in  controversy,  was  vested  in  the  wife  before  the  pas- 
sage of  the  act — a  sufficient  ground  upon  which  to  sustain 
the  decision  of  the  court  In  5  Harbours  8.  O.  B.y  474, 
Justice  Maison,  in  the  case  of  White  vs.  White,  though 
deciding  that  the  act,  so  far  as  relates  to  rights  of  property 
existing  at  the  time  of  its  passage,  was  unconstitutional,  ex* 
pressed  the  opinion,  nevertheless,  that  marriage  was  not  "a 
contract  in  the  strict  common  law  sense  of  that  term."  In 
Hard  vs.  Cass,  9  Barbour,  &  C.  £.y  366,  there  had  been 
marriage  previous  to  the  act,  and  acquisition  of  property 
subsequent  to  the  act ;  it  was  not  contended  that  the  contract 
had  been  violated  by  the  act,  but  the  court  held  that  though 
during  her  life  the  wife  woe  sole  owner,  on  her  decease  her 
husband  had  an  estate  as  tenant  by  curtesy,  it  not  having 
been  the  design  of  the  statute  to  interfere  with  the  law  of 
descent  In  Perkins  vs.  Cottrell,  15  Barbour9*  &  O.  R.,  447, 
where  it  was  held  that  the  act  was  not  intended  to  apply  to 
previously  acquired  property,  it  was  not  urged  that  the  mar- 
riage contract  reached  all  subsequent  acquisitions,  so  as  to 
place  it  beyond  the  power  of  the  legislature  to  alter  the  rela- 
tive rights  of  husband  and  wife. 

Though  marriage  is  a  civil  contract,  it  differs  from  other 
contracts  in  being  also  a  civil  institution.  It  lies  at  the  very 
basis  of  society,  and  the  State  is  interested  in  its  regula- 
tion. In  respect  to  rights,  duties,  and  obligations,  the  will 
of  the  parties  is  not  supreme,  but  is  subject  to  those  rules 
of  social  and  moral  order  which  the  law  has  seen  fit  to 
impose.  Thus  it  still  continues  to  subsist,  though  one  of  the 
parties  has  become  incapable  of  performing  his  part  of  the 
compact  It  cannot  be  dissolved  by  mutual  consent  In  cases 
of  other  contracts,  these  rules  would  be  esteemed  grossly 
unjust ;  in  respect  to  marriage,  they  are  recommended  by 
the  highest  considerations  of  morals  and  humanity. 

It  is  evident  also  that  the  relations  and  conduct  of  hus- 
band and  wife  are  of  such  concern  to  the  State,  that  the 
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law  of  the  place  where  they  reside  cannot  be  made  entirely 
subservient  to  the  law  of  the  place  where  the  contract  was 
made.  If  marriage  be  such  a  contract  as  to  imbody  in  it 
all  the  laws  respecting  husband  and  wife  existing  at  the  time 
of  its  creation — so  that  those  laws  are  part  of  the  contract 
just  as  much  as  if  they  were  expressed  in  a  written  agree- 
ment, then  it  is  obvious  that  parties  domiciled  and  married 
abroad  may  import  into  any  country  to  which  they  may 
have  changed  their  domicil,  laws  utterly  repugnant  to  its 
social  policy  and  institutions.  This  is  aptly  illustrated  by 
the  question  of  Lord  Robertson — "  if  a  man  in  Scotland  were 
to  confine  his  wife  in  an  iron  cage,  or  to  beat  her  with  a  rod 
of  the  thickness  of  the  judge's  finger,  would  it  be  a  justifi- 
cation in  any  court  to  allege  that  these  were  powers  which 
the  law  of  England  conferred  on  a  husband,  and  that  he  was 
entitled  to  the  exercise  of  them,  because  his  marriage  had 
been  celebrated  in  that  country  ?"  Again,  nothing  relates 
more  closely  to  the  obligation  of  a  contract  than  the  mode 
and  grounds  of  its  dissolution.  But  if  the  lex  loci  contractus 
governs,  our  courts  would  have  to  divorce  parties  married  in 
France  for  reasons  allowed  there— or  refuse  to  divorce 
those  married  in  England,  because  the  contract  there  is 
indissoluble.  And  as  to  capacity,  would  a  wife  residing  in 
this  State  with  her  husband,  be  disabled  from  making  a 
will  because  she  was  married  in  England,  where  the  will  of 
a  feme  covert  is  invalid.  As  to  distribution,  are  parties 
domiciled  here  to  take  according  to  the  law  of  the  place 
where  marriage  was  celebrated  ?  And  to  approach  nearer 
the  direct  question  of  property,  is  the  lex  loci  contracts  in 
the  case  of  a  foreign  marriage  to  govern  in  this  State,  after 
husband  and  wife  have  removed  hither,  as  to  property  subse- 
quently acquired  ?  These  various  questions  have  been  elabo- 
rately discussed,  especially  by  the  continental  jurists,  and 
with  regard  to  most,  if  not  all  of  them,  the  weight  of  au- 
thority is  in  favor  of  the  supremacy  of  the  lex  loci  domicilii 
over  the  lex  loci  contractus,  and  on  the  obvious  ground  that 
there  are  many  incidents  of  marriage  not  the  subject  of  ex- 
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press  contract,  but  flowing  from  municipal  regulation,  and 
dependent,  therefore,  except  as  to  vested  rights  in  property, 
upon  municipal  regulation  for  their  continuance.  So  that  as 
parties  married  in  a  foreign  country  cannot,  on  becoming 
domiciled  here,  be  permitted  under  the  plea  of  an  implied 
contract,  to  import  laws  repugnant  to  our  social  regulations, 
neither  can  husband  and  wife  married  here,  be  permitted  un- 
der a  similar  plea,  to  continue  the  law  existing  at  the  time  of 
marriage,  as  peculiar  to  their  own  case,  after  it  has  been  sup- 
planted by  a  different  system.  Vested  rights  in  the  property 
of  the  wife,  already  acquired  under  the  law  regulating  the 
marriage  contract  cannot,  of  course,  be  disturbed  by  an  al- 
teration of  that  law,  but  it  is  quite  a  different  thing  to  modify 
the  law  as  to  the  incidents  of  marriage  in  respect  to  pro- 
perty to  be  acquired  after  the  change  of  the  law.  In  one 
case,  the  new  law  would  strip  the  parties  of  present  owner- 
ship, in  the  other  case  it  would  only  alter  the  regulations 
attending  the  relation  of  husband  and  wife.  In  one  case,  it 
would  act  on  present  property  as  well  as  the  incidents  of  the 
marriage  contract;  in  the  other  it  would  act  on  the  incidents 
only  and  would  not  divest  any  interest  in  property,  because 
there  is  no  property  to  divest  at  the  time.  The  law  of  dis- 
tribution in  case  of  intestacy  illustrates  this  distinction.  That 
law  is  of  quite  as  much  importance,  as  the  rules  regulating 
the  relative  rights  of  husband  and  wife  in  their  life-time. 
And  yet  the  distribution  is  governed  by  the  law  of  the  domi- 
cil  at  the  time  of  death,  and  not  by  the  law  of  the  place 
where  the  contract  of  marriage  was  celebrated.  The  con- 
trary doctrine  has  been  urged  on  the  ground  of  a  tacit  agree- 
ment at  the  time  of  the  marriage.  But  what  is  that  tacit 
agreement  ?  Is  it  that  the  laws  then  existing  shall  be  of  uni- 
versal and  continuing  obligation  ?  Or  is  it  not  more  reason- 
able to  say,  if  there  be  a  tacit  understanding  as  to  the  inci- 
dents of  marriage,  that  the  parties  agree  to  conform  to  the  law 
as  it  may  be  from  time  to  time  ?  The  power  of  the  legislature 
to  regulate  the  rights  and  duties  of  husband  and  wife  is, 
generally  speaking,  undoubted,  and  that  power  itself  may 
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come  within  the  purview  of  the  tacit  agreement  (Ze  Breton 
vs.  Nouchet,  3  Martin,  60 ;  Gale  vs.  Dams9  heir*,  4  Martin, 
645 ;  Saul  vs.  Hie  Creditor*,  17  Martin.,  605 ;  Story,  Conflict 
Lorn*,  §§  111,  186,  138, 167, 171, 176.  See  3  J.  Oh.  O.,  190.) 
"  The  doctrine  of  tacit  contract  to  regulate  the  rights  and  du- 
ties of  matrimony,  in  cases  where  there  is  no  express  con- 
tract," says  Justice  Story,  "  according  to  the  law  of  the  place 
where  the  marriage  has  been  celebrated,  is  questionable  in 
itself;  and  even  if  admitted,  must  be  liable  to  many  qualifica- 
tions and  restrictions.  We  have  seen  that  it  has  been  much 
doubted  in  Louisiana;  and  the  Scottish  courts  have  utterly  re- 
fused to  allow  the  doctrine  of  such  a  tacit  contract  to  regulate 
the  right  of  divorce."  (Conflict  Load*,  §  190.)  I  am  inclined, 
therefore,  to  the  opinion  that  marriage  is  not,  in  all  respects 
and  as  to  all  incidents  and  regulations  existing  by  law  at  the 
time  of  celebration,  such  a  contract,  in  the  strict  sense  of  the 
term,  as  to  embrace  and  continue  for  a  law  between  the  par- 
ties, all  those  incidents  and  regulations,  notwithstanding  sub- 
sequent legislative  modification,  and  that  it  is  competent  for 
the  legislature  to  alter  the  rule  in  respect  to  the  rights  of 
husband  and  wife  in  property  subsequently  to  be  acquired, 
without  impairing  the  obligation  of  contracts,  within  the 
meaning  of  the  Constitution. 

Apart  from  this  question,  however,  the  mortgage  executed 
by  the  intestate  was  a  valid  instrument,  for  though,  at  com- 
mon law,  the  wife  could  not  convey  without  her  husband 
joining,  by  the  laws  and  usages  of  this  State  she  can.  {Al- 
bany Fire  Insurance  Company  vb.  Bay,  4  Com*.  JR.,  9.)  And 
as  it  appears  the  husband  was  cognizant  of  the  acquisition  of 
the  property  in  question  by  the  wife,  in  her  own  name,  her 
right  and  estate  will  be  upheld,  unless  the  claims  of  creditors 
are  in  question.  (Borst  vs.  Srpdman,  4  Com*.  R.,  284.)  The 
representatives  of  the  husband  cannot  claim  against  his  con- 
sent and  approval,  especially  when  during  his  life  he  had 
made  no  efforts  to  assert  a  hostile  title,  or  to  repudiate  the 
act  of  the  wife.  I  conclude,  therefore,  that  the  mortgage  is 
a  valid  charge  on  the  leasehold  estate,  and  must  be  paid* 
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having  sold  land  under  a  power,  and  the  deed,  zedting  Che  Ben  of  a 
previously  existing  mortgage,  foiled  to  aaj  whether  the  amount  of  the  mort- 
gage was  allowed  aa  part  of  the  consideration  or  was  in  addition  thereto,  held 
that  the  executors  might  prove  by  parol  the  value  of  the  property,  and  the  sum 
which  had  really  been  received  by  them. 
In  adjusting  the  accounts  of  executors  the  Surrogate'!  Court  is  governed  by- 
principles  of  equity,  as  well  as  of  law,  and  it  is  at  all  times  competent  for 
the  executor,  unimpeded  by  technical  rules,  to  show  the  fairness  of  his  deal- 
ings, the  real  nature  of  his  transactions,  and  the  amount  for  which  he  should 
be  held  liable. 

A.  W.  CuLSoa,  fir  Executor*. 

Philip  Hamilton,  for  Legatee*. 

On  the  behalf  of  the  legatees,  it  is  contended  that  the 
clause  in  the  deed  from  the  executors  to  Carnley,  by  which 
the  grantee  agrees  to  purchase  the  property,  subject  to  the 
mortgage  executed  by  the  testator  in  his  life  time,  to  the 
North  River  Insurance  Company,  is  conclusive  of  the  fact, 
that  he  purchased  "  cum  onere"  and  cannot  be  inquired  into 
by  parol  evidence. 

It  has  not  been  denied,  that  the  consideration  expressed  in 
a  deed  can  be  explained  by  parol,  but  it  is  contended,  that 
thus  to  inquire,  in  regard  to  an  independent  covenant  or 
agreement,  is  a  different  proposition,  and  believed  to  be  inad- 
missible under  the  well  settled  and  inflexible  rule  of  evi- 
dence, that  a  written  instrument  cannot  be  contradicted,  en* 
larged  or  varied  by  parol  The  statute  of  this  State,  which 
is  in  derogation  of  the  rule  of  the  common  law,  permits  the 
inquiry  to  be  made  to  the  matter  of  consideration  only  :  in 
all  other  respects,  the  limit  of  the  common  law  rule  prevails. 
As  well  might  the  grantor  undertake  to  explain  his  covenant 
of  seurfn,  or  any  other  covenant,  by  parol,  as  that  the  grantee 
should  in  like  manner  attempt  to  prove  in  this  case,  that  he 
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did  not  purchase,  and  promise  and  agree  to  pay  Place's  bond 
secured  by  the  mortgage,  in  addition  to  the  consideration 
money  named  in  the  deed. 

The  case  of  IPCrea  vb.  Purmort,  16  Wendell,  460,  cited 
by  the  counsel  for  executor,  does  not  touch  the  point ;  the 
point  decided  by  the  court  relates  only  to  consideration.  The 
case  of  Wilkinson  vs.  Scott,  17  Mass.  R.}  249,  cited  in  16 
Wendell,  above  referred  to,  gives  the  true  rule,  and  extent 
of  the  doctrine;  it  is  in  substance,  that  a  party  to  a  deed 
is  estopped  in  regard  to  every  thing  but  the  consideration ; 
the  consideration  being  treated  as  a  mere  formal  or  nomi- 
nal part  of  a  deed.  When  a  court  can  give  a  similar  con- 
struction to  any  other  covenant  or  stipulation  contained  in 
a  written  and  sealed  instrument,  then,  and  not  until  then, 
can  the  doctrine  obtain,  which  is  now  contended  for  by  the 
counsel  for  the  executor.  The  clause  or  agreement  found 
in  the  deed  in  question,  is  a  substantial,  independent  con- 
tract, expressly,  u  ex  abundanti  cautdd"  introduced  in  it,  and 
cannot  be  avoided  by  parol  evidence. 

The  Subbogatb.  Upon  the  final  accounting  of  the  executor, 
an  effort  was  made  to  charge  him  with  the  full  amount  of  the 
consideration  money  named  in  a  deed  of  some  real  estate  be- 
longing to  the  testator  and  sold  by  the  executor  under  a  power 
in  the  will.  The  property  was  sold  for  $2000,  and  there  was  a 
mortgage  on  the  premises  for  $1,400,  and  it  is  urged  that  as 
the  deed  does  not  declare  that  the  mortgage  constituted  part 
of  the  consideration,  the  executor,'  instead  of  being  only 
charged  the  difference,  should  be  held  responsible  for  $2000. 
The  clause  in  the  executor's  deed  simply  declares  an  exist- 
ing fact,  that  the  property  is  subject  to  a  mortgage,  and  the 
conveyance  is  made  subject  to  it ;  but  whether  or  not  the 
mortgage  is  assumed  by  the  grantee  as  part  of  the  considera- 
tion money,  or  whether  the  statement  of  the  consideration 
money  includes  the  amount  of  the  mortgage,  is  not  expressed. 
The  consideration  is  named  at  $2000,  and  that  is  not  disputed, 
and  the  mortgage  was  for  $1,400  and  interest,  and  that  is  not 


NEW-YORK,  FEBRUARY,  1854.  15 

UFSON  VS.  BADEAU. 

disputed.  I  think  the  presumption  is  that  the  mortgage  was 
allowed  as  part  of  the  consideration  money — that  such  is 
the  inference  to  be  drawn  from  the  deed. 

If  this  were  not  so,  as  the  question  is  what  was  the  pro- 
perty sold  for,  how  much  did  the  executor  receive,  and  how 
much  is  he  bound  to  account  for,  he  has  a  right,  when  evi- 
dence is  offered  to  prove  that  he  received  a  certain  sum,  to 
show  that  the  sum  so  charged  was  the  whole  value  of  the 
property,  and  was  not  in  fact  all  received,  but  that  certain 
deductions  were  made.  I  do  not  think  that  the  statement  in 
the  deed  as  to  the  incumbrance  expresses  whether  the  amount 
of  it  was  included  in  or  excluded  from  the  statement  of  the 
consideration  money ;  but  if  it  did,  lam  of  opinion  it  would 
still  be  competent  for  the  executor  to  show  the  error,  have 
the  mistake  corrected,  and  his  liability  restricted  to  the 
amount  really  received.  (JPOrea  vs.  JPurmort,  16  Wen., 
460;  17  Mass.,  249.)  The  question  before  me  is,  for  what 
sum  did  the  executor  sell,  and  what  sum  did  he  receive.  The 
deed  proves  he  sold  for  $2000.  This  is  not  denied,  but  the 
executor  claims  to  prove  that  he  did  not  receive  the  $2000, 
in  consequence  of  a  mortgage  to  which  the  property  was  sub- 
ject. He  does  prove  this,  and  establishes  that  the  property 
was  not  worth  more  than  $2000 ;  that  it  was  sold  for  that 
sum,  and  the  agreement  was  to  pay  the  mortgage  out  of  it ; 
and  yet  it  is  sought,  in  face  of  all  these  facts,  clearly  proved, 
and  indeed  uncontroverted,  to  mulct  the  executor  in  the  sum 
of  $1,500,  for  a  supposed  mistake  in  the  deed.  I  cannot 
assent  to  such  a  doctrine.  In  adjusting  the  accounts  of  ex- 
ecutors, this  court  is  governed  by  principles  of  equity  as 
well  as  of  law,  and  even  attaching  to  the  recital  in  the  deed 
of  conveyance  the  consequences  the  counsel  for  the  legatees 
urges,  it  is  at  all  times  competent  for  the  executor  here,  as  in 
a  court  of  equity,  unimpeded  by  technical  rules,  to  show  the 
fairness  of  his  dealings — the  real  nature  of  the  transaction, 
and  the  amount  for  which  he  should,  in  fact,  be  held  liable. 
Upon  any  other  rule  he  might  be  made  the  victim  of  a  mis- 
take while  acting  as  a  trustee  and  honestly  discharging  his  duty. 
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Yebnak  vs.  Spenceb. 

In  the  matter  of  Proving  the  Last  Will  and  Testament  of 
William  A.  Spknobr,  deceased. 

The  testator  hawing  determined  to  modify  »  previous  will,  and  the  instrument  pre- 
pared conformably  to  hie  instruction!  baring  been  placed  before  him  for  exe- 
cution, in  the  presence  of  two  witnesses  attending  at  his  request,  he  signed  ft 
at  the  foot,  and  was  seized  with  death  as  he  was  in  the  act  of  signing  in  the 
margin, — Held  that  the  provision  of  the  statute  requiring  the  attestation  of  the 
subscribing  witnesses  had  not  been  complied  with,  and  that  the  instrument 
was  not  valid  as  a  last  will  and  testament,  not  being  complete  at  the  testator's 
decease. 

The  testator  being  still  occupied  in  authenticating  the  instrument  at  the  moment 
of  the  attack,  held,  under  the  circumstances,  there  was  no  testamentary  decla- 
ration or  rogation  of  the  witnesses. 

A  will  must  be  perfect  at  the  testator's  decease,  and  if  not  then  a  perfect  instru- 
ment, it  cannot  take  effect.  There  is  no  will  until  all  the  statutory  ceremonies 
are  completed.  The  mere  intention  to  have  them  performed  is  not  sufficient, 
but  the  intention  must  be  effectuated  in  feet  The  act  of  the  witnesses  is  just 
as  essential  as  the  act  of  the  testator.  The  request  to  the  persons  summoned 
as  witnesses  is  revocatory  till  acted  on.  Death  revokes  it.  At  the  time  the 
witnesses  sign,  they  must  sign  under  a  present  existing  request,  and  when 
death  intervenes  before  their  signature  has  been  accomplished,  they  cannot 
sign  after  the  testator's  decease  so  as  to  give  effect  to  the  instrument  Whether 
one  dies  intestate  or  testate,  is  immutably  fixed  at  the  instant  of  death. 

William  Kent,  for  Executors. 

John  C.  Spbncbr,  Special  Guardian,  for  Minor  Legatees. 

The  objections  to  the  probate  of  the  paper  offered  may  be 
classed  under  the  following  heads : 

1.  The  deceased,  at  the  time  of  making  his  subscription  to 
the  paper,  did  not  declare  it  to  be  his  last  will  and  testa- 
ment. 

2.  He  did  not  request  the  witnesses  to  sign  their  names 
thereto  as  such. 

8.  The  witnesses  have  not  attested  it  by  their  signature. 
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I.  The  deceased,  at  the  time  of  signing  the  paper,  and  da- 
ring the  same  interview  with  the  witnesses  preceding  that 
act,  did  substantially  declare  it  to  be  his  last  will  and  testa- 
ment 

In  Hemsen  vs.  Brinckerhoff,  26  Wendell,  332,  Chief  Jus- 
tice Nelson,  giving  the  opinion  sustained  by  the  Court  for 
the  Correction  of  Errors,  says : 

"  I  agree  that  no  form  of  words  will  be  necessary ;  that 
the  legislature  only  meant  that  there  should  be  some  commu- 
nication to  the  witnesses  indicating  that  the  testator  intended 
to  give  effect  to  the  paper  as  his  will.  Any  communication 
of  this  aim  or  to  this  effect,  will  meet  the  object  of  the 
statute." 

In  the  same  case,  Senator  Verplank,  p.  336,  says,  "  the 
word  declare  will  always  be  found  distinctly  to  signify,  c  to 
make  known,  to  assert  to  others,  to  show  forth,'  and  this  in 
any  manner,  either  by  words  or  by  acts,  in  writing  or  by 
signs." 

At  page  338  he  says,  "  at  the  end  of  the  instrument  was 
an  attestation  clause  setting  forth  in  the  customary  form, 
Ac.  &c.  This,  if  the  witnesses  had  been  asked  to  read  it  by 
.the  testatrix,  or  in  her  hearing,  would  have  been  a  silent, 
but  clear  declwi%ali(mP 

In  the  present  case,  this  clause,  with  all  the  rest  of  the 
paper,  was  read  by  one  of  the  witnesses  to  the  deceased,  per- 
haps not  in  the  presence  of  both ;  but  the  fact  of  its  having 
been  read  previously  to  the  signature,  is  thus  made  one  of 
the  acts,  and  a  very  important  one,  of  the  intent  of  the  testa- 
tor to  give  effect  to  the  paper  as  a  will. 

He  knew  that  the  paper  so  read  was  a  will,  and  when 
brought  to  him  he  signed  it  as  such,  and  the  other  witness 
presented  it  as  a  will  for  signature,  and  attended  to  witness 
it  as  such,  and  he  therefore  understood  the  deceased  to  intend 
it  as  a  will. 

The  same  principle  is  fully  stated  in  the  opinion  of  Chan- 
cellor Walworth,  in  the  same  case,  when  it  was  before  him. 
8  Paige,  499. 
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The  same  doctrine  is  established  in  the  case  of  Nelson,  vs. 
McOiffert,  3  Barb.  Ch.  Hep.  163,  where  facts  and  occurren- 
ces not  so  strong  as  those  in  this  case  were  considered  abun- 
dant proof  of  publication,  or  declaration  that  the  paper  was 
a  will. 

It  is  also  recognized  and  sustained  in  principle  by  the  case 
of  Seguine  vs.  Seguine,  2  Barb.  Sup.  Court  Hep.,  385. 

In  Campbell  vs.  Logon,,  2  Bradford,  98,  99,  the  surrogate 
recognizes  the  principle  of  a  substantial  declaration,  although 
not  in  words,  and  declares  that  "  if  there  was  nothing  else 
than  the  reading  of  the  whole  instrument  aloud,  and  the 
approval  of  the  testatrix,  I  think  this  would  be  a  sufficient 
testamentary  declaration." 

In  En  parte  Beers,  2  Bradford,  163,  the  same  general  prin- 
ciple is  recognized,  that  if  the  witnesses  and  the  court  could 
safely  and  surely  conclude  from  the  acts,  words  and  circum- 
stances attending  the  transaction,  that  it  was  the  intention  of 
the  deceased  to  publish  the  paper  as  his  will,  it  will  be  suffi- 
cient. The  facts  of  that  case  and  the  deficiencies  pointed 
out  by  the  learned  surrogate,  are  in  strong  contrast  with  the 
facts  in  this  case. 

The  language  of  the  same  surrogate,  in  Moore  vs.  Moore,  2. 
Bradford,  265,  on  the  manner  in  which  the  assent  of  the  tes- 
tator may  be  shown  as  evidence  both  of  publication  and  of  a 
request  to  the  witnesses  to  attest  the  will,  is  so  clear,  and  so 
adapted  to  this  case,  that  it  is  deemed  only  necessary  to  refer 
to  it. 

After  all,  the  whole  principle  is  so  accurately  expressed 
by  the  surrogate,  in  the  case  of  Wilson  vs.  HeUerick,  2 
Bradford,  427,  that  I  cannot  forbear  quoting  it :  "  The  tes- 
tator must  know  that  the  witnesses  know  the  testamentary 
nature  of  the  act,  and  vice  versa;  and  this  mutual  know- 
ledge must  arise  from  something  said,  done,  or  signified  con- 
temporaneously with  the  execution  of  the  instrument."  To 
this  test  this  paper  must  be  subjected,  and  it  will  bear  the 
ordeal.  Both  the  witnesses  will  not  only  show  by  circum- 
stances, but  doubtless  will  testify  explicitly,  that  they  and 
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each  of  them  knew  that  the  paper  was  a  will,  and  that  the 
deceased  also  knew  that  they  knew  that  it  was  his  will,  at 
the  time  of  subscription. 

The  case  of  Heyer  vs.  Burger,  etaL,l  Hoffman  Ch.  R.,p.  1, 
is  overrnled  by  the  cases  above  cited,  where  cotemporaneous 
publication  was  held  sufficient. 

I  have  not  found  any  other  cases  in  the  reports  of  this 
State,  than  the  above,  on  the  point  in  question,  except  that 
of  Seymour  vs.  Van  Wych,  2  Selden,  120.  There  the  Court 
of  Appeals  decided  that  there  must  be  a  declaration  or  ac- 
knowledgment that  the  paper  is  a  will,  to  both  of  the  attend- 
ing witnesses.  It  appears  from  the  case  that  Caroline  See, 
one  of  the  attesting  witnesses,  did  not  hear  the  paper  read, 
did  not  know  its  contents,  or  character  or  nature;  heard 
nothing  from  the  testator  as  to  its  character  or  nature,  and 
was  merely  requested  to  sign  her  name  to  that  paper.  This 
comes  exactly  within  the  rule  of  the  Surrogate  of  New  York, 
before  quoted,  that  the  witnesses  must  know  the  testamentary 
nature  of  the  act,  and  the  testator  must  know  that  they  pos- 
sess such  knowledge.  There  clearly  was  no  publication  in 
the  case. 

Conceiving  the  principle  to  be  so  clearly  established  by 
the  courts  of  our  own  State,  I  do  not  deem  it  necessary  to 
refer  to  the  decisions  of  other  States  or  of  the  English  courts. 
The  latter  are  all  referred  to  by  the  chancellor  in  Brincker* 
Kocff  vs.  Remsen,  8  Paige,  492.  That  of  Peats  vs.  Ougley,  in 
ComyrCs  Rep.,  197,  is  very  analogous  to  the  present 

I  find  nothing  satisfactory  in  the  English  cases,  beside  those 
referred  to  by  Chancellor  Walworth.  They  will  be  found, 
however,  collated  in  1  Jarman  on  WHIb,  46,  47, 110,  and 
following  pages. 

II.  There  was  a  request  by  the  deceased  to  the  witnesses, 
to  sign  the  paper  and  attest  it  as  witnesses. 

The  Supremo  Court,  in  the  case  of  Rutherford  vs.  Ruth- 
erford, 1  Denio,  36,  say  that  the  sending  for  a  person  to  be  a 
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witness,  was  a  constructive  request  to  him  to  sigii  the  paper, 
which  should  have  been  submitted  to  the  jury. 

Here  the  paper  was  sent  for  the  express  purpose  to  Mr. 
Eaton,  of  being  copied  and  brought  to  the  deceased,  by  him, 
that  he  might  witness  it.  He  understood  that  be  came  for 
that  purpose,  and  did  actually  attend  in  consequence  to  attest 
the  execution  of  the  paper  as  a  will. 

The  statute  nowhere  specifies  when  the  request  shall  be 
made.  And  in  reason  and  propriety,  a  recent  request  through  a 
third  person,  complied  with  by  the  witness,  and  his  attend- 
ance for  that  purpose  recognized  by  the  deceased,  by  many 
acts  at  the  time,  and  particularly  by  actually  signing  in 
his  presence,  should  be  deemed  more  satisfactory  than  even 
formal  words. 

Whatever  may  be  the  weight  of  the  opinion  of  Chancellor 
Walworth,  in  Chaffee  vs.  Baptist  Missionary  Convention,  10 
Paige,  91,  92,  as  to  the  effect  of  the  acknowledgment  made 
by  die  deceased,  the  decision  itself  is  merely  that  in  the  case 
of  an  illiterate  person  unable  to  write  her  name,  there  must 
be  proof  that  she  directed  her  name  to  be  signed  in  the  pre- 
sence of  the  witnesses,  or  that  she  acknowledged  the  signer 
jure  and  not  the  will  merely.  The  case  has  no  bearing  on 
this  or  any  other  point  in  this  case,  because  here  the  wit- 
nesses actually  saw  the  deceased  sign  the  paper. 

III.  Although  the  witnesses  have  not  yet  attested  the  paper 
by  their  signature,  they  may  still  do  so,  and  doubtless  will, 
under  the  decision  of  the  surrogate,  and  probably  may  be 
compelled  to  do  so. 

It  is  no  longer  necessary  under  the  revised  statutes  that  the 
witnesses  should  sign  in  the  presence  of  the  testator,  but  they 
may  do  so  at  any  other  time  or  place.  This  was  so  decided 
expressly  by  the  Surrogate  of  New  York,  in  Buddon  vs. 
McDonald,  1  Bradford,  852. 

And  although  Justice  Hand,  in  Butter  vs.  Benson,  1  Barb. 
Sup.  Court  Reps.,  526,  holds  the  contrary,  he  is  clearly 
wrong. 
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The  revisers  had  presented  a  section  in  the  words  of  the 
English  statute  of  frauds,  29  Charles,  II.  ch.  3,  requiring  that 
the  witnesses  should  subscribe  their  names  in  die  presence  of 
the  testator.    (3  Rev.  Stat.,  p.  627,  2d  edition.) 

The  English  statute  on  this  point  had  been  the  subject  of 
numerous  decisions,  many  of  them,  if  not  actually  conflict- 
ing, yet  so  contradictory,  that  it  was  next  to  impossible  to 
determine  what  constituted  the  presence  of  the  testator.  See 
Jarman  on  With,  74  to  78,  on  p.  118  of  Boston  Edition  of 
1849. 

Chancellor  Kent,  in  his  lectures,  (Lecture  68,)  p.  514,  &c, 
remarks  upon  the  effect  of  these  decisions  as  opening  a  door 
to  very  extensive  litigation.  The  legislature,  evidently  with 
a  view  to  close  this  door,  dropped,  as  Chancellor  Kent  ex- 
presses it,  the  direction  in  the  English  statute,  that  the  wit- 
nesses are  to  subscribe  in  the  presence  of  the  testator.  See 
S  Rev.  Stat.  2d  edition,  p.  631. 

Here  is  a  case  plainly  within  the  rule  given  in  Theriat  vs. 
Mart,  2  Hill,  380,  and  in  the  Matter  of  Brown,  21  Wendell, 
319,  that  a  mere  change  of  phraseology  in  a  revision  of  the 
statutes  will  not  alter  the  law  unless  it  evidently  appear  that 
such  was  the  intention  of  the  legislature. 

Those  cases  were  upon  statutes  where  the  same  or  a 
similar  idea  was  expressed  in  the  revised  statutes,  with  that 
in  the  previous  ones,  but  in  different  language.  But  here 
there  is  no  change  of  phraseology,  the  requirement  is  omit- 
ted wholly,  and  its  importance  was  such  that  it  could  not 
have  been  omitted  unadvisedly  or  by  mistake,  and  it  was 
evidently  the  intention  of  the  legislature  to  change  the  law. 

It  must  be  conceded  on  all  hands,  that  whatever  may  be 
the  natural  right  of  a  man  to  devise  his  property  by  will, 
(see  Senator  YerpUmk,  26  Wendell,  333,)  that  right  is  to  be 
exercised  in  conformity  with  the  existing  laws,  and  if  it  be 
so  exercised,  the  devise  is  valid.  Prior  to  any  statute  of 
wills,  almost  any  instrument  in  writing,  not  even  signed, 
and  in  some  cases  verbal  devises,  were  sufficient  to  dispose 
of  personal  property  by  a  testamentfum.    (  Williams'  Execu- 
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tars,  47,  &c.)  When  alienation  of  land  by  devise  was  per- 
mitted, certain  requisite  forms  were  imposed.  These  have 
been  varied,  from  time  to  time,  and  the  only  question  now 
is,  whether  a  paper  claimed  to  be  a  will,  has  been  executed 
and  attested  in  the  manner  required  by  statute.  The  courts 
have  no  authority  to  interpose  any  form  or  proceeding  to 
give  it  validity,  which  is  not  prescribed  by  legislative  autho- 
rity. 

It  is  therefore  sufficient  in  any  case,  when  it  is  objected 
that  a  particular  form  or  manner  of  proceeding  has  not  been 
adopted, — it  is  sufficient  to  say,  no  statute  requires  such 
form  or  proceeding. 

By  the  general  repealing  act  of  December  10, 1828,  (3d 
Rev.  Stat.,  Zd  Ed.,  [138]  164,  at  N.  Y.,  95,)  an  act  concern- 
ing wills  passed  March  5th,  1813,  is  expressly  repealed.  That 
act  contained  the  provision  requiring  witnesses  to  a  will  to 
subscribe  it  in  the  presence  of  the  testator.  The  previous 
acts  concerning  wills  were  repealed  by  that  act,  and  were 
not  revived  by  its  repealing  act.  (§  8  of  repealing  act,  p.  185.) 

The  consequence  is,  that  there  is  no  statute  requiring  such 
subscription  to  be  in  the  presence  of  the  testator.  Those 
who  maintain  the  contrary,  hold  the  affirmative,  and  must 
point  out  the  law  making  it  necessary. 

In  this  view,  we  need  not  trouble  ourselves  about  proba- 
ble intent.    The  repeal  is  absolute  and  admits  of  no  dispute. 

2.  As,  therefore,  the  witnesses  are  not  required  to  sub- 
scribe the  will  in  the  presence  of  the  testator,  they  may  do 
so  in  his  absence,  or  even  after  his  death,  within  such  rea- 
sonable time  as  shall  indicate  fairness. 

Wright  vs.  Wakefield,  4  Taunton,  213,  is  an  authority  that 
this  may  be  done.  Lawrence,  J.,  and  Mansfield,  Ch.  J.,  (in- 
terrupting counsel,)  evidently  admit  that  ordinarily  one  who 
was  actually  the  witness  chosen  by  the  parties,  might  add 
his  attestation  at  any  time.  Lawrence,  J.,  states  that  it  haa 
not  been  unusual  to  allow  a  person  to  add  his  attestation,  in 
open  court.  This  must  mean  where  he  was  the  actual  witness 
chosen  by  the  party.    Chambers,  J.,  admits  the  fact,  and 
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says  the  practice  has  been  rendered  subservient  to  fraud ; 
and  then  proceeds  to  put  an  entirely  different  case,  that  of 
allowing  a  person  to  attest  who  was  not  the  chosen  subscri- 
bing witness.  His  testimony,  however,  corroborates  the  fact 
of  the  practice. 

Mansfield,  Oh.  J.,  certified  to  the  chancellor,  that  he  knowB 
"  no  rule  or  case  which  requires  that  the  attestation  should 
be  immediately  written  at  the  time  of  the  execution  of  the 
instrument,  or  within  any  limited  time  after  its  execution.19 
p.  223. 

The  certificate  of  Justices  Heath,  Lawrence,  and  Cham- 
bers does  not  purport  to  lay  down  a  general  rule,  but  that 
under  the  circumstances  of  that  case,  the  parties  creating 
the  power,  which  the  instrument  in  question  would  execute, 
had  in  their  contemplation  and  intended  [as  a  check  upon  its 
execution]  that  the  attestation  of  the  signing  and  sealing  the 
instrument  should  be  a  part  of  the  same  transaction  with  the 
signing  and  sealing  by  the  grantors. 

That  this  opinion  was  founded  upon  the  peculiar  operation 
of  powers,  is  shown  by  reference  to  the  same  case  in  the 
Court  of  Chancery,  17  Vesey,  454,  beginning  of  the  Lord 
Chancellor's  opinion. 

What  became  of  the  case  after  the  judges  of  the  Common 
Pleas  certified  their  opinion,  I  have  not  been  able  to  find. 

Henry  vs.  Bishop,  2  Wend.,  575,  Ch.  J.  Savage  says,  "  so 
long  as  we  retain  the  rule  (of  proving  deeds  by  a  subscribing 
witness)  we  must  preserve  the  reason  assigned  for  it,  to  wit, 
that  the  witnesses  who  subscribe  at  the  time  of  the  execution, 
are  agreed  upon  by  the  parties  to  be  the  only  ones  to  prove 
it"  Shipherd  (the  witness  who  proved  it)  was  not  a  chosen 
witness  of  the  parties,  but  was  one  of  those  who  executed  it. 
Here  were  two  reasons  why  he  could  not  be  permitted  to 
prove  it.  The  third,  that  he  had  heard  the  party  acknow- 
ledge it,  was  of  course  improper  while  there  was  a  subscri- 
bing witness  not  accounted  for.  This  case,  therefore,  is  not 
an  authority  that  the  witnesses  chosen  by  the  parties  may  not 
sign  their  attestation  at  any  time. 
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We  come  now  to  the  case  of  HoUenback  vs.  Fleming,  6 
2KB,  303.  The  affidavit  of  Charles  T;  Avery,  to  prove  the 
arbitration  bonds  was  regarded  as  equivocal.  Judge  Bronson 
says,  page  306,  "  that  may  be  true,  although  the  name  was 
affixed  only  the  moment  before,  and  without  the  request  or 
knowledge  of  the  obligor."  This  was  in  itself  sufficient  to 
condemn  the  proof  by  a  volunteer  witness  not  selected  by 
the  party.  But  the  judge  goes  further,  and  cites  the  above 
case  of  Henry  vs.  Bishop,  as  deciding  that  no  one  is  an 
attesting  witness  who  did  not  subscribe  his  name  as  such,"at 
the  time  the  instrument  was  executed."  Now,  with  great 
deference,  that  case  neither  decides  nor  asserts  any  6uch  thing. 
All  that  is  said  on  that  point  I  have  quoted.  Ch.  J.  Savage 
is  describing  who  are  the  only  competent  parties  to  prove  a 
deed,  viz.,  those  who  were  agreed  upon  by  the  parties  for 
that  purpose,  and  they  are  identified  by  the  fact,  that  they 
subscribed  at  the  time.  There  is  not  an  authority  or  a  dic- 
tum to  support  this  definition  by  Judge  Bronson  of  a  sub- 
scribing witness,  as  one  who  was  present  when  the  instru- 
ment was  executed,  and  who,  at  that  time,  subscribed  his 
name  to  it,  as  a  witness  to  its  execution.  He  cites  no  other 
authority  for  it,  but  that  of  Henry  vs.  Bishop,  already  shown 
to  contain  no  such  doctrine.  I  argue  that  one  who  merely 
testifies  to  a  subsequent  acknowledgment,  cannot  be  a  sub- 
scribing witness,  although  he  signs  his  name,  for  he  did  not 
witness  the  signing  or  execution  by  the  parties,  and  was  not 
agreed  on  by  them  as  a  witness  of  the  transaction.  But  this 
is  a  question  entirely  different  from  that,  whether  the  witness 
chosen  by  the  party,  to  attest  the  act,  may  not,  at  any  time, 
make  such  attestation.  And  it  seems  to  me  Judge  Bronson 
has  confounded  the  two  classes  erroneously. 

In  Cussons  vs.  Skirmer,  11  Meeson  &  Wdsby,  161,  Lord 
Abinger  says,  "  the  subscribing  witness  is  essential,  not  for 
the  reason  stated  by  some  of  the  counsel,  but  because  the 
party  to  whose  execution  he  is  a  witness,  is  considered  as 
invoking  him  as  the  person  to  whom  he  refers,  to  prove 
what  passed  at  the  time  of  the  attestation." 
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He  never  anywhere  alludes  to  the  necessity  of  the  wit- 
nesses signing  at  the  time  of  the  execution ;  on  the  contrary, 
the  strong  inference  from  his  remarks  is,  that  if  W.  Smith, 
Jr.,  whose  name  was  written  as  a  witness,  had  himself  signed 
it,  "  after  the  matter  was  all  over,"  his  being  a  subscribing 
witness  would  depend  on  the  fact  whether  he  had  been  "  in- 
yoked  "  by  the  party,  to  witness  it. 

The  error  of  Judge  Bronson,  and  sometimes  of  the  writers, 
arises  from  a  loose  mode  of  speaking.  We  call  a  subscribing 
witness,  one  who  has  already  attested  the  execution  of  an 
instrument  by  his  signature,  and  therefore  attach  to  the 
name  the  idea  of  his  having  done  the  act.  But  the  true 
inquiry  is,  who  may  be  a  subscribing  witness  ?  And  hav- 
ing ascertained  that,  it  is  quite  unimportant  when  he 
makes  himself  such ;  except  in  those  cases,  as  in  the  former 
statute  of  wills,  where  the  time  of  attestation  is  prescribed. 

It  is  submitted  also,  that  the  change  made  by  the  legisla- 
ture, in  dispensing  with  the  rule  that  the  witnesses  should 
sign  in  the  presence  of  the  testator,  has  permitted  them  to 
sign  at  a  different  time  from  that  when  he  subscribed  his 
name.  The  object  of  the  old  rule,  as  given  by  the  writers, 
was  that  the  testator  might  be  certain  of  the  identity  of  the 
paper  they  attested ;  2  Oreenleaf  Ev.  §  678 ;  and  its  effect 
was  to  make  them  sign  at  the  time  of  the  execution  of  the 
will 

There  is  therefore  now  no  reason  left  for  requiring  them 
to  sign  at  the  time  of  the  execution  by  the  testator,  for  they 
may  change  the  paper  just  as  readily,  in  a  secret  room,  im- 
mediately after  he  has  executed,  as  at  any  subsequent  time. 

In  the  present  case,  the  witnesses  who  are  expected  to 
attest  the  instrument  by  their  signatures,  were  the  chosen 
witnesses  of  the  testator,  in  attendance  at  his  request  for  the 
purpose ;  they  did  actually  see  him  subscribe  the  paper  as 
his  last  will  and  testament.  They  do  not  speak  of  any  sub- 
sequent acknowledgment. 

They  should  have  signed  their  names  at  once  under  the 
attesting  clause,  but  they  were  appalled  by  the  solemn  scene 


CASES  IN  THE  SURROGATE'S  COURT. 


YXRMAM  VS.  8PENCER. 


before  them,  and  in  doubt  respecting  their  duty.  Had  they 
signed  immediately,  no  question  could  have  arisen.  Shall 
their  omission,  however  excusable,  deprive  the  devisees  in 
the  paper,  of  the  rights  and  interests  intended  to  be  given 
them  by  the  testator  f 

If  this  principle  be  established,  what  is  to  prevent  wit- 
nesses, called  on  to  attest  the  execution  of  a  will,  from  taking 
it  away  after  it  has  been  executed,  on  the  pretence  of  sign- 
ing it  in  another  place,  and  then  wilfully  and  even  cor- 
ruptly omitting  to  sign ! 

It  cannot  be,  that  the  rights  of  devisees  are  to  be  depend- 
ent on  the  caprice,  or  ignorance,  or  cupidity  of  a  witness,  in 
refusing  or  neglecting  to  fulfill  entirely  that  which  he  has 
undertaken  to  do,  and  on  the  performance  of  which  he  has 
entered,  by  consenting  to  see  the  execution  of  a  will  or  deed* 

There  is  a  contract  between  the  witness  and  the  testator, 
and  equitably  with  his  friends,  the  legatees,  to  do  a  specific 
thing  for  their  benefit,  of  which  there  has  been  a  part  per- 
formance, and  there  is  no  need  of  a  consideration,  for  tho 
fact  of  commencing  the  performance  makes  it  binding;  and 
as  the  breach  of  this  contract  cannot  be  compensated  in 
damages,  upon  the  ordinary  principle  of  a  court  of  equity, 
full  performance  would  be  enforced. 

Watkvns  vs.  JUaule,  2  Jac.  &  Walker,  242,  is  an  authority 
that  the  court  will  compel  the  performance  of  a  promise  to 
indorse  a  promissory  note,  when  it  has  been  omitted  by 
design,  accident,  or  mistake.  (See  Story's  Eqn  §  729,  &c.) 
It  is  an  ordinary  practice  by  Mandamus  to  compel  the  per- 
formance of  a  duty  once  assumed.  But  it  is  not  supposed 
that  any  coercion  will  be  necessary  in  the  present  case,  but 
that  the  gentlemen  who  witnessed  the  execution  of  the  will, 
upon  an  intimation  from  the  Court  that  they  cannot  possibly 
injure  themselves,  and  that  it  is  proper  they  should  sign,  in 
order  to  enable  the  devisees  to  present  fairly  the  questions 
arising  as  to  the  publication  and  request,  will  cheerfully  and 
readily  sign  the  attestation  clause.  And  it  is  hoped  the  Sur- 
rogate will  be  willing  to  instruct  them  on  this  subject,  as  it 
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is  evident  nothing  can  be  done  by  him  in  respect  to  this 
paper,  until  it  is  actually  attested  by  the  witnesses. 


The  Surbogatb. — On  the  twenty-third  day  of  February, 
1851,  the  testator  duly  executed  his  last  will  and  testament 
On  the  third  day  of  March,  1854,  being  confined  to  his  room 
by  sickness,  after  having  heard  read  the  draft  of  another  will, 
he  directed  Mr.  Davis  to  take  it  to  his  counsel,  have  it  prepared 
as  soon  as  possible,  and  return  with  some  person  from  the  office 
to  witness  the  will  with  him.  The  instrument  having  been 
engrossed,  Mr.  Davis,  about  one  o'clock  in  the  afternoon, 
repaired  to  the  testator's  residence,  in  company  with  Mr. 
Eaton,  the  other  proposed  witness.  Mr.  Davis  proceeded  to 
the  testator's  room  alone,  and  read  over  to  him  the  entire 
instrument  except  the  attestation  clause.  A  blank  was  filled 
by  the  decedent's  direction,  the  date  inserted,  and  Mr.  Eaton 
was  then  called  in.  The  decedent  pointed  to  a  candle  on  the 
mantel-piece,  which  act  led  Mr.  Davis  to  inquire  if  "  the  will 
was  sealed."  Mr.  Eaton  replied  that  it  was ;  and  having  his 
hand  on  the  paper,  holding  it  for  the  decedent  to  sign,  said, 
"Mr.  Davis  have  you  read  the  will  to  Mr.  Spencer?"  The 
testator  instantly  nodded  his  head,  and  uttered  the  words 
"  read  it,"  or  "  read  will."  He  then  subscribed  the  will  at 
the  end.  Commencing  to  sign  the  next  page  on  the  margin, 
he  wrote  the  two  initial  letters  of  his  name,  the  pen  dropped 
from  his  hand,  he  fell  back  in  his  chair,  and  in  a  few  mo- 
ments breathed  his  last. 

The  will  was  presented  for  probate  in  this  condition.  After 
the  return  of  the  citation,  the  parties  who  were  present  at 
the  subscription,  on  the  request  of  counsel,  subscribed  the 
will ;  not  however  by  placing  their  names  to  the  attestation 
clause,  but  in  the  following  manner : — "  This  instrument  was 
subscribed  by  Mr.  Wm.  A.  Spencer  in  my  presence ;  but 
after  he  had  subscribed  his  name,  he  died,  without  acknow- 
ledging it  as  his  will,  and  without  requesting  me  to  witness 
it"    N.  T.  April  22,  1854.    Ezra  P.  Davis.    "The  signar 
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tore  of  the  testator,  W.  A.  Spencer,  to  the  foregoing  instru- 
ment, was  by  him  subscribed  thereto  in  my  presence,  on  the 
third  day  of  March,  1854,  under  the  circumstances  men- 
tioned in  my  affidavit  relative  thereto,  sworn  by  me  before 
the  Surrogate,  &c."    April  22, 1854.    D.  B.  Eaton. 

The  particular  form  of  these  statements  does  not  seem  to 
me  at  all  material,  provided  the  will  has  been  executed 
according  to  law,  and  the  witnesses  had  authority  to  sign  at 
the  time  they  subscribed,  so  as  to  give  the  will  effect. 

The  single  question  is,  was  this  paper  duly  executed  as  a 
last  will  and  testament  In  determining  this  important 
point,  all  forms  will  be  discarded  save  such  as  the  law  has 
made  essential.  That  this  paper  contains  the  last  expression 
of  the  decedent's  wishes  cannot  be  doubted,  and  every  moral 
consideration  should  induce  the  Court  to  sustain  it  if  pos- 
sible. The  chief  difference  between  the  first  and  the  last 
instrument  consists  in  the  increase  of  a  bequest  to  his  daugh- 
ter from  twenty-five  thousand  to  forty  thousand  dollars.  He 
died  in  attempting  to  effect  this  more  favorable  disposition, 
and  if  it  can  be  sustained  in  consonance  with  the  rules  of 
law  the  Court  should  struggle  to  do  so.  Two  cases  that  have 
occurred  in  my  experience,  where  one  of  the  witnesses  had 
not  signed  in  the  testator's  life-time,  admonish  me  that  the 
rules  applicable  to  the  subject  must  be  treated  in  their  gene- 
ral relations,  and  that  to  bend  them  to  the  emergencies  of  a 
particular  case  tends  to  the  establishment  of  a  dangerous 
precedent 

I  have  perused  the  able  and  elaborate  argument  of  the 
learned  counsel,  who  moved  the  probate,  and  have  fully 
considered  his  positions.  Had  the  witnesses  subscribed  in 
the  testator's  life-time,  and  in  his  presence,  and  without 
objection,  there  would  have  been  enough  in  all  the  circum- 
stances to  justify  sentence  of  probate,  notwithstanding  the 
absence  of  a  formal  testamentary  declaration  and  request  to 
the  witnesses  to  attest.  Not  that  I  consider  the  statute  to 
require  the  witnesses  to  sign  in  the  testator's  actual  presence 
or  view,  but  the  fact  that  the  testator  has  seen  them  sign  and 
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acquiesces  therein,  often  aids  the  proof  of  testamentary 
declaration  and  request,  and  gives  weight  and  substance  to 
informal  and  casual  declarations.  But  in  the  present  case, 
although  the  testator  had  subscribed  the  will  at  the  seal,  he 
was  still  engaged  in  signing  his  name  in  the  margin,  when 
his  power  of  consciousness  ceased.  Though  he  had  written 
all  the  law  required  him  to  write,  he  had  not  written  all  he 
proposed  to  write,  and  he  expired  before  he  accomplished 
his  purpose.  There  was  no  finality  even  in  his  action ;  and 
much  less  had  he  arrived  at  that  stage  when  the  docu- 
ment was  to  be  turned  over  to  the  witnesses  for  attestation. 
He  had  requested  two  persons  to  attend,  in  order  to  be  wit- 
nesses, but  he  had  not  yet  requested  them  to  witness  and 
attest  the  will,  for  he  had  not  yet  reached  that  point — he  was 
still  occupied  in  authenticating  the  instrument,  and  before  it 
had  left  his  hands  he  was  seized  with  death.  That  event 
arrested  the  transaction  in  an  imperfect  and  unfinished  condi- 
tion. I  do  not  think  therefore  that  under  the  circumstances 
the  testator  declared  the  instrument  he  was  signing  to  be  his 
last  will  and  testament,  or  that  he  had  requested  the  persons 
present  to  subscribe  that  instrument  as  witnesses.  The  help 
given  to  informal  statements  by  the  signature  of  the  wit- 
nesses in  the  testator's  presence,  and  with  his  approbation,  is 
wanting. 

But  if  the  facts  showed  a  complete  act  on  the  part  of  the 
testator,  so  far  as  related  to  his  own  subscription,  the  testa- 
mentary declaration  and  the  request  to  the  proposed  wit- 
nesses to  attest,  and  then  an  interruption  of  the  affair  by 
death,  could  the  witnesses  subscribe  after  his  decease,  so  as 
to  give  the  will  validity  ?  The  statute  requires  the  will  to  be 
subscribed  by  at  least  two  attesting  witnesses — can  that  act 
be  performed  after  the  death  of  the  principal  ?  At  the  mo- 
ment of  death  the  law  disposes  of  his  estate,  either  by  descent 
or  in  conformity  to  his  last  will,  if  there  be  one.  To  inter- 
rupt the  descent  there  must  be  a  valid  will.  The  will  speaks 
at  the  instant  of  death.  If  without  vitality  then,  what  can 
ever  give  it  vitality  f    If  the  will  now  under  consideration 
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took  effect  on  the  testator's  decease,  then  his  property  passed 
by  an  unattested  instrument,  and  the  statute  of  wills  is  set  at 
naught  If  it  did  not  take  effect  then,  but  on  the  subscription 
of  the  witnesses,  six  weeks  afterwards,  took  effect  as  of  the 
time  of  the  death  by  way  of  relation,  it  follows  that  the  act 
of  the  witnesses  operated  to  divest  the  heirs  of  property  de- 
scended, and  to  vest  it  in  devisees,  under  an  instrument  not 
perfected  in  the  life-time  of  the  ancestor.  If  the  witnesses 
can  perform  that  act  an  hour,  or  six  weeks  after  the  dece- 
dent has  expired,  they  can  do  so  a  year  after.  Can  the 
devolution  of  his  estate  depend  upon  them  or  their  volition  f 
If  not,  then  they  may  be  compelled  to  sign,  although  if  the 
decedent  were  living  they  could  refuse. 

To  the  due  execution  of  a  will  several  ceremonial  parts  are 
necessary,  and  one  just  as  necessary  as  another.  There  is 
no  will  until  they  are  all  completed.  The  absence  of  any 
one  ceremony  destroys  the  unity.  These  ceremonies  are 
acts.  The  mere  intention  to  have  them  all  performed  is  not 
sufficient,  but  the  intention  must  be  effectuated  in  fact.  If 
accident  intervene  to  prevent  their  performance,  the  inten- 
tion cannot  be  taken  in  lieu  of  performance,  or  instead  of 
the  act 

Nor  is  it  enough  to  say  the  decedent  has  done  all  he  could 
do,  or  all  that  he  was  called  upon  to  do  in  his  own  person, 
and  therefore  the  will  is  valid.  Such  a  doctrine  would  make 
a  will  good,  when  the  parties  requested  to  subscribe  as  wit- 
nesses refused — which  they  might  do  from  justifiable  and 
conscientious  motives.  In  the  execution  of  the  last  will  and 
testament  nothing  rests  entirely  in  intention — and  the  act  of 
the  witnesses  is  just  as  essential  as  the  act  of  the  testator. 

Nor  do  the  parties  requested  to  attend  as  witnesses  con- 
tract to  become  witnesses.  Till  they  sign,  whether  they 
shall  become  attesting  witnesses  or  not,  rests  in  their  and  the 
testator's  absolute  discretion.  They  may  at  the  last  instant 
perceive  some  reason  for  not  authenticating  the  document 
Till  they  sign,  whether  he  shall  complete  the  will,  or  whether 
they  shall  become  attesting  witnesses  or  not,  is  in  the  testa- 
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tor's  absolute  discretion.  At  the  last  moment  bis  intention 
to  perfect  the  will  is  still  ambulatory  ;  and  even  after  a  for- 
mal request  to  them  to  sign,  he  may  change  his  mind  as  to 
making  a  will  at  all,  or  may  perceive  some  reason  for  prefer- 
ring other  witnesses.  The  request  to  the  witnesses  to  attest 
is  itself  revocable  till  acted  on.  Death  revokes  it.  At  the 
time  the  witnesses  sign,  they  must  sign  under  a  present  exist- 
ing request  The  request  is  their  authority,  and  they  must  act 
under  a  present  subsisting  authority.  They  derive  all  their 
right  and  power  to  subscribe  from  the  testator's  present  voli- 
tion and  consent.  When  he  ceases  to  exist,  their  power 
is  withdrawn.  Every  derivative  power  depending  on  the 
will  of  the  author  dies  with  him,  unless  extended  in  express 
terms  beyond  his  death. 

But  I  do  not  think  the  testator  had  in  the  present 
case  done  all  the  law  required  him  to  do.  To  make  a 
valid  will,  it  was  just  as  necessary  for  him  to  procure  be- 
fore his  death  the  attestation  and  subscription  of  two  wit- 
nesses, as  it  was  for  him  to  have  the  will  drawn  and  sub- 
scribed. The  testator  is  the  prime  mover — to  devise  his 
property  he  needs  to  see  completed  certain  forms  during  his 
life-time ;  and  if  by  the  intervention  of  Providence  he  does 
not  live  to  see  them  all  accomplished,  the  act  is  not  com- 
pleted. If  Mr.  Spencer  had  lived,  the  will  now  before  me, 
in  the  state  in  which  it  was  offered  for  probate,  could  not 
have  been  taken  as  a  good  will.  The  instant  before  his  death 
it  was  not  a  valid  will.  The  moment  he  died  it  was  not  a 
valid  will — and  then  how  could  that  which  was  not  valid  and 
perfect  during  life,  and  at  death,  become  valid  six  weeks  after 
he  expired.  Again,  though  the  attestation  in  the  testator's 
exact  view  is  not  necessary,  still  the  attestation  is  in  a  certain 
sense  part  of  the  testator's  act,  and  a  ceremonial  part  of  the 
will.  The  whole  will  is  his  act.  The  witnesses  are  mere 
aids  or  instruments  in  performing  it  The  attestation  is  part 
of  the  execution ;  it  is  dependent  on  the  testator's  request, 
though  not  on  his  presence,  and  when  the  witnesses  sign  they 
do  so  for  the  testator,  and  as  his  agents. 
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For  the  various  reasons  advanced,  I  am  compelled  to  con- 
clude that  all  the  formalities  required  by  the  statute  must  be 
celebrated,  must  be  complete  and  ended,  before  the  testator's 
decease;  that  as  it  is  his  will,  voluntas,  which  is  being 
made,  and  its  execution,  factum,  celebrated,  the  continuance 
of  his  volition  is  essential  at  every  stage  of  the  transaction, 
gives  vitality  to  every  ceremony  and  every  act,  whether  prin- 
cipal or  accessory;  and  when  that  motive  power  ceases, 
every  motion  ceases,  and  the  validity  or  invalidity,  complete- 
ness or  incompleteness  of  the  act  is  fixed  forever.  I  am  con- 
strained therefore  to  deny  probate  of  the  paper  subscribed 
by  the  testator  the  day  of  his  decease.  The  prior  will  of 
January,  1851,  has  been  duly  proved,  and  must  be  admit- 
ted to  probate,  as  his  last  will  and  testament. 


Claek  vs.  Clabk. 
In  the  matter  of  the  Estate  of  John  Clajbk,  deceased. 

A  general  clause  of  survivorship  may  be  limited  by  the  context  to  as  to  apply 
solely  to  the  time  of  distribution.  This  construction  prevails  when  the  sur- 
vivorship is  attached  to  the  "  shares"  "coming"  on  the  division  of  the  estate. 

'Where  the  will  gave  a  mere  power  of  sale  until  the  youngest  child  arrived  at  age, 
but  after  that  event  directed  a  sale — Held  that  until  the  power  was  executed, 
or  until  the  contingency  happened  on  which  the  direction  to  sell  was  depend- 
ent, the  Surrogate  had  no  jurisdiction  as  to  the  real  estate. 

Jambs  M.  Smith,  Jr.,  for  Petitioner. 
E.  M.  Willbtt,  for  Executor. 


The  Subrogate. — The  testator,  after  giving  his  wife  one- 
third  of  his  personal  and  one-third  of  the  rents  of  his  real 
estate,  divided  the  residue  among  his  children,  with  right  of 
survivorship,  in  case  any  should  die  without  issue.  In  the 
first  place  he  "  authorized  and  directed"  the  sale  of  his  real 
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estate  when  the  majority  of  his  executors  should  "  think  it 
advisable  for  the  benefit  of  the  heirs,"  and  then  in  a  subse- 
quent clause  he  "  authorized  and  directed  "  his  executors  to 
sell  the  real  estate,  when  the  "  youngest  child  arrives  at  the 
age  of  twenty-one  years,"  "if  not  sold  "  as  before  provided, 
and  divide  the  proceeds  equally  among  the  children,  "  or  the 
survivors  of  them." 

The  first  provision  as  to  survivorship  is  general,  "  in  case 
that  either  of  my  said  children  should  die  without  lawful 
issue,  that  their  share  so  coming  to  them  shall  be  divided 
equally  among  my  surviving  children  and  their  heirs."  But 
the  connection  of  the  survivorship  with  "  the  share  so  com- 
ing," raises  a  question  whether  the  testator  did  not  mean  to 
attach  the  survivorship  to  the  time  the  "  shares "  would  be 
"  coming  "  to  them — that  is,  the  time  of  distribution.  That 
this  is  the  construction  is  made  clear,  I  think,  by  the  direc- 
tion as  to  the  distribution  of  the  proceeds  of  the  sale  of  the 
real  estate,  which  are  to  be  divided  equally  among  the  chil- 
dren, "  or  the  survivors  of  them  :"  that  is,  those  surviving  at 
the  time  of  the  division.  I  think  the  testator  has  merely 
intended  to  provide  for  the  decease  of  any  of  the  parties  in 
interest  without  issue,  before  they  should  come  in  possession. 

The  will  undoubtedly  directs  a  conversion  of  the  real 
estate  into  money  when  the  youngest  child  shall  attain  ma- 
jority. This  direction  is  absolute.  Before  that  period,  it 
seems  to  me,  the  testator  did  not  intend  to  compel  the  sale, 
but  left  it  discretionary  with  his  executors,  if  the  majority 
should  deem  it  advisable  for  the  interest  of  the  estate.  In 
other  words,  previous  to  the  majority  of  the  youngest  child, 
there  is  a  mere  power  of  sale.  After  that  time,  the  authority 
is  converted  into  an  express  direction.  There  was  no  per- 
sonal estate.  The  real  estate  was  devised  to  the  widow  and 
the  children,  and  would  be  vested  in  them  until  the  power 
should  be  executed,  were  it  not  for  a  provision  requiring  the 
executors  to  "  pay  out  of  the  income  of  the  real  and  per- 
sonal estate"  a  certain  sum  for  the  support  of  the  two 
youngest  children — a  direction  which  implies  that  the  execu- 
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tors  are  to  receive  the  income.  But  in  either  case — that  is, 
whether  the  children  are  entitled  to  the  rents,  or  the  execu- 
tors are  authorized  to  receive  the  rents  as  trustees,  I  think  it  is 
obvious  this  court  has  no  jurisdiction  until  the  real  estate  has 
been  sold,  or  the  time  has  arrived  when,  pursuant  to  the 
terms  of  the  will,  it  ought  to  be  sold. 

The  present  proceeding  has  been  instituted  by  James  J. 
Clark  for  an  account.  The  executors  set  up  a  release,  and 
also  a  deed  from  the  petitioner  to  his  brother  Bernard  F. 
Clark,  one  of  the  executors,  of  the  grantor's  undivided  fifth 
part  of  the  real  estate.  The  petitioner  replied  that  the 
deed  is  fraudulent  and  void,  and  gave  some  evidence  to 
show  inadequate  consideration  and  imposition.  As  to  the 
income  of  the  real  estate,  if  the  petitioner  is  to  be  treated 
as  a  devisee,  or  if  the  executors  are  trustees,  he  must  pur- 
sue his  remedy  elsewhere.  As  to  the  corpus  of  the  estate, 
if  he  desires  to  have  the  deed  set  aside,  this  court  has  no 
jurisdiction,  so  long  as  the  contingency  upon  which  a  con- 
version is  directed  remains  unaccomplished.  Till  the  power 
is  exercised  or  ought  to  be  exercised,  till  the  condition 
upon  which  its  exercise  is  directed  has  occurred,  the  devisee 
has  no  claim  on  the  executors,  and  cannot  call  them  to  ac- 
count for  the  proceeds  of  the  real  estate.  I  think  the  rents 
are  to  be  treated  as  derived  from  real  estate,  until  the  con- 
version— so  that  in  no  view  can  the  petitioner  try  the  ques- 
tion of  the  validity  of  this  deed  before  me.  I  must  there- 
fore dismiss  the  application  on  the  ground  of  want  of  juris- 
diction— each  party  will  pay  his  own  costs. 
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In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Kichaed  Leayoraft,  deceased. 

A  testamentary  declaration  may  be  proved,  although  the  testatum  clause  doei  not 
recite  one  to  have  been  made.  The  statute  does  not  require  an  attestation 
clause,  and  the  only  question  on  the  probate,  as  to  the  form  of  execution,  is, 
whether  in  fact  all  the  proper  ceremonies  were  performed. 

It  is  sufficient  that  the  testamentary  declaration  be  made  at  the  time,  or  on  the 
occasion  of  signing  the  will,  and  as  part  of  the  ceremony.  It  is  good,  though 
made  just  before  the  testator  subscribed. 

Where  the  decedent  was  89  years  old,  and  though  of  undoubted  capacity,  made  a 
will  at  his  son's  residence,  the  instrument  was  in  the  handwriting  of  the  son, 
and  was  executed  without  the  knowledge  of  his  daughter,  his  only  other 
child — Held,  that  the  son  having  acted  as  his  agent,  and  taking  the  largest 
share  of  the  estate  under  the  will,  it  was  proper  to  call  for  further  proof  of  a 
recognition  of  the  will  by  the  decedent ;  and  such  proof  having  been  afforded, 
the  will  was  pronounced  for. 

The  testator  having  desired  to  make  a  codicil  to  his  will,  in  order  to  enlarge  the 
provisions  in  favor  of  his  daughter,  and  his  son,  who  took  the  chief  share 
under  the  will,  and  who  had  the  custody  of  that  instrument,  having  refused 
to  produce  the  will  at  the  request  of  the  testator,  for  the  purpose  of  altera- 
tion— Held,  that  the  will  was  not  thereby  rendered  invalid. 

The  prevention  of  the  execution  of  a  codicil  by  improper  means  cannot  operate  to 
invalidate  the  will.  A  will  can  be  revoked  only  in  the  manner  and  form  pre- 
scribed by  the  Revised  Statutes. 

£.  S.  Stouohton,  for  The  Heirs. 


C.  R.  Dissossway,  for  Executor. 

The  civil  law  has  nothing  to  do  with  the  determination  of 
this  case :  that  law  has  never  been  adopted  in  this  or  any 
other  free  country. 

By  the  civil  law  a  testator  could  revoke  his  will  without 
writing  in  the  presence  of  three  witnesses,  together  with  the 
lapse  of  ten  years  after  the  testament.  (2d  Domat  civil  law, 
page  327.) 
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No  one  will  pretend  that  this  is  law  with  us.  He  might  so 
contend,  if  it  be  admitted  that  any  part  of  the  civil  law  is 
binding  on  onr  courts. 

There  is  not  in  this  case  the  shadow  of  a  shade  of  testimony 
that  William  Leaycraft  used  the  least  influence  over  the  tes- 
tator; had  there  been  any  such  evidence,  doubtless  the  other 
side  would  have  produced  it ;  and  there  is  evidence  that  the 
testator  said  "  he  had  made  the  will  himself." 

The  declarations  of  the  testator,  made  four  months  after 
the  will  was  executed,  that  he  wanted  to  alter  the  will,  should 
not  have  been  given  in  evidence ;  it  makes  not  the  slightest 
difference  whether  such  declarations  related  to  revoking  the 
will  or  altering  it,  for  the  statute  says,  "  no  will  in  writing 
shall  be  revoked  or  altered,  except"  <fec,  and  I  cannot  com- 
prehend why  parol  evidence  should  be  admitted,  to  show  by 
the  declarations  of  the  testator  that  he  meant  to  alter  his  will, 
and  the  same  sort  of  evidence  to  show  he  wanted  to  revoke 
his  will  should  be  excluded ;  such  evidence  in  both  instances 
is  in  the  very  teeth  of  the  statute.  {Jackson  vs.  Ehiffeny  20 
John.  Hep.y  31.    Smith  vs.  Fenner,  1  QaUison  Re%>.,  170). 

The  Surrogate  has  a  perfect  right,  in  deciding  this  case,  to 
reject  any  testimony  that  on  reflection  he  may  consider  im- 
properly admitted:  and  if  these  declarations  are  excluded, 
the  contestants  wholly  fail. 

There  is  no  evidence  here  that  William  Leaycraft  stood 
towards  the  testator  in  such  a  relation  that  more  than  the 
usual  evidence  in  support  of  the  instrument  should  have  been 
introduced :  he  was  neither  his  attorney,  priest,  or  physician, 
&c.  &c. :  and  even  were  it  proved  that  such  relationship  did 
exist,  there  is  abundant  evidence  that  the  paper  propounded 
expressed  the  true  will  of  the  deceased.  This  appears  clear 
as  day  from  the  conversations  he  had  with  Darlington,  Meeks, 
and  o there — and  this  is  all  that  is  required  in  the  peculiar 
cases  above  referred  to :  it  is  manifest  from  the  testimony,  that 
the  will  of  November,  '51,  was  like  the  two  previous  willsj 
which  the  testator  declared  he  had  made  himself,  after  delib- 
eration.   The  truth,  doubtless,  is,  that  although  said  paper 
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of  November,  '51,  is  in  the  handwriting  of  William  Leay- 
craft,  it  is  substantially  the  same  as  the  old  wills. 

The  declarations  of  William,  after  the  death  of  the  testa- 
tor, were  improperly  admitted,  or  if  admitted,  amount  to 
nothing :  they  were  uttered  in  the  heat  and  excitement  of  a 
family  squabble ;  as  to  William's  saying  what  he  could  have 
done,  it  is  a  mere  hrutumfvlmen  ;  and  as  to  his  saying  he  made 
or  drew  the  will,  it  is  the  same  as  a  lawyer's  saying  "  I  drew 
such  a  will,"  meaning  he  drew  under  the  orders  of  the  testa- 
tor :  besides,  we  have  in  opposition  to  this  vain  boast  of  Wil- 
liam's, the  positive  and  solemn  declaration  of  the  testator, 
"that  he  made  the  wiU  himeetf." 


Thb  Subrogate-  The  first  objection  to  the  probate  of  the 
will  relates  to  the  manner  of  execution.  The  testatum  clause 
does  not  recite  a  testamentary  declaration,  and  it  is  urged 
that  for  this  reason,  proof  of  a  testamentary  declaration 
having  in  fact  been  made,  is  incompetent.  I  think  other- 
wise. The  statute  does  not  require  an  attestation  clause. 
The  question  is  whether  all  the  proper  ceremonies  were  per- 
formed. If  they  were,  and  the  witnesses  prove  it,  the  requi- 
sitions of  the  law  are  answered.  The  omission  to  recite  at 
the  end  of  the  will  any  or  all  of  the  prescribed  forms,  can- 
not affect  the  validity  of  the  instrument,  because  the  recital 
is  not  required.  If  the  omission  does  not  invalidate  the  in- 
strument itself,  I  do  not  perceive  why  it  should  affect  the 
proof  of  it.  But  it  is  said  the  testamentary  declaration 
proved  was  not  made  at  the  time  the  testator  subscribed  the 
will.  That  he  declared  the  instrument  to  be  his  last  will 
and  testament  there  can  be  no  possible  question.  Mr.  Wade 
says,  however,  that  this  declaration  was  made  before  he  saw 
him  subscribe  the  instrument.  According  to  his  statement, 
the  course  seems  to  have  been  this — the  will  was  lying 
upon  a  table  by  which  the  decedent  was  seated — he  took 
it  up,  introduced  the  subject,  spoke  of  the  defective  exe- 
cution of  the  will  of  Thomas  Lewis,  which  had  then  been 
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lately  rejected,  for  want  of  a  proper  testamentary  declara- 
tion— then  declared  the  paper  to  be  his  last  will  and  testa- 
ment, signed  it,  requested  the  witnesses  to  subscribe,  and 
saw  them  do  so.  I  think  this  quite  sufficient.  The  testa- 
mentary declaration  was  made  at  the  time  of  signing — that 
is,  on  the  same  occasion  and  as  part  of  the  ceremony,  though 
not  at  the  very  instant  the  testator  was  engaged  in  sub- 
scribing his  name.  Besides,  Mr.  Wade  states  expressly  that 
when  the  testator  asked  him  to  witness  the  paper,  he  said, 
" I  wish  you  to  be  witness  to  the  signing  of  my  will"  and 
that  he  twice  requested  him  to  be  a  witness — once  before  he 
subscribed  the  document,  and  the  second  time  when  he  signed. 
Again,  Mr.  Cox,  the  other  subscribing  witness,  states  that 
the  testator  made  the  testamentary  declaration  after  he  had 
signed  the  will,  and  not  before.  This  would  seem  most  pro- 
bable, in  view  of  the  circumstance  that  the  importance  of 
the  testamentary  declaration  was  the  subject  of  conversation, 
and  a  strict  and  literal  construction  of  the  statute  was  more  like- 
ly to  be  observed.  Having  no  doubt  that  the  will  was  properly 
executed,  and  that  the  proof  of  the  performance  of  the  statu- 
tory requisites  is  sufficient,  I  pass  to  the  other  objections. 

The  will  bears  date  the  twelfth  day  of  November,  1851, 
and  the  testator  died  on  the  sixteenth  day  of  March,  1852, 
aged  ninety  years.  His  testamentary  capacity  is  not  contro- 
verted. Indeed,  a  prominent  cause  of  complaint  on  the  part 
of  the  contestant,  is  that  he  was  improperly  prevented  from 
altering  his  will,  or  making  a  codicil,  just  previous  to  the 
close  of  his  life.  There  is  not  only  no  evidence  impeaching 
his  mental  vigor,  but  there  is  positive  proof  that  his  facul- 
ties were  in  an  excellent  state  of  preservation. 

He  had  lived  with  his  daughter,  Mrs.  Effie  Simmons,  a 
widow  with  two  sons,  for  about  six  or  eight  years — or  rather 
they  had  lived  with  him,  he  paying  the  household  expenses. 
He  left  her  an  annuity  of  two  thousand  dollars,  and  the  use 
for  life  of  the  leasehold  dwelling  house  in  Franklin  street, 
where  he  resided,  and  a  cottage  in  Williamsburgh.    On  her 
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decease,  her  sons  are  bequeathed  each  an  annuity  of  eight 
hundred  dollars. 

His  son  William  collected  his  rents  in  Williamsburgh,  and 
seems  to  have  had  the  free  use  of  them.  The  testator  gives 
to  William  absolutely  three  lots  with  two  dwelling  houses 
thereon  in  Williamsburgh,  and  then  after  providing  for  the 
support  of  his  brother,  cancelling  all  claims  against  his  son, 
his  daughter  and  her  son  William,  and  giving  his  son  and 
daughter  an  equal  interest  in  his  furniture,  books  and  family 
vault,  he  left  the  entire  residue  of  his  estate  to  his  son  Wil- 
liam. This  is  undoubtedly  an  unequal  will,  preponderating 
very  largely  in  favor  of  one  branch  of  the  family. 

On  the  day  of  the  execution  of  the  will,  the  testator,  in 
company  with  his  daughter,  proceeded  to  his  son's  house  in 
Williamsburgh,  and  during  Mrs.  Simmons'  temporary  ab- 
sence, the  will  was  executed  in  the  presence  of  the  son  and 
two  witnesses  called  in  by  the  son.  The  will  is  in  William's 
handwriting.  In  view  of  all  the  circumstances  it  is  very 
proper  to  look  for  evidence  outside  of  the  will  indicating  a 
recognition  of  its  contents  by  the  testator. 

In  the  fall  of  1849,  the  testator  made  a  will,  which  he 
had  drawn  with  his  own  hand.  He  stated  to  Henry  Sim- 
mons that  he  had  been  making  a  n,ew  will — that  his  son-in- 
law,  Mr.  Strong,  had  read  a  former  will,  and  he  was  dissat- 
isfied. It  is  manifest  from  other  evidence  that  he  desired  to 
keep  the  contents  of  his  will  secret.  That  this  will  of  1849 
did  not  provide  simply  for  a  division  of  his  property  between 
his  two  children,  seems  probable  from  his  statement  "  that 
he  had  been  careful  about  making  his  will,  he  had  taken 
a  good  deal  of  time  to  think  it  over,  and  he  hoped  it  would 
be  thought  a  just  will."  Kobert  Jones  testifies,  that  in  the 
summer  of  1851  the  testator  told  him  he  "  had  drawn  his 
will  himself,  he  had  made  William  Leaycraft  and  Wil- 
liam Simmons  his  executors — had  provided  for  his  bro- 
ther John  during  his  life,  and  that  he  should  be  buried  in 
his  vault."  How  far,  in  other  particulars,  the  will  of  1851 
agreed  with  that  of  1849  cannot  be  determined.  One  respect 
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in  which  it  differed  was  the  substitution  of  the  daughter, 
Mrs.  Effie  Simmons  as  executrix,  in  the  place  of  her  son 
William.  I  conclude,  from  the  evidence  of  Darlington  and 
Weeks,  that  he  had,  or  designed  to  have  some  portion  of  his 
estate  placed  in  trust.  Mr.  Darlington  states  that  towards 
the  close  of  November  or  the  first  of  December,  1851,  the 
testator  told  him  he  had  made  his  will,  and  left  his  daughter 
two  thousand  dollars  a  year,  and  her  sons  six  hundred  dol- 
lars per  annum  apiece.  Catharine  Simmons  testifies  that  on 
the  Saturday  preceding  the  decedent's  death  she  overheard 
a  conversation  between  him  and  his  son  William.  He  said, 
"  Effie  is  as  much  my  child  as  yon,  and  I  am  not  satisfied  the 
way  my  will  is,  as  I  wish  to  leave  her  and  her  heirs  fast  pro- 
perty." Uncle  William  made  reply  and  said,  "  Why,  pa,  she 
is  very  well  provided  for.  She  has  the  interest  of  so  much 
money,  this  house  and  the  cottage."  The  day  before  the  tea* 
tator's  decease,  he  made  the  following  statement  to  Robert 
Jones :  "  I  want  to  know  from  you  if  I  can  expunge  part  of 
my  will  by  codicil  ?"  Mr.  Jones  replied,  "  it  was  difficult  to 
expunge — he  would  have  to  draw  a  line  through  the  parts, 
and  that  would  destroy  the  sense,  but  he  might  alter  by 
codicil,  and  that  would  be  equivalent  to  expunging."  The 
testator  answered,  "  I  thought  so,"  or  "  I  think  so  myself." 
He  then  said,  <(  I  want  to  give  my  daughter  Effie  fast  proper- 
ty in  her  own  right,  so  that  she  can  do  as  she  pleases  with 
it."  Again,  "  he  spoke  in  very  warm  and  affectionate  terms 
of  his  daughter — that  he  wanted  to  do  more  for  her  than  he 
had  done."  *■ 

The  testator's  mind  and  memory  appear  to  have  been  in 
good  condition.  I  think  there  is  sufficient  evidence  to  show 
that  he  knew  the  contents  of  his  last  will,  and  it  is  observable 
that  when  William  rehearsed  to  him  the  Saturday  before  his 
death  what  provisions  he  had  made  for  his  daughter,  he  ex- 
pressed neither  surprise  nor  dissent.  Indeed,  the  very  desire 
he  indicated  so  earnestly  to  give  her  "  fast  property  "  im- 
plies knowledge  of  the  manner  in  which  he  had  limited  her 
interest. 
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It  is  true  the  will  was  executed  privately,  bat  the  testator 
at  all  times  appears  to  have  been  desirous  of  keeping  his  testa- 
mentary intentions  secret  from  some  members  of  his  family. 
There  is  no  fact  shown  tending  to  establish  that  he  was  ordi- 
narily subject  to  his  son's  influence,  or  that  his  mind  and  his 
will  were  not  entirely  free.  The  ceremony  of  executing  the 
instrument  was  performed  with  apparent  deliberation  and 
with  intelligence.  He  knew  months  afterwards  what  he  had 
done,  and  never  pretended  that  the  will  had  been  obtained 
by  undue  influence  or  fraud,  or  that  he  had  not  understood 
its  provisions.  He  was  well  aware  he  had  not  made  his 
daughter  equal  with  his  son;  did  not  profess  that  it  had  been 
his  intention  to  make  them  equal,  or  that  it  was  even  then, 
when  he  had  determined  to  make  a  codicil,  his  intention  to 
make  them  equal.  After  he  had  chauged  his  mind,  he  did 
not  propose  to  annul  his  will,  but  simply  to  modify  it.  That 
this  design  was  defeated  by  the  conduct  of  his  son,  to  whom 
he  had  intrusted  the  custody  of  his  will,  is  plainly  proved, 
and  I  will  consider  the  effect  of  that  conduct  hereafter.  But 
there  is  nothing  in  the  case,  I  can  perceive,  which  affects  the 
integrity  of  the  original  transaction,  the  execution  of  the  will 
on  the  12th  of  November,  1851.  The  circumstances  attend- 
ing the  execution  and  the  relations  of  the  parties,  called  for 
some  further  recognition  of  the  instrument  and  its  contents, 
and  it  was  supplied  by  the  evidence.  A  change  of  intention 
several  months  after,  cannot  of  itself,  merely,  impair  the  integ- 
rity of  an  act  previously  accomplished,  validly  performed, 
-and,  for  aught  that  appears,  consistent  with  the  testator's 
intention  at  the  time  of  performance.  Had  he  complained 
of  improper  influences  exerted,  of  imposition,  deception,  or 
ignorance  of  the  contents  of  the  paper,  there  would  have  been 
more  ground  for  impeaching  the  transaction. 

It  appears,  as  already  stated,  that  on  the  Saturday  prece- 
ding bis  death,  the  testator  told  his  son  William  he  wished  to 
alter  his  will,  so  as  to  make  more  favorable  dispositions  for 
his  daughter.  At  this  time  he  directed  William  to  bring  the 
will  the  next  day,  which  he  agreed  to  do.    He  did  not  come 
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on  Sunday,  though  he  had  always  been  accustomed  to  visit 
his  father  on  that  day.  The  testator  asked  twice  whether  he 
had  arrived,  and  said  "  he  could  see  the  reason  why  he  stayed 
away."  On  Monday  the  testator  sent  for  his  friend  Robert 
Jones,  and  had  the  .conversation  with  him  above  adverted  to, 
and  expressed  very  great  dissatisfaction  that  his  son  had  not 
brought  the  will.  Mr.  Jones  says,  "  I  told  him  the  lawyer 
could  draw  a  codicil  without  the  will.  He  said  he  supposed 
he  might,  but  he  wanted  the  will,  so  that  he  could  show  and 
point  out  what  parts  he  wanted  expunged,  while  they  were 
making  the  codicil."  On  Monday  afternoon  the  decedent 
signed  a  note  to  William,  requesting  him  to  bring  the  will 
without  delay,  or  to  send  it  sealed  up.  This  producing  no 
effect,  early  on  Tuesday  morning  he  6ent  William  Simmons 
to  Williamsburgh,  with  directions  to  see  his  son,  and  tell  him 
"  if  he  ever  expected  to  see  his  father  alive,  he  must  come 
right  over,  and  bring  the  will  with  him."  Meanwhile  Dr. 
Purple  saw  the  decedent  between  8  and  9  A.  M.,  and  told 
him  he  had  not  long  to  live ;  to  which  he  replied,  "  he  had 
some  matters  to  attend  to — that  he  wanted  to  be  just  to  all, 
he  wanted  to  make  it  all  right,  he  wanted  to  make  a  codi- 
cil to  his  will,  he  wanted  to  erase  some  things  from  it  and 
add  some  things  to  it."  He  at  first  requested  the  Doctor  to 
eit  down  and  draw  a  codicil,  but  on  the  suggestion  that  he 
had  better  send  for  a  lawyer,  concluded  to  wait  till  11  o'clock, 
when  "  he  expected  his  son  over  with  the  will."  William 
arrived  at  11  o'clock,  but  it  does  not  appear  that  he  had  the 
will  with  him.  At  twelve  o'clock  the  Doctor  returned. 
There  was  some  discussion  between  the  two,  in  which  the 
decedent  did  not  participate — and  about  one  o'clock  the 
decedent  breathed  his  last. 

There  can  be  no  doubt  that  for  several  days  before  his 
decease  Mr.  Leaycraft  was  anxious  to  modify  his  will  in 
favor  of  his  daughter,  and  was  led  to  postpone  doing  so  by 
the  expectation  of  obtaining  the  will,  so  as  to  accomplish  his 
purpose  with  more  precision.  The  conduct  of  the  son  is 
sought  to  be  excused  on  the  ground  that  he  had  reason  to  fear 
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the  destruction  of  the  instrument  by  his  sister.  Without 
expressing  an  opinion,  whether  there  was  substantial  cause 
for  such  an  apprehension,  it  is  evident  that  he  could  have 
retained  the  control  and  custody  of  the  instrument  and  still 
have  met  his  father's  wishes,  by  being  present  at  the  prepa- 
ration of  the  proposed  codicil.  But  however  inexcusable 
was  his  conduct,  can  the  prevention  of  the  execution  of  a 
codicil  by  improper  means  revoke  a  previous  will  ?  It  is  ob- 
vious the  testator  did  not  desire  to  revoke  his  will  entirely, 
but  only  to  alter  it.  If  he  had  desired  to  revoke  it,  the  pro- 
cess was  simple,  and  the  actual  possession  of  the  instrument 
not  at  all  requisite,  or  important.  Though  two  suggestions 
by  different  persons  to  send  for  a  lawyer,  were  made,  he  did 
not  accede  to  them — nor  did  he  give  any  clear  indication 
what  his  views  were,  save  that  his  daughter  should  have 
"fast  property."  Still,  whatever  was  his  intention,  it  was 
improperly  defeated  by  a  party  deeply  interested  against  the 
proposed  alterations. 

The  civil  law  had  very  wise  provisions  to  meet  such  a  case, 
declaring  the  testament  null  with  respect  to  him  who  hin- 
dered its  revocation.  This  was  on  the  ground  of  an  offence 
against  the  testator — as  attempting  his  life,  procuring  his 
death,  failing  to  prosecute  the  authors  of  his  death,  attempting 
anything  against  his  honor,  treating  for  tho  succession  without 
his  knowledge,  hindering  him  from  making  a  testament  or 
codicil,  or  revoking  them — all  of  which  were  causes  for  decla- 
ring the  heir  unworthy,  and  excluding  him  from  participation 
in  the  property  of  the  deceased.  (Digest,  lib.  29,  Tit.  6,  § 
1, 2,  3.  Domat,  Straharts  ed.  §  2546,  2561,  3153).  Says  Do- 
mat,  "  We  ought  to  reckon  among  the  number  of  dispositions 
that  ought  to  be  annulled,  that  which  a  testator,  being  desi- 
rous to  revoke,  had  been  hindered  from  doing  it  by  violence 
or  some  other  unlawful  way,  on  the  part  of  those  who  were 
to  reap  advantage  from  the  said  dispositions :  for  with  respect 
to  them,  they,  by  rendering  themselves  unworthy  of  the  said 
dispositions,  would  render  them  null."  Our  statnte  has 
undertaken  to  prescribe  the  mode  in  which  wills  can  be 
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revoked.  "No  will  in  writing"  (except  in  cases  of  subse- 
quent marriage,  or  marriage  and  issue,  or  an  alienation  of  the 
estate)  "  shall  be  revoked  or  altered,  otherwise  than  by  some 
other  will  in  writing,  or  some  other  writing  of  the  testator's, 
declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  the  will  itself  was  required 
by  law  to  be  executed ;  or  unless  such  will  be  burnt,  torn, 
cancelled,  obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the  testator  himself, 
or  by  another  person  in  his  presence,  by  his  direction  and 
consent."  (2  Rev.  Stat.  p.  64,  §  42).  This  is  the  law  by  which 
I  am  governed  in  passing  upon  questions  touching  the  revo- 
cation of  wills.  The  whole  of  this  subject  is  now  regulated 
by  statute,  and  a  mere  intention  to  revoke,  however  well 
authenticated,  or  however  defeated,  is  not  sufficient.  Inten- 
tion, to  be  effectual,  must  be  actually  carried  into  execution. 
The  will  therefore  was  not  revoked,  and  if  originally  valid, 
must  stand. 

The  testiniony  of  Mr.  Strong  discloses  somewhat  of  the 
testator's  intentions  and  motives,  and  in  that  connexion  I 
have  not  failed  to  consider  carefully  the  state  of  the  dece- 
dent's dispositions  towards  his  grandchildren.  But  it  is  so  diffi- 
cult to  place  oneself  in  the  position  of  another,  observe  the 
facts  and  circumstances  on  which  he  reasons,  and  understand 
and  appreciate  his  motives,  that  it  is  dangerous  to  speculate 
in  regard  to  the  probability  of  his  making  his  will  in  a  par- 
ticular way,  unless  under  a  very  full  and  clear  knowledge  of 
every  thing  that  might  have  influenced  the  testator's  mind. 
And,  even  then  men  do  not  always  come  to  the  same  conclu- 
sions upon  the  same  facts.  Circumstances  which  with  one 
would  lead  only  to  securing  to  one  branch  of  a  family  their 
equal  share  in  trust,  with  another  person  may  lead  to  a  dimi- 
nution of  the  share  and  an  increase  of  the  portion  of  others. 
It  does  not  seem  of  any  use  to  consider  circumstances  of  that 
kind  in  the  present  instance.  Where  the  testator's  faculties 
were  clouded,  or  much  doubt  exists,  resort  may  be  had  to 
that  class  of  probabilities,  for  want  of  a  better  guide.    But 
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in  this  case  the  will  is  not  shown  to  have  been  obtained  by 
undue  influence,  circumvention  or  fraud  in  fact.  A  know- 
ledge of  its  contents  is  traced  to  the  testator  after  its  execu- 
tion, and  no  desire  to  modify  it  is  evinced  until  a  few  days 
before  his  decease.  There  is  nothing  to  impeach  the  vigor 
of  his  intellect,  his  volition  and  entire  freedom  of  action ; 
and  his  will  therefore  stands  as  a  reason  for  his  acts.  Inquiry 
into  his  reasons,  and  conjecture  as  to  his  motives,  are  useless. 
It  is  my  opinion  the  will  should  be  admitted  to  probate. 


Phtfk  vs.  Phyfe. 
In  the  matter  of  the  estate  of  John  Phyfb,  deceased. 

A  bequest  to  a  legatee  "  and  his  legal  representatives"  contains  onlj  words  of 
limitation,  and  not  of  succession  or  substitution,  and  accordingly  vests  the 
absolute  interest  in  the  donee,  which,  on  his  decease  before  coming  into  pos- 
session, passes  to  his  executor  or  administrator. 

Hie  term  "  legal  representatives"  is  sometimes  construed  as  signifying  "  next  of 
kin,"  when  it  is  evident  that  substitution  was  contemplated ;  or  where  the  first 
taker  had  only  a  life  estate  or  qualified  interest. 

In  the  interpretation  of  a  will  it  is  proper  to  adhere  to  the  general  intent,  so  fer  at 
possible. 

A  bequest  to  the  testator's  sons  "  and  the  legal  representatives  of  such  of  them  as 
shall  be  living  at  the  time  when  such  distribution  ought  to  be  made,  share 
and  share  alike — the  legal  representatives  or  children  to  receive  such  part 
only,  as  the  parent  would  have  been  entitled  to  receive  if  living  at  the  time 
when  such  distribution  should  have  been  made,"-—  HdA,  to  intend  a  eubstitu* 
tion  in  favor  of  children  only,  and  not  the  next  of  kin — the  words  "  children" 
and  "  parent"  being  correlative  terms,  and  "  children"  being  used  convertibly 
for  "  legal  representatives."  And  one  of  the  sons  having  died  without  issue, 
feU,  that  his  share  had  lapsed. 


Sawdfoeds  A  Poetr*,  for  Executor. 

The  question  submitted  in  this  case,  depends  upon  the  con- 
struction to  be  put  upon  the  words  "  legal  representatives"  as 
used  in  the  will  of  the  testator. 
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This  is  to  be  determined  by  the  legal  sense  of  the  words 
and  by  the  subject  to  which  they  are  applied,  as  well  as  by 
the  connection  in  which  they  are  nsed. 

1.  Hie  subject  is  personal  property.  The  conversion  is 
"  ont  and  out"  for  the  purposes  of  distribution ;  the  benefici- 
aries take  money,  and  not  land.  The  case  of  Meakings  vs. 
Cromwell,  1  Sdden,  136,  is  decisive  on  this  point ;  see  also 
cases  cited  in  the  judgment,  from  pages  141  to  145. 

2.  Where  the  words  used  have  acquired  a  legal  significa- 
tion, the  law  presumes  that  the  testator  used  them  in  that 
sense.  In  very  many  cases  this  is  a  conclusive  legal  pre- 
sumption. The  rule  in  Shelly's  case  is  one  of  the  illustra- 
tions. The  words  "  legal  representatives"  literally  mean 
executors  or  administrators,  the  persons  who  legally  represent 
their  deceased  testator  or  intestate.  The  words  are  to  be 
taken  in  their  strict  legal  sense,  unless  there  is  a  plain  demon* 
stration  in  the  will  that  the  testator  has  used  them  in  a  dif- 
ferent sense.  (9  Clark  &  Fin,  668,  '69-698,  699  —  Winter 
vs.  Perratt.) 

3.  There  are  cases  in  which  the  technical  sense  has  been 
departed  from,  and  a  more  loose  and  popular  signification 
of  words  in  a  will  has  been  preferred,  where  if  the  strict  legal 
sense  had  been  adopted  the  devise  would  fail;  but  the  exist- 
ence of  such  a  risk  is  never  to  be  taken  as  proof  that  a  testa- 
tor uses  known  legal  phrases  in  an  unusual  and  nntechnical 
sense,  unless  the  risk  is  imminent,  and  the  event  one  which 
he  must  be  presumed  to  have  been  aware  of,  to  have  had  be- 
fore his  eyes,  and  meant  to  avoid,  and  yet  to  have  taken  no 
precautions  to  avoid,  except  the  use  of  the  words  in  question. 

If  it  bo  only  a  possibility  which  we  can  speculate  upon  and 
imagine,  while  ho  may  very  possibly  never  have  thought  of 
it,  no  inference  can  arise  which  it  would  be  safe  to  rely  upon 
in  construing  his  words.  It  constantly  happens  that  cases 
occur  never  contemplated,  and  nothing  can  be  more  com- 
mon, than  to  see  the  legal  construction  of  a  devise  defeat 
what  must  have  been  the  intention  of  the  testator.  (Per 
ZordBrougham,  9  CI.  dkFin,  699.) 
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These  remarks  fully  answer  the  suggestion,  "that  the 
intention  of  this  testator  undoubtedly  was  to  give  the  pro- 
ceeds of  his  estate  to  his  own  children  and  their  issue,  and 
not  to  pay  debts  due  to  strangers." 

It  is  undoubted,  as  a  matter  of  sound  probability,  that  no 
thought  on  this  subject  was  entertained  by  the  testator ;  and 
it  is  certain,  that  he  has  used  no  language  in  the  will  to 
express  it 

4.  As  the  Court  cannot  depart  from  the  known  and  fixed 
rule  of  law,  upon  the  ground  suggested  in  this  case,  the 
inquiry  is,  who  is  the  "legal  representative"  entitled  to  the 
share  of  William  F.  Phyfe  under  the  will  ? 

"  Legal,"  means  the  representative  authorized  or  permit- 
ted by  law,  to  represent  the  deceased  son, — he  who  "ac- 
cording to  law"  represents  the  late  William  F.  Phyfe.  As  to 
the  personal  property,  it  is  his  executor  or  administrator.  As 
to  real  estate,  it  is  the  heir  at  law. 

"  Representative"  is  one  who  occupies  another's  place  and 
succeeds  to  his  rights  and  liabilities.  (2  Stephens'  Com.,  243. 
BurrUPs  Law  Die.,  Title  "Representative") 

The  words  legal  representatives  do  not  import  " kindred" 
nor  "  representatives  in  blood"  (1  Buss  <& Myl.,  587,  Saber- 
ton  vs.  Skeels,  in  1830.) 

Sir  John  Leach  says :  "  All  words  are  to  be  understood  in 
their  ordinary  sense,  unless  controlled  by  the  context  of  the 
will.  The  ordinary  sense  of  "personal  representatives"  is 
executors  and  administrators.  I  find  nothing  in  this  will  to 
control  this  ordinary  sense."  (See  also  1  Coll.  Chan.  R.,  108, 
117,  Taylor  vs.  Beverly,  6  Mad.,  159,  Price  vs.  Strange.) 

In  the  case  of  Bridge  vs.  Abbott.  3  Bro.  Ch.  Cos.  224,  226, 
cited  on  the  other  side,  the  Master  of  the  Rolls  says  :  "  It  is 
true,  that  by  legal  representatives,  in  the  Court  of  Chancery, 
we  generally  mean  the  persons  in  whom  the  estate  legally 


In  all  the  cases  cited,  the  court  found  from  the  language 
of  the  will,  such  "  demonstration  plain"  as  authorized  a 
departure  from  the  strict  meaning  of  the  terms.    (See  1  Coll- 
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y&r  CK.  O.j  7,  10,  Booth  vs.  Views;  and  2  Beav.,  67,  70, 
Cotton  vs.  Cotton) \  where  the  Master  of  the  Rolls  says: 
'<  When  it  is  said  that  the  expression  i  legal  representatives9 
means  next  of  kin,  it  is  not  that  such  is  the  force  of  the  words 
themselves,  but  because  the  words  are  held  to  indicate  the 
persons  who,  upon  the  construction  of  the  witt  are  beneficially 
entitled,  in  the  place  of  the  person  to  whom  the  gift  was  first 
made."  (See  also,  1  Myl.  <&  K.}  465,  68,  69,  Baines  vs. 
Ottey.) 

If  executors  or  administrators  be  the  "legal  representa- 
tives" as  to  personal  property,  the  persons  answering  that 
description  take  in  their  representative  character,  and  the 
fund  is  to  be  applied  and  distributed  in  the  same  manner  as 
any  other  assets  that  come  to  them  in  that  character.  (1 
Phillips  Ch.  J2.,  1,  6,  Daniel  vs.  Dudley.  1  Beav.  46,  52, 
Qrafftey  vs.  Humpage,  2  Hare,  521,  524,  HoUoway  vs. 
Clarkson.) 

The  Vice  Chancellor  says:  "The  conclusion  to  be  drawn 
from  the  more  modern,  not  unsupported  by  some  of  the  ear- 
lier cases,  is  this :  that  under  a  gift  simply  to  ( representa- 
tives' or  to  i  legal  representatives,'  the  hand  to  receive  the 
money  is  that  of  the  person  constituted  representative  by  the 
Ecclesiastical  Court." 

5.  The  reference  to  our  statute  of  distributions  does  not 
advance  the  discussion,  nor  aid  in  the  decision  of  the  ques- 
tion. It  provides  expressly  for  a  succession,  in  kindred.  (2 
B.  &,  96,  sec.  75,  sub.  1,  2.) 

6.  The  words  i  legal  representatives,'  or  '  children  of  my 
sons,'  are  explained  by  the  fact  that  the  testator  was  dealing 
with  personal  property,  and  that  he  was  not  aware  of  the 
law  of  equitable  conversion.  The  language  is  in  the  alter- 
native, and  the  use  of  the  word  "children"  does  not  exclude 
the  "representative."  This  construction,  that  "children" 
was  used  as  explanatory  of  the  previous  word  representative 
and  as  its  synonyme,  would  produce  a  lapse  in  this  particu- 
lar case,  as  William  F.  Phyfe  left  no  children,  and  it  is  cer- 
tain that  the  testator  has  provided  against  that  contingency. 
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Hie  word  "  children"  is  not  a  limitation  of  the  sense,  nor 
the  equivalent  of  the  word  "  representative,"  as  used  in  the 
will. 

It  is  submitted  that  the  Surrogate  put  a  correct  construc- 
tion upon  the  will,  and  that  no  error  has  been  made  so  appa- 
rent as  to  authorise  the  Surrogate  to  open  his  decree. 


B:  W.  Botfttrr,  for  Legatee*. 

John  Phyfe,  by  his  will,  dated  12th  December,  182T,  devi- 
ged,  bequeathed,  and  directed  as  follows : 

First  Directed  that  his  executors  pay  his  debts  and  funo* 
ral  expenses. 

Second.  Gave  to  his  wife,  during  her  life,  the  rents,  issues, 
and  profits  of  all  his  estate,  real  and  personal,  and  the  use  of 
his  furniture  and  household  goods,  for  the  support  of  herself 
and  children  :  on  condition  that  she  did  not  again  marry. 

Third.  Directed,  that  after  the  death  or  re-marriage  of  his 
wife  (whichever  should  first  happen),  his  executors  should 
convert  all  his  estate  into  money,  wnd  after  paying  aU  his 
debt*  and  funeral  expenses  y  "  divide  the  residue  of  his  said 
estate  into  eight  equal  parts." 

Fourth.  In  case  his  wife  should  marry — directed,  that  his 
executors  invest  one-third  part  of  the  proceeds  of  his  estate 
for  the  use  and  benefit  of  his  wife,  and  pay  her  the  income 
thereof  during  her  life,  in  lieu  of  dower,  <fec.    Then — 

Fifth.  "  One-eighth  part  of  the  residue  of  the  proceeds 
of  my  said  estate  I  give  and  bequeath  to  my  son,  Isaac  M. 
Phyfe,  and  to  his  legal  representatives." 

Sixth,  seventh,  eighth,  ninth  and  tenth,  are  similar  bequests 
to  five  other  sons. 

Eleventh.  Directed  the  two  remaining  eighth  parts  of  his 
estate  to  be  invested  by  his  executors  for  the  use  of  his  son, 
Daniel  Watson  Phyfe,  and  the  interest  thereof  to  be  paid  to 
him,  for  his  support  and  maintenance,  during  his  life,  and  in 

You  III.—4 
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case  of  his  death,  leaving  issue,  that  said  two-eighths  be 
transferred  to  such  issue  in  equal  proportions. 

Twelfth.  Directed,  that  the  share  of  his  estate  directed  to 
be  invested  for  the  use  of  his  wife  during  her  life,  be  equally 
divided  among  all  his  sons  (except  Daniel  Watson,  for  whose 
use  and  support  provision  had  already  been  made,  as  in  the 
will  mentioned),  "  and  the  legal  representatives  of  such  of 
them  as  shall  be  living  at  the  time  when  such  distribution 
ought  to  be  made,  share  and  share  alike — the  legal  repre- 
sentatives or  children  of  my  said  sons  to  be  entitled  to  receive 
such  part  only  as  the  parent  would  have  been  entitled  to 
receive,  if  living  at  the  time  when  such  distribution  ought  to 
be  made." 

Appointed  executors,  &c. 

The  testator  died  within  a  few  hours  after  executing  said 
will,  which  was  prepared  in  great  haste,  and  the  original 
draft  executed. 

William  Phyfe,  one  of  the  testator's  sons,  in  said  will 
named,  died  in  1842,  intestate,  without  issue,  and  unmarried ; 
being  at  the  time  of  his  death  considerably  indebted,  and 
insolvent. 

The  widow  of  the  testator  never  married  again.  She  died 
in  the  year  1845. 

It  is  contended,  that  upon  the  decease  of  testator's  widow, 
and  the  then  conversion  of  the  whole  estate  into  money,  and 
division  of  the  proceeds  (after  payment  of  debts,  &c.)  into 
eight  parts,  as  by  the  will  directed — the  surviving  brothers 
of  said  William  Phyfe,  (one  of  the  sons  of  the  testator  in  the 
will  named)  deceased,  became,  as  his  next  of  kin  and  legal 
representatives,  entitled  to  said  eighth  part,  so  given  to  him 
and  to  his  legal  representatives. 

The  intention  of  the  testator  (if  consistent  with  rules  of 
law)  must  govern  in  the  construction  of  a  will;  and  the  inten- 
tion of  this  testator  undoubtedly  was  to  give  the  proceeds  of 
his  estate  to  his  own  children  and  their  issue,  and  not  to  pay 
debts  due  to  strangers,  in  case  either  of  his  sons  should  die, 
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without  issue,  before  the  decease  of  testator's  widow.  And 
this  intention  we  think  is  expressed  in  the  will. 

The  construction  of  the  will  turns  upon  the  meaning  given 
to  the  words  " legal  representatives"  as  used  by  the  testator. 
Did  he  by  these  words  mean  tlie  executors  or  administrators, 
or  the  next  of  Join  of  his  sons? 

These  words  "  legal  representatives"  are  often  construed  to 
mean  next  of  kin.  They  are  used  in  this  sense  in  our  statute 
of  distributions.  (2  Rev.  Stat,  96,  sec.  75,  ±th  ed.,  p.  281, 
sec.  82.) 

In  the  following  cases  the  words  "  legal  representatives" 
were  held  to  mean  the  next  of  kin,  not  the  executors  or 
administrators  of  the  legatee.  (Bridge  vs.  Abbott,  3  Brown's 
Ch.  C,  224.  Jennings  vs.  Oallvmore,  3  Vesey,  146.  Long 
vs.  BlackaU,  3  Vesey,  486.  Rdbmson  vs.  Smith,  6  Simons1 
R.,  47.  Walter  vs.  Makin,  6  Simons'  R.,  148.  Cotton  vs. 
Cotton,  2  Beavan  R.,  67.  Booth  vs.  Vicars,  1  CoUyer's  Chy. 
C,  6.  See  also,  2  Jarman  on  Wills,  p.  39  /  and  Watson  vs. 
Bonney,  2  Sandf.  S.C.R,  405.) 

That  the  testator  used  the  words  "  legal  representatives" 
as  meaning  next  of  kin,  is  entirely  clear  from  the  twelfth  sec- 
tion or  item  of  the  will  above  quoted  :  and  there  is  nothing 
in  the  whole  will  inconsistent  with  this  construction. 


The  Surrogate. — The  testator  gave  his  wife  the  use  of  all 
his  estate  for  life,  and  on  her  decease  or  marriage  directed 
the  property  to  be  sold,  and  after  the  payment  of  his  debts, 
the  residue  of  the  proceeds  to  be  divided  into  eight  equal 
parts.  He  then  provided,  that  in  case  his  wife  should 
re-marry,  one-third  of  the  proceeds  of  the  estate  should  be 
invested  for  her  benefit  for  life.  By  the  next  clause  he 
gave  "  one  eighth  part  of  the  residue  of  the  proceeds"  of  his 
estate  to  his  son,  "  Isaac  M.  Phyf e,  and  to  his  legal  represents 
tivee ;"  and  by  the  next  five  clauses,  "  one  other  eighth 
part"  of  his  estate  to  each  of  several  sons  "  and  his  legal  rep- 
resentative^' and  u  the  two  remaining  eighth  parts"  he  requi- 
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red  to  be  invested  for  the  use  of  his  son,  D.  W.  Phyfe.  The 
next  article  ran  in  this  way :  "  Twelfthly.  From  and  after  the 
decease  of  my  said  wife,  it  is  my  will  and  desire,  and  I  do 
hereby  direct  that  the  share  or  proportion  of  my  said  estate 
so  directed  to  be  invested  for  die  use  and  benefit  of  my  said 
wife,  during  her  natural  life,  be  equally  divided  between  all 
my  said  sons,  exoept  my  said  son  Daniel  Watson  Phyfe,  for 
whose  use  and  support  provision  has  already  been  made,  in 
manner  hereinbefore  mentioned,  and  the  legal  representa- 
tives of  such  of  them  as  shall  be  living  at  the  time  when  such 
distribution  ought  to  be  made,  share  and  share  alike ;  the 
legal  representatives  or  children  of  my  said  sons  to  be  enti- 
tled to  receive  such  part  only  as  the  parent  would  have  been 
entitled  to  receive  if  living  at  the  time  when  such*distribu* 
tion  ought  to  be  made." 

The  testator  died  in  1827,  leaving  surviving  him  his  widow 
and  seven  children.  William,  one  of  his  sons,  died  in  1842, 
and  the  widow  died  in  1815,  without  having  married. 

The  first  question  that  arises  relates  to  the  construction  of 
the  bequest  to  "  William  and  his  legal  representatives."  It 
must  be  observed  here  that  the  conjunctive  term  "and"  for- 
bids the  idea  that  the  gift  was  intended  for  W.,  "  or"  in  case 
of  his  death,  "  his  legal  representatives."  A  legacy  in  the 
alternative  to  "  A,  or  his  issue,"  to  "  A,  or  his  legal  repre- 
sentatives," may  denote  that  succession  or  substitution  was 
intended.  But  a  legacy  to  "A,  and  his  legal  representa- 
tives," contains  words  of  limitation,  and  not  of  succession  or 
substitution.  The  cases  in  which  "  legal  representatives"  have 
been  construed  as  intending  "  next  of  kin,"  are  cases  where 
the  decease  of  the  legatee  was  contemplated,  and  his  repre- 
sentatives were  to  be  substituted.  (2  Jar  man  on  Wills,  42,  1 
Roper i  128,  Williams  on  JStfrs.,  970),  or  where  the  first  taker 
had  only  a  life  estate  or  qualified  interest.  The  word  "  or" 
generally  speaking  implies  substitution,  so  as  to  prevent  a 
lapse;  but  here  the  term  "and"  is  used,  and  cannot  be 
capriciously  changed.  I  am  therefore  of  opinion  that  the 
legacy  given  to  William  by  the  eighth  clause  of  the  testa- 
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tort  will,  vested  in  William  absolutely  on  the  testator's 
decease,  was  not  divested  by  William's  death,  but  passed  to 
his  executor  or  administrator. 

The  will  is  very  obscurely  expressed,  but  the  intention  to 
limit  the  interest  of  D.  W.  Phyfe  to  two-eighths  of  two-thirds 
of  the  estate  is  most  clearly  indicated  in  the  twelfth  clause. 
He  is  directly  excluded  from  any  share  of  one-third,  directed 
to  be  invested,  in  case  of  the  marriage  of  the  widow ;  and 
that  one-third  is  given  among  the  other  sons.    It  is  true  that 
this  clause  is  constructed  on  the  hypothesis  of  the  marriage 
of  the  widow,  but  almost  the  entire  will  seems  to  be  con- 
structed on  the  same  hypothesis ;  and  if  it  is  to  be  construed 
literally  and  strictly,  might  end  in  results  far  different  from 
the  testator's  design.    I  must  therefore  adhere  to  the  general 
intent,  so  far  as  it  can  be  gathered.    The  one-third  which  is 
the  subject  of  the  twelfth  clause,  is  directed  to  be  divided 
among  the  testator's  sons  (except  D.  W.  Phyfe),  "  and  the 
legal  representatives  of  such  of  them  as  shall  be  living  at  the 
time  when  such  distribution  ought  to  be  made,  -share  and 
share  alike ;  the  legal  representatives    or  children  to  re- 
ceive such  part  only  as  the  parent  would  have  been  entitled 
to  receive  if  living  at  the  time  when  such  distribution  should 
have  been  made."    The  words  children  and  parent  being 
correlative  terms,  and  children  being  used  convertibly  for 
legal  representatives — the  substitution  here  intended  was  that 
of  the  children,  and  not  the  next  of  kin  of  the  deceased  son. 
(Barstow  vs.  Goodvnn^  2  Bradford  B.9  417.)    But  on  the 
other  hand,  the  whole  clause  shows  an  intention  to  give  to 
the  sons  who  should  be  living  and  the  legal  representatives 
of  such  as  should  not  be  living — meaning  by  legal  representa- 
tives, children.    There  being  no  children  of  William,  his  share 
has  either  lapsed,  or  devolved  on  the  other  legatees.    It  has 
not  devolved  on  the  other  legatees,  because  they  take  as  ten- 
ants in  common,  and  consequently  it  must  be  distributed 
among  the  testator's  next  of  kin  living  at  his  decease,  and  their 
legal  representatives,  as  in  case  of  intestacy. 
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Taylor  vs.  Tatlob. 
In  the  matter  of  the  estate  of  Abneb  Tatlob,  deceased. 

Contracts  outstanding  at  the  death  of  the  intestate,  for  the  improvement  of  real 
estate  by  the  erection  of  tenements,  and  only  partially  fulfilled,  are  a  charge 
on  the  personal  estate,  in  the  first  instance.  The  contractor  has  a  right 
of  action  against  the  administrator  of  the  deceased  party ;  -and  although  the 
law  may  give  him  a  lien  on  the  land,  still,  as  between  the  heirs  and  the  next 
of  kin,  the  personal  estate  is  the  fund  primarily  to  be  charged. 

Gkorok  Catlin,  for  Administratrix. 
W.  J.  Street,  for  Heirs. 

Case  as  agreed. 

In  the  month  of  November,  1852,  and  in  the  month  of 
January,  1853,  Abner  Taylor  entered  into  two  several  writ- 
ten agreements  with  one  Henry  Simonson,  to  build  for  him, 
the  said  Abner  Taylor,  two  houses  at  Port  Eichmond,  Rich- 
mond County. 

By  the  first  agreement,  said  Taylor  agreed  to  pay  for  the 
house  therein  mentioned  as  follows : — $300  on  the  execution 
of  the  agreement,  $350  when  the  house  should  be  scratch- 
coated,  and  $500  when  the  building  should  be  completed. 
And  $150  additional,  for  a  barn,  as  follows :  $50  on  signing 
agreement,  $50  when  scratch-coated,  and  $50  when  done. 

By  the  second  agreement,  the  said  Taylor  agreed  to  pay 
for  the  house  therein  mentioned  as  follows: — $300  on  the 
execution  of  the  agreement,  $300  when  the  house  should  be 
scratch-coated,  and  $600  when  the  building  should  be  com- 
pleted. 

That  the  said  Abner  Taylor  paid  on  account  of  said  houses 
in  his  life  time  the  following  sums : — 

On  the  house  referred  to  in  the  first  agreement,  $750 ;  and 
on  the  second,  $300. 

That  said  Abner  Taylor  also  contracted  with  one  James 
Dempster  to  paint  one  of  said  houses,  and  that  the  said 


NEW-YORK,  JUNE,  1854.  66 

TATLOE  VS.  TATLOE. 

Dempster  claimed  to  be  due  to  him  the  sum  of  forty-nine 
dollars,  of  which  the  sum  of  twenty-two  dollars  was  paid  to 
him  by  the  administratrix. 

That  said  Abner  Taylor  died  in  the  city  of  New  York,  in 
the  month  of  March,  1853,  intestate,  and  his  widow,  Susan 
A.  Taylor,  has  been  appointed  administratrix  by  the  Surro- 
gate of  the  City  and  County  of  New  York — and  that  neither 
of  the  houses  was  finished  at  the  time  of  his  death. 

That  after  the  death  of  the  said  Abner  Taylor,  Mar- 
tinus  S.  Taylor  and  his  wife  commenced  a  suit  in  the 
Supreme  Court,  for  the  partition  and  sale  of  the  land  on 
which  the  houses  above  referred  to  were  being  built ;  and 
such  proceedings  were  thereupon  had  that,  by  an  order  of  said 
court,  the  said  premises  were  ordered  to  be  sold,  by  or  under 
the  direction  of  Henry  B.  Metcalfe,  referee ;  and  out  of  the 
proceeds  of  such  sale  the  said  referee  was  directed  to  pay 
to  the  above-named  Henry  Simonson  the  amount  of  his  claim 
against  the  said  houses;  and  also  to  James  Dempster  the 
amount  of  his  claim ;  and  also  a  certain  mortgage,  executed 
by  said  Abner  Taylor,  which  was  a  lien  on  said  premises. 
That  in  pursuance  of  said  judgment,  the  said  property  has 
been  sold,  and  out  of  the  proceeds  thereof  have  been  paid  to 
Henry  Simonson  the  sum  of  $1141  92,  and  to  James  Demp- 
ster the  sum  of  $27  85,  in  addition  to  the  sum  already  paid 
him  by  the  administratrix.  The  mortgage,  amounting  to 
about  $320,  has  not  yet  been  paid. 

The  question  now  arises,  and  for  the  purpose  of  avoiding 
expense  and  litigation,  is  submitted  by  all  parties  to  the  Sur- 
rogate, by  whom  are  the  above  amounts  to  be  paid  :  by  the 
heirs  at  law  or  by  the  administratrix  ?  They  were  paid  out  of 
the  land  sold  in  the  first  instance,  as  a  matter  of  necessity — 
for  being  liens,  a  good  title  could  not  be  given  to  the  purcha- 
ser without  paying  them,  but  whether  vUimatdy  the  amounts 
paid  are  to  come  out  of  the  heirs  at  law  or  the  personal  estate 
of  the  deceased  in  the  hands  of  the  administratrix?  In 
many,  perhaps  most  cases,  the  question  would  be  unimport- 
ant, but  in  this,  there  being  no  children,  and  the  personal 
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property  not  exceeding  four  thousand  dollars,  it  becomes  a 
question  of  some  consequence  between  the  heirs  and  the 
widow. 


The  Subbooate. — At  the  time  of  the  intestate's  death,  he 
had  outstanding  contracts  for  the  erection  of  two  houses,  at 
Port  Richmond,  Staten  Island.  They  were  only  partially 
constructed,  and  having  since  been  finished,  the  question 
arises  whether  any  and  what  part  of  the  contract  price  is  a 
charge  on  the  personal  estate. 

On  the  death  of  an  intestate,  his  lands  descend  to  his  heirs 
at  law,  and  his  personal  estate  to  his  widow  and  next  of  kin, 
subject  to  the  payment  of  debts,  liens,  and  charges.  Mort- 
gages are  not  paid  out  of  the  personal  estate,  but  the  heir 
takes  the  land  cum  onere.  (1  Bev.  Stat.  p.  749,  §  4).  The 
mortgagee,  if  the  land  be  insufficient,  can  have  recourse  to 
the  personalty  for  the  deficiency,  after  he  has  exhausted  his 
remedy  against  the  land.  On  the  other  hand  there  are  some 
general  liens  which  are  paid  out  of  the  personal  estate,  as 
judgments  and  taxes  due.  at  the  intestate's  death. 

Where  the  intestate  has  contracted  to  purchase  lands,  his 
equitable  interest  (Orosvenor  vs.  Allen,  9  Paige,  75),  passe* 
on  his  decease  to  his  heirs  at  law,  (1  Bev.  Stat.,  p.  754,  §  27), 
and  if  there  are  monies  still  remaining  due  on  the  con- 
tract, the  same  question  may  arise,  as  in  this  case,  whether 
they  are  to  be  paid  by  the  heirs  or  the  legal  representatives. 
(Johnson  vs.  Corbett,  11  Paige,  273).  In  equity  upon  such  a 
contract,  the  land  which  the  decedent  had  contracted  to  buy 
would  be  considered  as  real  estate  belonging  to  the  heirs  at 
law,  and  as  between  them  and  the  personal  representatives, 
the  balance  due  for  the  purchase  money  would  be  a  charge 
upon  the  personal  property  of  the  decedent.  (Milner  vs. 
Mills,  Mosdy,  123.  Broome  vs.  Monch,  10  Vesey,  597,  614, 
615.  Whittaker  vs.  Whittaker,  4  Brown's  C.  0.  31.  1 
Sugden,  V.  and  P.,  p.  180,  9th  ed.) 

In  the  present  case,  there  can  be  no  doubt  that  the  br:i  * 
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had  a  right  of  action  against  the  administratrix,  and  although 
he  had  a  lien  upon  the  land,  that  did  not  impair  his  remedy. 
The  executors  and  administrators  are  bound  upon  all  con- 
tracts of  the  deceased,  though  not  named  in  the  contract 
(See  Williams  on  Extrs.,  pp.  1466-7.)  Our  statute  has 
excepted  from  the  operation  of  this  rule  of  the  common  lav, 
mortgages  upon  lands  executed  by  the  decedent,  which  are 
made  a  charge  on  the  land  in  the  first  instance.  This  excep- 
tion stands  alone,  and  the  principle  not  having  been  extended 
beyond  the  particular  case,  the  rule  of  the  eommon  law  still 
prevails  in  all  other  instances.  The  consequence  is,  that 
every  agreement  in  respect  to  improvements  to  be  made 
upon  lands  must  be  made  good  out  of  the  personalty.  I  am 
therefore  of  opinion,  that  the  entire  amount  paid  on  the  con- 
tract entered  into  by  the  intestate,  inupt  be  discharged  by  the 
administratrix. 


Tracy  vs.  Tract. 
In  the  matter  of  the  estate  of  Edward  Tract,  deceased. 

P.  T.  having  purchased  three  lota  of  ground,  and  the  deed  being  taken  in  the 
name  of  his  brother,  £.  T.}  the  latter  subsequently  sold  two  of  the  lots,  depo- 
sited part  of  the  proceeds  in  the  Savings  Bank,  and  invested  the  remainder 
on  bond  and  mortgage.  £.  T.  then  left  New  York,  and  never  having  been 
heard  from,  his  brother  P.  T.  administered,  and  claimed  the  funds  so  invested 
and  deposited,  as  his  own  .Although  by  our  statute  there  is  no  resulting  use 
or  trust  where  a  grant  is  made  to  one  person  upon  a  consideration  paid  by 
another,  yet  the  payment  forms  a  good  moral  consideration  for  a  parol  agree- 
ment to  account  for  the  proceeds ;  and  when  the  grantee,  after  a  sale,  has 
made  a  parol  declaration  of  trust  as  to  the  proceeds,  the  trust  will  be  sue* 
tained  in  equity. 

John  Vandbibilt,  for  next  of  kin. 

1.  By  the  proof,  the  legal  and  equitable  title  of  the  moneys 
was  in  Edward  Tracy,  at  the  time  of  his  death. 

2.  By  section  61,  of  R.  &,  1  vol.,  p.  728,  in  case  of  a  grant 
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for  a  valuable  consideration  made  to  one  person,  and  the  con- 
sideration paid  by  another,  no  use  or  trust  shall  result,  in 
favor  of  the  person  by  whom  such  payment  was  made,  but 
the  title  vests  in  the  grantee. 

3.  The  exceptions  in  the  52d  and  53d  sections  do  not 
apply. 

4.  The  transaction  does  not  create  any  of  the  express  trusts 
created  by  the  55th  section  of  the. statute. 

On  the  general  subject,  on  the  last  three  heads,  (vide  Bosford 
vs.  Merwin,  5  Barbour  Sup.  Ct.  Reports,  p.  57),  Judge  Harris 
says :  "  The  resulting  trust  which  the  legislature  intended  to 
prevent,  was  a  trust  created  by  the  act  of  the  party  claiming 
to  establish  such  trust.  The  object  of  the  legislature  was  to 
prevent  the  creation  of  passive  and  formal  trusts,  and  to 
accomplish  this  object,  it  became  necessary  to  declare  void 
any  secret  resulting  trust  created  by  the  voluntary  payment 
by  one  person  of  the  consideration  of  the  conveyance  to 
another.  The  legislature  have  carefully  restricted  the  opera- 
tion of  this  statute  to  cases  in  which  the  party  claiming  the 
benefit  of  the  trust  himself  created  it." 

In  this  case,  even  if  it  be  found  that  P.  Tracy  paid  the 
consideration,  he  directed  the  deed  to  be  made  to  E.  Tracy, 
either  for  the  purpose  of  defrauding  his  wife  of  her  marriage 
right,  or  of  defrauding  the  State  of  property  which  they 
would  become  entitled  to,  on  his  sentence  for  robbery  to  the 
State  Prison. 

Proseus  vs.  Mclntyre,  5  Barbour,  p.  424,  <&o.  On  page 
433  the  doctrine  is  recognized,  that  no  trust  would  result  in 
favor  of  the  person  paying  the  money. 

Norton  vs.  Stone,  8  Paige,  222.  This  case  recognizes  that 
there  can  be  no  resulting  trust  under  the  Revised  Statutes. 

Ostrander  vs.  Livingston,  3  Barb.  Ch..p.  426,  proves  also 
that  the  same  rule  obtains  in  equity  as  well  as  at  law.  1 
Story's  Equity,  p.  671. 

5.  The  Subrogate  should  not  have  permitted  parol  testi- 
mony, as  against  an  absolute  deed.  {Hwrvb  vs.  Amidon,  4 
Hitt>  345.    Prosser  vs.  Luqueer,  4  HOI,  420.     Cameron  vs. 
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Irwin,  5  EiU,  272.  Nelson  va.  Sharp,  4  HM,  584.  TPi» 
vs.  ito*,  6  HiU,  219.  £m*<*  vs.  Sears,  1  JKB,  17.  Po#i- 
son  vs.  JJi*S,  9  Circa.,  747.) 

6.  Even  if  it  was  proper  to  disprove  the  deed  by  parol,  the 
agreement  to  sustain  the  alleged  trust  not  being  in  writing, 
cannot  be  enforced.  (Mbvan  vs.  Hays,  1  Johnson's  Ch'y., 
841.  Sieere  vs.  Steere,  5  Id.>  11.  Cozine  vs.  Graham,  2 
Paige,  181.     Ontario  .Sow*  vs.  /Stowigr,  Id.,  801.) 

7.  The  monies  are  claimed  by  the  administrator  in  specie ; 
their  nature  was  never  changed.  He  claims  that  the  identi- 
cal monies  in  the  Savings  Bank  are  the  proceeds  of  the  sale 
of  the  land  sold  by  his  brother  Edward,  now  deceased,  of 
which  he  alleges  he  is  the  cestui  que  trust  The  same  rule 
which  governed  the  land  governs  the  money.  Edward  was 
the  legal  and  equitable  owner  against  all  the  world.  The 
petition  is  to  call  the  administrator  to  an  account.  The 
administrator  sets  up  that  the  money  in  the  bank  and  the 
bond  and  mortgage  are  his,  and  that  Tracy  had  no  property. 


,   J.  B.  Scolis,  for  administrator. 

1st  The  statute  relied  upon  was  intended  for  the  protec- 
tion and  benefit  of  third  parties — creditors  and  others.  So 
say  the  Revisers  themselves,  in  their  notes  to  the  Revised 
Statutes.  They  observe  that  the  separation  of  the  legal  and 
equitable  estates  in  every  such  case  appears  to  answer  no 
good  purpose,  and  it  tends  to  mislead  the  public,  and  obscure 
titles  and  facilitate  fraud.  The  object  of  the  section  in  ques- 
tion is  to  prevent  fraud.  It  must  not  be  construed  so  as  to 
promote  fraud  and  perpetrate  wrong.  Where  justice  and 
honesty  require  that  a  trust  should  exist  between  parties  by 
implication  or  otherwise,  equity  will  raise  it,  unless  there  is 
some  express  statutory  provision  against  its  doing  so.  This 
is  a  fundamental  principle  of  equity.    There  is  no  statutory 
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provision  prohibiting  it  from  doing  so.  There  is  no  judi- 
cial interpretation  of  the  statute  which  advances  the  posi- 
tion, that  as  between  the  parties  themselves  there  may  not 
be  what  is  in  equitable  effect  a  resulting  trust  in  prevention  of 
fraud.  Such  trust  may  be  shown  by  parol.  (4  Ken£n  Com- 
mentaries, 305,  6.    5  Barbour  8.  O.  U.,  SI.) 

2d.  Should  no  such  trust  exist  as  between  Edward  and 
Patrick  Tracy,  the  consideration  money  of  the  property  in 
■Sheriff-street  having  been  advanced  by  Patrick  Tracy,  and 
the  conveyance  of  the  same  being  to  Edward  Tracy — Pat- 
rick Tracy  had  an  equitable  lien  or  charge  upon  said  pro- 
perty to  the  amount  of  such  consideration  money  advanced. 
The  proceeds  of  said  property  are  equally  subjected  to  said 
lien  or  charge,  and  therefore  the  amount  of  the  said  con- 
sideration money,  and  interest,  can  be  applied  to  his  own  use 
by  the  said  Patrick  Tracy,  by  virtue  of  such  equitable  lien 
or  charge.    (5  Barbour,  61.) 

3d.  Even  if  no  such  equitable  lien  or  charge  existed,  still 
Edward  Tracy  in  his  life-time  was  indebted  to  Patrick  Tracy 
to  the  amount  of  the  said  consideration  advanced,  and  his 
estate  is  liable  for  the  same.  Patrick  Tracy  therefore,  as 
administrator,  has  a  right  to  retain  the  assets  in  his  hands  to 
the  amount  of  such  indebtedness. 

4th.  The  real  estate  having  been  turned  into  money,  in 
Edward  Tracy's  life- time,  and  the  money,  by  his  own  state- 
ment and  admission,  belonging  to  his  brother  Patrick,  held 
by  him  as  trustee,  and  deposited  for  his  brother's  benefit 
in  the  Savings  Bank,  the  claim  of  Patrick  is  stript  of 
any  difficulty  that  might  have  arisen  had  this  claim  been  for 
the  real  estate,  which  stood  in  Edward's  name  at  the  time  of 
his  death.  How  that  money  originally  became  Patrick's  is 
a  matter  of  no  consequence.  Construe  the  statute  to  vest  the 
legal  and  equitable  estate  in  the  property  in  Sheriff-street  in 
Edward,  free  from  all  lien,  charge,  or  claim  by  Patrick,  for 
the  consideration  money  advanced  by  him,  Edward  could 
and  did  admit  and  avow  that  Patrick  was  the  owner  of  the 
money  and  bond  and  mortgage,  and  that  he  held  the  same  in 
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trust  for  him.  This  trust  is  certainly  not  within  the  section 
of  the  statute  relied  upon.  Even  as  a  gift  for  moral  consid- 
eration, made  in  the  life-time  of  the  intestate,  and  consum- 
mated by  the  creation  of  the  trust  which  made  the  possession 
of  Edward  the  possession  of  Patrick,  Patrick  would  have  a 
right  to  appropriate  it  to  his  individual  use.  Whoever 
received  this  personal  property  after  Edward's  death,  holds 
it  subject  to  the  trust,  and  as  Patrick's  property. 


Tfe*  Surrogate. — Patrick  Tracy  purchased  three  lots  on 
Sheriff-street,  in  this  city,  and  the  deed  was  taken  in  the  name 
of  his  brother  Edward,  Edward  sold  two  of  the  lots,and  part 
of  the  proceeds  was  deposited  in  the  Savings  Bank  and  part 
invested  on  bond  and  mortgage.  The  last  sale  was  made  in 
December,  1841 — and  at  that  time  he  told  a  respectable  and 
credible  witness  that  the  lot  which  he  had  just  sold  was 
really  the  property  of  his  brother  Patrick,  and  that  he  was 
about  to  invest  the  proceeds  then  in  his  hands  for  his  brother's 
use.  Edward  left  the  city  shortly  after,  and  never  having 
been  heard  from,  administration  was  granted  on  his  estate. 
Patrick  Tracy  now  claims  that  investment  as  his  property. 
Edward  Tracy  was  in  humble  circumstances,  and  there  seems 
to  be  no  room  for  doubt,  upon  the  evidence  of  several  wit- 
nesses, that  he  held  the  property  in  question  in  trust  for  Pat- 
rick, who  at  the  time  was  confined  in  the  States  Prison,  from 
which  he  was  subsequently  released  by  pardon.  A  question 
has  been  raised  as  to  the  competency  of  parol  evidence  to 
establish  such  a  trust,  and  that  in  fact  involves  the  whole 
controversy ;  for  if  the  evidence  is  valid,  the  case  is  proved. 

By  the  provisions  of  our  statute,  where  a  grant  for  a  valua- 
ble consideration  shall  be  made  to  one  person,  and  the  con- 
sideration therefor  shall  be  paid  by  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom  such  payment 
shall  be  made,  but  the  title  shall  vest,  except  as  against  cred- 
itors, in  the  person  named  as  the  alienee  in  such  conveyance. 
lJB.&p.  728,  §§  51,  52,  53.   The  object  of  this  rule  was  to 
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prevent  secret  resulting  trusts  from  being  created  by  the  act 
of  the  party  claiming  their  benefit.  (Revisers?  Notes,  3  B.  &.,  2d 
ed.,  p.  583.  1  R.  S.,  p.  728,  §  53.)  It  is  obvious,  therefore, 
that  if  the  land  standing  in  Edward's  name  had  not  been 
sold,  the  mere  fact  of  the  payment  of  the  consideration 
by  Patrick  would  not  have  established  a  resulting  trust. 
Nor  could  any  interest  in  the  land  attach  to  Patrick  by  force 
of  a  parol  agreement,  (2  B.  &,  p.  134,  §  6,  7.  Brewster 
vs.  Bower,  10  Paige,  568),  unless  the  circumstances  were 
such  as  to  raise  a  trust  by  implication  or  operation  of  law. 

The  question  still  remains,  however,  whether  Patrick  hav- 
ing advanced  the  purchase  money,  Edward  was  not  liable  for 
the  amount  advanced,  or  for  the  proceeds  of  the  estate  after 
it  was  sold.  I  do  not  think  the  naked  fact  of  advancement 
would  establish  a  liability.  The  purchase  money  was  not 
advanced  with  any  expectation  of  a  return,  or  of  creating  a 
debt,  or  an  obligation  on  the  part  of  Edward  Tracy  to  repay ; 
and  the  law  having  declared  there  should  be  no  trust  as  to 
the  land,  it  makes  the  title  of  the  grantee  absolute,  and  freed 
from  any  trust  to  account  for  the  proceeds  or  value. 

But  although  an  action  would  not  lie  for  the  recovery  of 
the  purchase  money,  or  the  proceeds,  on  the  mere  ground  of 
advancement,  yet  the  fact  that  Patrick  Tracy  paid  for  the 
land  formed,  in  the  language  of  the  Supreme  Court,  in  a 
case  somewhat  similar,  (Proseus  vs.  Mclntyre,  5  Barb.  8. 
C.  jR.,  424.)  "  a  good  moral  or  conscientious  consideration  for 
a  parol  agreement"  to  account  for  the  proceeds.  If  the  fact 
of  payment  of  the  consideration  by  Patrick  stood  alone,  there 
would  be  no  recourse  or  remedy — but  when  that  is  followed 
by  the  declaration  of  Edward,  that  the  proceeds  were  not  his 
property,  but  belonged  to  Patrick,  there  seems  to  me  enough 
to  sustain  a  contract  or  agreement  to  hold  the  proceeds  in 
trust.  Although  the  statute  declares  the  resulting  trust  in 
the  lands  void,  that  appears  to  be  no  reason  why  the  trust 
should  not  be  sustained  as  to  the  proceeds,  when  the  evidence 
shows  clearly  an  acknowledgment  of  the  trust  in  those  very 
funds,  after  the  lands  had  been  sold.    The  section  of  the  stat- 
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nte  which  declares  void  "  every  grant  or  assignment  of  any 
existing  trust  in  lands,  goods,  or  things  in  action,  unless  the 
same  shall  be  in  writing,"  (2  B.  &,  p.  137,  §  2),  in  its 
terms,  and  according  to  the  intention  of  the  legislature,  does 
not  refer  to  the  creation  of  a  new  trust,  but  only  to  the 
assignment  of  an  existing  trust.  The  Revisers  say,  in  their 
note  to  this  section,  that  the  6th  section  of  title  1,  chapter  7, 
of  the  Revised  Statutes,  "provides  for  the  creation  of  trusts 
in  land — and  that  a  trust  in  personal  property  may  be  created 
by  parol,  has  never  been  doubted."  (3  B.  S.,  p.  658.) 
(See  also  Bailey  vs.  Boulcott,  4  Buss.  C.  B.y  345.  Benbow  vs. 
Toumsendi  1M.&  K.,  506.  Fordyce  vs.  Willis,  3  BrowrC* 
C.  C,  576.)  The  case  then  stands  thus: — The  intestate 
at  the  time  of  his  decease  was  possessed  of  certain  moneys. 
It  is  proved  satisfactorily  that  he  declared  and  acknow- 
ledged, freely  and  repeatedly,  that  the  moneys  were  the  pro- 
perty of  his  brother  Patrick,  and  were  the  proceeds  of  lands, 
for  the  purchase  of  which  Patrick  had  advanced  the  consid- 
eration money.  It  is  proved,  that  he  declared  an  intention 
to  invest  them  for  his  brother's  benefit,  and  that  he  did  not 
claim  them  as  his  own — the  investment  in  his  own  name, 
under  the  circumstances,  being  quite  consistent  with  the 
objects  of  the  trust.  There  seems  to  me  no  reason  why  the 
failure  of  the  parties  to  put  this  in  writing  should  defeat  jus- 
tice. The  law  permits  a  trust  as  to  personal  estate  to  be 
proved  by  parol ;  a  good  consideration  is  shown ;  and 
although  a  case  of  this  kind  should  be  received  with  suspi- 
cion and  be  carefully  scrutinized,  yet  when  the  facts  are  well 
established  beyond  a  doubt,  the  trust  will  attach  to  the  pro- 
perty, in  consonance  with  the  understanding  and  agreement 
of  the  parties.  The  disappearance  of  Edward  a  short  time 
after  this  transaction,  sufficiently  accounts  for  the  lapse  of 
time  intervening  before  the  claimant  has  been  able  to  pre- 
sent his  case  for  judicial  determination — and  but  for  that  cir- 
cumstance, there  is  no  ground  for  supposing  the  existence  of 
the  trust  would  ever  have  been  controverted.  I  do  not 
understand  that  any  doubt  is  entertained  as  to  the  facts,  and 
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indeed  it  was  suggested  on  the  trial,  that  it  was  unnecessary 
to  accumulate  evidence  beyond  what  had  already  been  addu- 
ced. Being  of  opinion  that  there  is  no  technical  rule  of  law 
in  the  way  of  the  claimant,  and  that  it  is  competent  to  prove 
a  declaration  of  trust  in  the  proceeds  of  the  lands  and  their 
investments,  by  parol,  provided  such  declaration  was  made 
after  the  land  had  been  sold  and  converted  into  money,  I 
must  decree  that  the  trust  has  been  proved  and  satisfactorily 
established. 


Aboulakius  vs.  Gjosenhainbs. 
In  the  matter  of  the  estate  of  Geoege  Abculabius,  deceased. 

The  testator  left  his  children  legacies  of  $5000  each,  some  absolutely  and  some 
in  trust,  and  after  directing  the  investment  of  one-third  of  the  proceeds  of 
his  real  and  personal  estate  for  the  use  of  his  wife  during  life,  disposed  of 
the  residue  as  follows :  "  I  give,  devise,  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate  to  my  children  by  my  present  wife  Phebe, 
together  with  the  share  of  my  estate  set  apart  for  my  said  wife  during  her 
natural  life,  upon  her  decease,  equally  to  be  divided  among  them."  Held, 
that  J.  S.,  one  of  the  said  children,  was  equally  entitled  to  share  in  the  resi- 
due with  the  others,  notwithstanding  his  legacy  of  $5000  was  placed  in  trust 
during  his  life,  and  by  a  codicil  was  directed,  on  his  desease  without  issue, 
to  fall  into  the  residue. 

A  bequest  for  life  in  trust  is  not  repugnant  to  another  or  further  bequest  abso- 
lutely. A  gift  in  remainder  to  a  life-tenant  of  a  share  in  «  fund  in  which 
he  has  a  life  interest,  is  not  so  contradictory  and  incongruous  as  to  be 
incapable  of  being  carried  out.  A  certain  and  definite  gift  is  not  rendered 
nugatory  by  a  subsequent  provision  of  uncertain  signification.  It  is  a  settled 
principle  of  construction  not  to  disturb  a  prior  gift  any  further  than  is  abso- 
lutely necessary  to  give  effect  to  a  posterior  qualifying  disposition.  A  leg- 
acy may  be  made  payable  after  the  legatee's  death.  Effect  should  be  given  \ 
(to  every  part  of  a  will,  and  no  portion  is  to  be  disregarded,  unless  entirely 
repugnant  to  another  portion.  The  intention  is  to  be  gathered  from  the  en- ' 
tire  instrument,  and  if  several  clauses  can  be  harmonized,  none  of  them  will 
be  rejected.  Where  the  terms  of  a  will  are  not  ambiguous,  resort  cannot  be 
had  to  extrinsic  evidence.  Such  evidence  may  be  received  to  determine 
whether  the  words  of  the  will,  with  reference  to  the  facts,  admit  of  their 
being  construed  in  a  primary  sense ;  but  that  being  determined,  and  no 
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ambiguity  existing,  the  court  cannot  speculate  about  the  testator's  intention, 
in  opposition  to  his  will,  as  written. 
The  construction  of  wills  is  not  affected  by  punctuation.  The  gift  of  a  remainder 
"  upon"  the  decease  of  the  Mfe  tenant  is  not  conditional  but  Tested,  and  does 
not  therefore  lap**  by  tfre  death  of  the  legatee  befoce  the  contingency  has 
occurred. 

John  T.  Hoffman,  for  Executor t. 

I.  Sufficient  doubt  exists  in  respect  to  the  true  construc- 
tion of  the  will  to  warrant  the  consideration  of  facts  which 
existed  at  the  time  the  will  was  made,  and  which  were 
known  to  the  testator,  and  which  may  be  supposed  to  have 
influenced  him  in  the  disposition  of  his  property. 

And  parol  evidence  of  such  facts  is  admissible.  (1  Jwrvwm 
on  Wills,  page  362.) 

IL  The  intention  of  the  testator,  m  gathered  from  the 
whole  will,  aided  sometimes  by  the  consideration  of  facts  and 
circumstances,  as  they  existed  at  the  time  the  will  was  made, 
xnust  be  the  chief  guide  in  construing  the  will.  (8  Mass. 
Sep.,  p.  3.  11  Mass.  Sep.,  p.  528.  Smith  vs.  Bell,  6 
Peters.  R.,  p.  68.) 

HT.  The  evident  intention  of  the  testator  was  to  place 
Jacob  S.  on  a  footing  with  the  children  by  the  first  wife,  as 
far  as  possible ;  all  of  whom  as  well  as  Jacob  had  received 
advances  in  the  testator's  life-time. 

Hence  he  gives  him  the  same  amount  as  he  gives  to  each 
of  them,  $5000,  and  provides  that  on  the  acceptance  of  that 
specific  sum  his  debts  shall  be  forgiven  him,  as  theirs  are  for- 
given them,  on  the  acceptance  of  a  like  sum. 

IV.  It  was  his  further  intention  to  limit  him  to  the  interest 
for  life  of  $5000 ;  to  give  him  no  sum  in  cash  in  possession ; 
to  keep  the  principal  from  his  control. 

1.  Hence  the  provision  in  the  will  for  the  investment  of 
$5000  for  his  benefit.  Hence  the  codicil  which  declares  that 
9t  his  death,  unless  he  leaves  children,  it  shall,  except  $1000, 
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sink  into  the  residuum.  And  the  words  of  the  codicil  being 
subsequent  to  the  words  of  the  will,  must  be  taken  as  indi- 
cative of  the  latest  intention  of  the  testator.  (Sims  vs. 
Douyhty,  5  Vesey,  247.  1  Jwrman  on  Wills,  p.  411,  and 
note.    12  Wend.  Rep.,  602.    4  McCord,  151.) 

2.  The  known  insolvency  of  Jacob  S.,  the  fact  that  his 
creditors  would  take  what  should  be  given  to  him,  are  suffi- 
cient reasons  of  themselves  to  lead  the  testator  to  such  deter- 
mination. 

Y.  It  could  not  have  been  the  intention  of  the  testator  to 
have  included  Jacob  S.  in  the  same  class  with  children  by 
the  second  wife. 

He  had  received  large  advances,  they  had  not.  He  had 
received  already  more  than  his  portion  of  the  paternal  estate, 
they,  nothing.  He  was  insolvent  and  intemperate,  had  no 
peculiar  claims  on  the  testator,  and  it  does  not  appear  that 
the  testator  had  any  reason  for  preferring  him  above  the 
rest ;  and  even  if  he  desired  to  do  so,  he  could  not,  for 
Jacob's  creditors  would  have  reaped  the  bounty. 

VI.  The  failure  to  except  him  nominatim,  therefore  in  the 
eighteenth  clause,  was  a  mistake  or  oversight,  because  such 
inclusion  would  do  violence  to  the  general  intention  of  the 
testator ;  and  a  mistake  in  a  will  may  be  corrected,  if  the 
clear  intention  appears  on  the  whole  will.  (PhUipps  vs. 
Chamberlaine,  4  Vesey  Hep.  51.) 

VH.  The  further  intention  of  the  testator  was,  at  the  valu- 
ation of  the  estate  at  $80,000,  to  let  the  two  classes  of  chil- 
dren share  about  equally  in  the  estate,  and  the  children  of 
the  respective  classes  to  be  as  nearly  equal  in  their  propor- 
tions as  possible;  and  that  intention  is  clearly  defeated  if 
Jacob  takes  a  portion  of  the  residuum.  (See  Tabular  State- 
ment submitted.) 

VHL  The  word  "  children"  in  the  18th  clause  must  be 
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construed  to  mean  "  minors,"  literally  "children,"  as  contra- 
distinguished from  persons  of  mature  age.  It  is  susceptible 
of  such  meaning,  and  should  have  it,  if  no  other  will  cany 
out  the  manifest  intention  of  the  testator.  {See  the  extent  to 
which  the  court  went  in  Smith  vs.  Bell,  6  Peters'  Rep.,  68,  in 
departing  from  the  strict  reading  of  language.) 

*  IX.  The  intention  of  the  testator  has  been  effectuated  by 
the  death  of  Jacob  S.  The  $1000  have  been  paid  to  his 
widow,  and  $4000  have  fallen  into  the  residuum.  It  is  unrea- 
sonable to  say  that  the  testator  ever  intended  that  Jacob's 
widow  or  any  person  representing  her  should  have  more  than 
the  $1000.    {See  section  21  of  Will,  and  Zd  of  Codicil.) 

X.  No  division  of  the  residuum  was  intended  to  be  made 
uutil  the  death  of  the  testator's  widow. 

1.  At  an  $80,000  valuation,  on  the  testator's  death,  there 
would  be  no  residuum,  after  deducting  the  legacies,  until  the 
widow's  death. 

2.  If  there  was,  the  same  reason  existed  to  impel  the  testa- 
tor to  postpone  the  division,  as  to  postpone  the  payment  of 
the  legacies  to  the  children. 

3.  The  punctuation  sustains  this  view. 

XI.  It  is  confidently  insisted  that  the  widow  of  the  testator 
takes  by  implication  a  life  estate  in  the  residuum.  The  gift 
is  to  certain  heirs  after  her  death,  and  a  devise  to  the  testa- 
tor's heir  after  the  death  of  "  A,"  gives  to  A  an  estate  for 
life  by  implication.  (1  Jarman  on  Wills,  pp.  464,  467.) 
And  it  is  fair  to  suppose  such  to  have  been  the  testator's 
intention,  for  she  was  not  only  the  mother  of  "  the  children" 
whose  custody  is  committed  to  her,  but  also  an  executrix  of 
the  estate. 

XIL  If  it  shall  be  held  that  Jacob  S.  is  included  in  the 
residuary  clause,  and  that  the  residuum  \q  to  be  divided  imme- 
diately, then  it  is  proper  to  charge  Jacob's  share  with  the 
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amount  of  his  indebtedness  to  the  testator,  at  the  time  of  his 
decease. 


W.  W.  Dunn*,  far  Executor: 

The  only  interest  Jacob  S.  Arcnlarius  had  in  his  father's 
estate,  under  the  will,  was  a  naked  life  annuity,  being  the 
interest  of  a  certain  sum  given  in  trust  to  the  executors,  and 
which  upon  his  decease  was  to  be  paid  to  his  right  heirs ;  and 
this  was  changed  by  the  codicil  from  his  right  heirs  to  his 
issue,  should  he  have  any ;  otherwise,  with  the  exception  of 
91000,  to  be  paid  to  his  widow,  it  is  to  sink  back  into  the 
residuum  oi  the  testator's  estate,  and  to  be  divided  among  the 
children,  his  or  Jacob's  own  brothers  and  sisters,  as  provided 
in  the  18th  clause,  upon  his  death. 

This  was  the  plain  and  intelligible  intention  of  the  testator, 
and  placed  beyond  question  by  the  following  facts,  which 
were  not  controverted  but  admitted  by  the  petitioner. 

First.  That  Jacob  had  received  during  the  testator's  life 
a  larger  amount  in  money  than  his  share  of  the  estate,  at  its 
estimated  value,  at  the  time  the  will  was  made. 

Second.  That  Jacob  was  in  debt,  and  that  judgments  had 
been  obtained  against  him  for  a  considerable  amount,  and  that 
the  testator  was  aware  of  this  when  he  made  the  codicil  to  his 
will.  It  is  a  well  settled  rule  in  the  construction  of  wills, 
that  the  intention  of  the  testator  must  be  the  chief  guide,  if  it 
infringes  no  rule  of  law.  ( Watson  vs.  Foxon,  2  East  42. 
WiUes  R,  296.  Smith  vs.  Coffin,  2  H.  Bla.  450.  Ley  vs.  Ley, 
3  Scott  N.  R.,  168.    4  M.  and  W.,  599,  607.) 

The  first  matter  to  be  considered  is  the  intention  at  the 
time  he  made  it,  and  which  must  be  carried  into  effect 
According  to  certain  settled  technical  rules,  it  must  be  gov- 
erned by  the  will  itself.  (1  TaJb.  208.  1  Vent.  204.  Scott  vs. 
Roach,  5  M.  and  /SI,  490.  Festvn  vs.  Allen,  12  lb.,  279. 
TheaU  vs.  TheaU,  7  Louisiana  R.  220.    17  Wend.,  393.) 
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Second.  If  there  should  be  any  doubt,  the  intention  foust  '^J*     , 
be  construed  as  things  stood  at  the  time  the  will  was  maS^s^^' 
{Smith  vs.  Belly  6  Peters.,  68.  Salk.,  285.    TPSBw  i?.,  297.  2 
Cowers  833,)  and  the  intention  of  the  testator  most  govern 
the  construction. 

Jacob  died  soon  after  the  testator,  and  before  the  will  was 
executed ;  the  estate  remaining  as  the  testator  left  it  at  his 
decease.  It  was  not  sold  or  any  of  the  investments  made  as 
contemplated  by  the  will.  The  amount  which  was  to  be  in- 
vested in  trust  by  the  executors,  to  pay  Jacob's  life  annuity, 
was  (with  the  exception  of  the  $1000  given  to  his  widow) 
merged  in  the  estate,  and  formed  a  part  of  the  residue  and 
remainder.  The  only  interest  the  widow  has  is  (as  with 
Jacob)  in  the  income,  and  not  in  the  corpus,  of  the  invest- 
ment That  is  given  to  the  children  by  her  upon  her  decease ; 
it  is  not  to  her  during  life,  and  upon  her  decease  to  be  given 
over  to  her  children. 

2d.  The  gift  by  the  18th  clause  to  the  children  is  a  gift  in 
future — not  to  be  paid — as  the  words  payable  or  to  be  paid 
are  omitted,  and  the  words  "to  be  equally  dwided?'  among 
them  upon  the  widow's  decease,  used ;  it  is  therefore  not 
a  transmissible  interest,  and  the  testator  undoubtedly  meant, 
to  annex  time  to  the  substance  of  the  gift ;  and  there- 
fore the  legatee's  right  to  receive  his  portion  of  the  gift 
depends  upon  his  being  alive  at  the  time  fixed — i.  e.  at  the 
widow's  death.  (Hanson  vs.  Graham,  6  Vesey,  246.  1  Buss. 
Ch.  Bep.,  233.) 

And  where  the  gift  is  immediate,  but  the  payment  post- 
poned, it  is  contingent,  and  will  fail,  if  the  legatee  dies  before 
the  day  arrives.  (2  Edwards  0.  B.,  156.  4  Dessau,  814. 
Aik.  381.) 

So,  if  limited  over  after  a  life  estate,  it  lapses  upon  the 
death  of  the  remainder  man  before  the  determination  of  the 
life  estate.    (Driscoll  vs.  Byan,  2  Dessau,  B.,  295.) 

HI.  It  is  the  children  by  the  widow,  upon  her  decease,  and 
those  only  who  answer  that  description  at  that  time,  will 
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take, — it  is  not  to  them  and  their  heirs,  or  administrators. 
(Swinton  ts.  Legale,  2  McCord  C.  B.  440.)  The  fund  is 
to  be  divided  among  them  at  the  death  of  the  widow — and 
any  one  who  falls  under  the  description  of  children  at  that 
time,  is  entitled  to  a  share.  (Barrington  vs.  Tristram,  6 
Vesey,  345.)  The  word  children  does  not  in  its  proper 
sense  extend  further  than  the  immediate  descendants  of 
the  person  named.  It  does  not  mean  grandchildren,  un- 
less there  were  no  children — none  alive  to  answer  that 
description,  when  the  will  was  made. 

The  postponement  of  the  division  is  to  a  class  of  individu- 
als until  a  period  after  testator's  death — every  one  answering 
the  description,  so  as  to  come  within  the  class,  at  the  time 
fixed,  will  come  in  for  a  share.  (Jenkins  vs.  Freyer,  4 
Paige,  53.) 

IV.  Where  there  are  two  or  more,  when  a  legacy  is 
to  be  divided  share  and  share  alike,  and  one  dies,  his 
share  will  lapse.  (1  P.  Wms.,  700.  2  ib.,  489.  2 
Strange,  520.) 

And  where  a  residuary  estate  is  bequeathed  to  several  in 
joint  tenancy,  if  one  or  more  die  in  the  life-time  or  after  the 
decease  of  the  testator,  before  severance  of  the  joint  tenancy, 
the  share  of  the  decedent  will  fall  to  the  others.  (2  Atk. 
220.  3  Vesey,  629—32.  Webster  vs.  Webster,  2  P. 
Wms.  347.) 

When  there  is  a  devise  to  the  children  of  the  testator,  if 
any  die  before  the  division  takes  place,  the  whole  will  go  to 
the  survivors.  (Jackson  ex  Bern.  Stoats  vs.  Stoats,  11  John, 
fi&p.,  337.    6  John.  Sep.,  185.) 

The  18th  clause  must  be  taken  as  it  reads,  and  the  ordi- 
nary sense  is  governed  by  the  punctuation  ;  nor  can  there  be 
any  reasonable  doubt  as  to  the  purpose  of  the  testator  strictly 
to  confine  his  estate  to  his  children  alone,  and  to  shut  out 
strangers  from  having  any  participation  in  it.  He  never 
intended  that  any  part  of  it  should  go  to  Jacob's  creditors  or 
his  right  heirs  or  issue.    Nor  is  it  to  be  presumed  that  he 
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had  any  such  idea,  from  any  fancied  or  forced  construction 
that  could  be  put  upon  it.  And  the  codicil  to  the  will  places 
ibis  beyond  reasonable  doubt 


S.  P.  NAiH,./or  Claimant. 

L  That  Jacob  S.  Arcularins  is  one  of  the  residuary  lega- 
tees by  the  express  terms  of  the  will,  seems  too  clear  for 
argument 

There  is  no  other  way  of  construing  the  will.  The  bequest 
of  the  residuary  estate  is  absolute  to  the  children  of  testator's 
wife,  Phebe,  and  Jacob  S.  is  one  of  those  children.  Any 
alleged  intention  to  exclude  him  as  a  residuary  legatee  is  the 
merest  conjecture,  based  on  other  provisions  of  the  will  not 
in  conflict  with  the  residuary  clause.  Snch  conjecture  should 
never  be  allowed  to  contradict  the  plain  language  of  a  testa- 
mentary disposition. 

H.  The  only  question  about  which  it  would  seem  there 
could  be  any  hesitation,  is  whether  the  residuary  legatees  can 
now  require  a  distribution,  or  whether  they  must  await  the 
decease  of  the  widow ;  and  the  difficulty  here  is  raised  by 
the  punctuation  of  the  residuary  bequest. 

The  plain  meaning  of  the  clause  is,  that  the  residuary 
estate  is  given  to  the  children  of  his  wife  Phebe,  and  that 
the  share  set  apart  for  her  for  life,  is  upon  her  decease  to 
form  a  part  of  such  residuary  estate. 

There  is  no  reason  for  delaying  the  distribution  of  the  rest 
of  the  estate  till  that  period.  In  the  meantime  there  is  no 
disposition  of  it,  by  investment  and  accumulation,  or  other- 
wise, provided  for  by  the  will.  Those  who  choose  to,  or  are  so 
situated  that  they  can,  live  upon  the  estate  in  the  meantime, 
will  receive  all  its  benefits,  and  the  other  legatees  are  left  to 
the  naked  remedy  of  an  account  against  Mrs.  Arcularins, 
after  her  death,  the  other  executor  being  in  no  way  respon- 
sible {Clause  twenty-second)  for  any  default  with  which  he 
is  not  personally  chargeable. 
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The  law  will  not  favor  such  an  interpretation  unless  there 
is  something  stronger  than  a  semi-coloft  to  require  it. 


The  Surrogate. — The  testator  was  twice  married,  and  left 
issue  of  each  marriage.  After  the  bequest  of  his  library  and 
furniture,  he  authorizes,  by  his  will,  the  sale  of  all  his  estate, 
real  and  personal,  and  directs  one-third  of  the  proceeds  to  be 
invested  for  the  benefit  of  his  wife  during  life,  in  lieu  of 
dower.  He  then  gave  to  each  of  his  children  five  thousand 
dollars  a-piece,  and  to  those  who  were  under  age,  two  thou- 
sand dollars  additional  on  attaining  majority.  The  legacies 
to  four  of  the  children  were  absolute ;  six  were  placed  in 
trust  till  the  legatees  reached  the  age  of  thirty  years,  and 
that  given  to  Jacob  S.  Arcularius  was  placed  in  trust  during 
his  life,  and  on  his  decease  made  payable  to  "his  right 
heirs."  He  also  provided  that  in  case  any  of  his  children  by 
his  first  wife  should  depart  this  life  before  his  decease,  with- 
out issue,  that  share  should  survive  to  the  other  issue  of  his 
first  wife ;  and  a  similar  provision  was  made  in  respect  to  the 
decease  of  children  by  the  second  wife. 

It  appears  to  have  been  the  testator's  custom  to  give  each 
of  his  children,  on  coming  of  age,  the  sum  of  two  thousand 
dollars.  In  view  of  that  fact,  it  is  obvious  that  so  far  the 
will  is  exactly  equal,  treating  each  child  exactly  alike  in  res- 
pect to  the  amounts  bequeathed. 

The  residue  of  his  estate  was  disposed  of  in  the  following 
manner :  "  I  give,  devise,  and  bequeath  all  the  rest,  residue, 
and  remainder  of  my  estate  to  my  children  by  my  present 
wife  Phebe,  together  with  the  share  of  my  estate  set  apart 
for  my  said  wife  during  her  natural  life,  upon  her  decease, 
equally  to  be  divided  among  them."  Jacob  S.  Arcularius 
was  one  of  the  testator's  children  by  his  wife  Phebe ;  he 
died  shortly  after  the  testator's  decease;  but  it  is  insisted 
that  it  was  not  intended  he  should  have  any  benefit  under 
this  residuary  clause,  and  I  am  asked  to  construe  the  clause 
so  as  to  exclude  him. 
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The  first  ground  urged  is,  that  the  testator  having  placed 
Jacob's  legacy  in  trust  during  his  life,  he  could  not  have 
intended  to  have  given  him  an  absolute  share  in  the  residue. 
Such  an  argument  is  very  plainly  satisfied  by  referring  to 
the  express  words  of  the  will.  Besides,  it  is  not  an  uncom- 
mon thing  for  a  testator,  after  having  secured  by  trust  a  suf- 
ficient sum  for  the  support  of  a  child  for  life,  to  leave  the 
same  legatee  a  portion  at  his  absolute  disposal.  A  bequest, 
by  way  of  trust  for  life  is  not  at  all  repugnant  to  a  further 
bequest  absolutely.  It  might  lead  to  the  inquiry  in  the  pre- 
sent case,  why  the  gift  of  the  residue  was  not  placed  in  trust 
as  well  as  the  legacy  of  five  thousand  dollars ;  but  the  same 
inquiry  would  be  quite  as  pertinent  in  respect  to  six  other 
legatees,  whose  bequests  are  secured  by  trust  till  the  lega- 
tees attain  the  age  of  thirty  years.  The  answer  to  all  such 
suggestions  is  the  will  itself  and  the  clear  meaning  of  its  lan- 
guage ;  and  where  the  terms  are  not  ambiguous,  resort  can- 
not be  had  to  extrinsic  evidence  to  raise  doubts  as  to  the  tes- 
tator's intention,  in  the  face  of  his  express  testamentary  pro- 
visions. (Wigram  on  JEbtrinsic  Evidence,  pp.  7,  8).  Such 
evidence  may  be  received  to  determine  whether  the  words  of 
the  will,  with  reference  to  the  facts,  admit  of  being  construed 
in  their  primary  sense ;  but  that  being  determined,  and  no 
ambiguity  existing,  the  court  cannot  speculate  about  the  tes- 
tator's intention  in  opposition  to  his  will,  as  written. 

On  the  face  of  the  will  I  see  no  sign  of  ambiguity.  The 
testator  makes  all  his  children  equal,  with  the  exceptions 
already  noticed,  giving  them  five  thousand  dollars  a-piece — 
and  forgiving  them  all  advances — and  then  the  entire  resi- 
due is  given  to  the  children  by  his  second  wife,  including  her 
one-third  on  her  decease.  I  do  not  see  how  it  could  be  pre- 
tended with  any  show  of  reason,  if  the  case  depended  on  the 
will  alone,  to  exclude  Jacob  from  the  gift  of  the  residue. 
But  a  provision  in  the  codicil  is  invoked  in  aid  of  this  effort. 
By  the  third  clause  of  the  codicil,  the  testator  directs  the  five 
thousand  dollars  placed  in  trust  for  Jacob,  to  be  paid  on  his 
decease  to  his  issue ;  but  if  he  die  without  issue,  one  thousand 
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dollars  to  be  paid  to  his  widow,  and  "  the  remaining  four 
thousand  dollars  to  sink  into  the  residuum"  of  his  estate.  It 
is  urged  that  this  clause  shows  the  testator  did  not  intend  to 
give  a  share  in  this  residuum,  to  Jacob,  because  he  here  pro- 
vides for  the  increase  of  that  residuum,  out  of  the  legacy  in 
trust  for  Jacob,  after  his  death  without  issue.  The  idea  is, 
that  a  gift  in  remainder  to  a  life-tenant  of  a  share  in  a  fund 
in  which  he  has  the  life  interest,  involves  an  inconsistency — 
inasmuch  as  it  is  the  gift  of  something  to  be  paid  after  his 
decease.  That  point  was  presented  in  the  case  of  Sweet  vs. 
Chase,  2  ComstocWs  Rep.,  p.  73,  where  the  testator  gave  his 
wife  the  rents  of  certain  real  estate,  and  a  legacy  of  four 
hundred  dollars,  to  be  paid  out  of  the  proceeds  of  the  same 
property  when  sold,  but  authorized  a  sale  of  the  land  only 
qfter  his  wife's  decease.  The  court  saw  no  incongruity 
between  the  provisions,  and  recognized  the  validity  of  a  leg- 
acy to  be  paid  after  the  legatee's  death.  The  utmost  that 
could  reasonably  be  claimed  from  the  clause  of  the  codicil 
now  under  consideration,  is  a  doubt  as  to  the  testator's  inten- 
tion, that  Jacob  should  share  in  the  remainder,  after  his  life 
estate,  in  the  sum  of  five  thousand  dollars ;  and  yet  that  doubt 
would  seem  to  be  removed  by  the  ruling  of  the  Court  of  Ap- 
peals, in  the  case  above  cited.  But  to  hold,  because  of  a 
doubt  as  to  the  right  to  share  in  a  particular  portion  of  the 
residue,  that  the  legatee  is  to  be  excluded  from  other  parts 
of  the  residuary  estate,  notwithstanding  the  gift  is  made  in 
terms  as  explicit  and  unequivocal  as  possible,  would  violate 
some  of  the  best  established  rules  of  construction.  Effect 
should  be  given  to  every  part  of  a  will ;  and  no  portion  is  to 
be  disregarded,  unless  entirely  repugnant  to  another  portion. 
The  intention  is  to  be  gathered  from  the  entire  instrument, 
and  if  the  several  clauses  can  be  harmonized,  none  of  them 
will  be  rejected.  It  often  happens  that  the  effect  of  a  subse- 
quent clause  has  not  carefully  been  considered  with  reference 
to  previous  dispositions.  It  might  have  been  in  the  present 
case,  if  the  testator's  attention  had  been  directed  to  the  ques- 
tion, whether  he  intended  Jacob  to  share  in  the  four  thousand 
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dollars  which  he  provided  should  sink  into  the  residuum,  that 
he  would  have  said  "  no,  let  it  go  to  his  brothers  and  sisters." 
But  there  can  be  no  pretence  that  he  did  not  know  who  his 
children  were,  and  that  by  its  own  terms  the  residuary  clause 
is  just  as  applicable  to  Jacob  as  to  any  other  of  the  decedent's 
children  by  his  second  wife.  And  that  being  the  case,  Jacob 
is  not  to  be  excluded  from  that  clause,  because  of  doubts  and 
speculations  as  to  the  meaning  of  another  clause.  That  which 
is  clear  and  express  must  of  necessity  overrule  the  uncertain 
and  ambiguous.  Were  there  ambiguity,  therefore,  in  the 
codicil,  it  would  not  overturn  a  provision  in  the  will  entirely 
unambiguous.  The  rule  is  precisely  the  converse.  A  cer- 
tain and  definite  gift  is  not  nugatory,  because  of  a  subsequent 
provision  of  uncertain  signification.  It  is  a  settled  principle 
of  construction  not  to  disturb  a  prior  gift  any  further  than  is 
absolutely  necessary  to  give  effect  to  a  posterior  qualifying 
disposition.  (1  Jarman  on  Wills,  161,  165,  414.)  There 
does  not  therefore  seem  to  be  any  reasonable  ground,  in  res- 
pect to  the  will  in  controversy,  for  questioning  the  right  of 
Jacob  to  share  in  the  residuary  estate  of  his  father,  except 
as  to  the  four  thousand  dollars,  part  of  his  legacy  for  life ; 
and  even  as  to  that  sum,  the  decision  of  the  Court  of  Ap- 
peals, in  Sweet  vs.  Chase,  apparently  removes  all  doubt 

It  is  insisted,  however,  that  by  Jacob's  decease  before 
his  mother,  his  interest  in  the  residuary  estate  ceased, 
or  rather  survived  to  the  benefit  of  such  of  the  other  chil- 
dren as  should  survive  the  mother.  The  residuary  clause 
runs  in  this  way:  "I  give,  devise,  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  estate  to  my  children 
by  my  present  wife,  Phoebe."  This,  no  doubt,  gives  a 
present  vested  legacy  in  the  whole  residue.  But  he  con- 
tinues, "together  with  the  share  of  my  estate  set  apart 
for  my  said  wife  during  her  natural  life,  upon  her  decease ; 
equally  to  be  divided  among  them."  The  argument  is,  that 
the  words  "  upon  her  decease"  qualify  the  whole  residuary 
disposition,  so  that  none  of  the  residue  is  given  until  the  de- 
cease of  the  widow ;  she  meanwhile  taking  a  life-estate  by 
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way  of  implication.  I  can  find  no  stronger  reason  upon 
which  to  base  this  violent  conclusion,  than  the  appearance  of 
a  semi-colon  in  the  original  will  after  the  words  "  upon  her 
decease ;"  and  it  is  almost  needless  to  say  that  the  construc- 
tion of  wills  does  not  depend  upon  punctuation.  I  think  the 
words  "upon  her  decease"  do  not  make  the  gift  of  the 
remainder  in  the  one-third  bequeathed  to  the  wife  for  life, 
conditional,  and  much  less  therefore  is  the  gift  of  the  rest  of 
the  residuary  estate  conditional  If  that  proposition  should 
be  entertained  in  all  its  breadth,  it  would  apply  to  the  other 
children,  in  case  of  their  decease  before  the  widow,  as  well 
as  to  Jacob.  But  I  am  of  opinion,  in  the  first  place,  that  the 
words  "  upon  her  decease"  qualify  only  the  gift  of  the  one- 
third  in  which  the  widow  had  a  life-estate ;  and  in  the  second 
place  that  those  words  do  not  establish  a  conditional  legacy ; 
( Van  Wych  vs.  Bloodgood,  1  Bradford*  -%>.,  154) ;  that 
they  only  affect  the  time  of  payment  or  distribution,  not  the 
time  of  vesting ;  and  in  the  third  place,  that  the  term  "  equally 
to  be  divided  among  them"  establishes  a  tenancy  in  common. 
Inasmuch,  therefore,  as  the  gift  of  the  general  residue  is  im- 
mediate, and  it  is  only  the  payment  or  distribution  of  the 
one-third  invested  for  the  widow  for  life  that  is  postponed 
till  her  decease,  the  children  by  the  second  wife,  including 
Jacob,  as  represented  by  his  administrator,  are  entitled  to  an 
account  and  distribution. 

I  have  not  alluded  to  the  facts  stated  in  respect  to  Jacob's 
insolvency,  and  habits,  because  I  do  not  think  the  case 
admits  of  that  class  of  extrinsic  evidence.  It  is  obvious, 
however,  that  those  circumstances  would  rather  have  led  to 
placing  Jacob's  share  of  the  residue  under  the  same  trusts  as 
the  legacy  of  five  thousand  dollars,  than  to  excluding  him 
entirely  from  the  share.  But  the  testator  did  not  do  that,  and 
I  cannot  do  it  for  him.  There  seems  to  be  no  indication  of 
an  intention  to  place  Jacob  on  a  footing  with  the  children 
of  the  first  wife.  On  the  contrary,  the  twenty-first  clause 
proves  most  distinctly  that  he  intended  to  keep  all  the  chil- 
dren by  the  first  wife  in  a  separate  class  from  those  by  the 
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second  wife.  Nor  is  there  any  ground  for  limiting  the  sense 
of  the  word  "  children"  in  the  residuary  clause  to  that  of 
"minors."  The  twentieth  clause  shows  the  testator  very 
well  knew  the  difference  between  "  children9'  and  "  infant 
legatees;"  and  the  twenty-first  clause,  in  providing  for  survi- 
vorship between  the  children  of  his  first  wife,  among  them- 
selves, and  the  "  children"  of  his  second  wife,  among  them- 
selves, totally  forbids  the  idea,  that  by  "  children"  he 
intended  minors  only;  for  the  children  by  the  first  wife  were 
4^11  of  age.  Perceiving,  therefore,  no  reason  for  varying  the 
natural  reading  and  interpretation  of  the  residuary  clause,  I 
must  order  an  account  and  distribution.  The  distribution 
will  be  made  without  regard  to  the  advances  made  to  Jacob 
— the  testator  expressly  declaring  in  the  second  clause  of  the 
codicil,  that  it  was  his  will  to  "  forgive"  him  his  debt  on  his 
acceptance  of  the  legacy  of  five  thousand  dollars,  contained 
in  the  thirteenth  clause  of  the  will ;  and  under  the  circum- 
stances, the  law  will  presume  his  acceptance.  His  death 
before  the  time  the  legacy  was  payable ;  the  legacy  being 
favorable ;  the  absence  of  any  proof  of  a  refusal ;  the  pay- 
ment by  the  executors  of  one  thousand  dollars  to  his  widow, 
and  the  present  demand  made  by  the  administrator,  are  suffi- 
cient grounds  for  concluding  a  legal  acceptance. 
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YAUOHAM  VS.  BUSFOKD. 


Vaughan  vs.  Buhfobd. 

In  the  matter  of  proving  the  last  will  and  testament  of 
John  Bubford,  deceased. 

Tub  decedent  being  HI  was  aeked  by  L.  what  he  intended  to  do  with  hie  money, 
and  replied  he  would  leave  a  certain  sum  to  hie  aiiter.  L.  withdrew  from 
the  room,  wrote  a  short  will,  signed  the  decedent's  name,  and  together  with 
C,  signed  the  paper  as  witness,  returned  and  read  it  aloud  to  the  decedent} 
who  thereupon  signed  his  name.  The  whole  paper  was  read,  inclusive  of 
the  names  of  the  attesting  witnesses,  and  both  the  reading  and  the  signature 
by  the  decedent  were  in  the  presence  of  the  witnesses — Held,  that  the  instru- 
ment was  validly  executed  as  a  last  will  and  testament. 

The  witnesses  may  be  said  to  have  signed  at  the  decedent's  request,  when  their 
names  having  been  read  over  to  him  and  seen  by  him,  he  signed  the  docu- 
ment. The  reading  aloud  followed  by  the  act  of  signature,  constituted  a 
testamentary  declaration. 

The  particular  order  of  the  several  requisites  to  the  valid  execution  of  a  testament 
is  not  at  all  material,  provided  they  be  done  at  the  same  time  and  as  part  of 
the  same  transaction.  What  is  the  same  time  and  the  same  transaction  is 
the  subject  of  judicial  determination,  in  each  particular  case,  depending  upon 
the  facts,  and  incapable  of  being  governed  by  any  general  rule. 

Whether  a  paper  is  testamentary  or  not  depends  upon  its  provisions — if  they  are 
testamentary  in  their  character  and  look  to  dispositions  contingent  on  death, 
they  determine  the  nature  of  the  act  to  be  testamentary.  Where  the  paper 
44  bequeaths"  after  the  testator's  "death,"  the  words  employed  evince  very 
clearly  the  animus  leslandi. 

John  M.  Stearns,  for  Legatee. 

P.  B.  Sweeney,  Public  Administrator  in  Person. 


Wbssell  S.  Smith,  for  Contestants. 

Alfred  Vaughan  was  appointed  administrator,  as  in  case 
of  intestacy,  before  it  was  known  that  any  paper  in  the  na- 
ture of  a  will  was  in  existence,  and  he  now  appears  as  such 
administrator  to  claim  the  property  of  the  deceased,  and, 
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with  his  wife  Mary,  the  only  next  of  kin  in  this  country!  to 
oppose  the  probate  of  said  paper  as  a  will. 

There  is  no  dispute  as  to  the  facts ;  they  are,  no  doubt, 
stated  correctly  by  the  witnesses,  and  from  these  facts  we 
contend. 

L  The  paper  produced  is  not  the  will  of  John  Burford. 
It  was  not  intended  by  him  as  a  will,  nor  was  it  executed  by 
him  as  such.  Lewis  wrote  the  paper,  he  says,  as  a  note  or 
memorandum  of  a  conversation  just  had  with  the  deceased, 
and  to  avoid  an  apprehended  difficulty.  It  was  done  without 
the  request  of  Burford,  and  it  clearly  appears  that  Lewis  had 
no  idea  that  he  was  drawing  a  will,  nor  did  Burford,  when 
he  signed  it,  suppose  he  was  executing  a  will :  on  the  contrary, 
the  object  of  Lewis  in  drawing  the  paper,  is  fully  explained 
by  him — he  asked  the  sick  man  what  he  was  going  to  do 
with  his  money ;  he  answered  he  would  leave  $230  to  Sarah; 
this  was  all  that  passed.  "  I  then  went  into  an  adjoining 
roomy  and  took  a  note  of  what  he  told  me"  There  is  surely 
nothing  in  all  this,  to  show  that  Burford  supposed  he  was 
executing  a  will. 

II.  The  paper  was  not  executed  with  the  formalities  re- 
quired.   2  R.  S.  Zd  Ed.  124  (63)  §  32,  and  Cases. 

1.  It  was  not  declared  by  John  Burford  to  be  his  last  will 
and  testament  as  required. 

All  the  provisions  of  the  statute,  in  relation  to  the  execu- 
tion of  wills  must  be  strictly  complied  with ;  but,  though  it 
need  not  be  literal,  it  must  be  substantial ;  thus  there  must 
be  a  communication  from  the  testator  to  the  witnesses,  indi- 
cating his  intention  to  give  effect  to  the  instrument  as  his 
will. 

Remsen  v.  Brinckerhoffy  26  Wen.  326.  And  this  declara- 
tion must  be  distinct  and  unequivocal  from  the  testator,  that 
he  understands  the  instrument  to  be  his  willy  that  he  executes 
it  as  suchy  and  requests  the  witnesses  to  attest  it. 

Rutherford  v.  Rutherfordy  1  Den.  33.  The  witnesses  must 
be  informed  at  the  time,  and  by  the  testator,  or  in  his  pre- 
sence, and  with  his  assent,  and*have  a  knowledge  of  all  the 
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facta  necessary  to  a  doe  execution  and  publication  of  the  will 
they  are  called  on  to  attest.  The  testator  must,  in  some 
manner,  communicate  to  the  attesting  witnesses,  at  the  time 
they  are  called  on  to  sign,  the  information  that  the  instrument 
then  present  is  of  a  testamentary  character,  and  that  he  then 
recognizee  it  as  his  will,  and  intends  to  give  it  effect  as  such; 
there  must  be  some  assertion  or  some  clear  assent,  in  words  or 
signs,  and  the  declaration  must  be  unequivocal*  The  wit- 
nesses must  not  only  know  the  fact,  that  the  instrument  they 
attest  is  a  will,  but  they  must  know  it  from  the  testator,  that 
he  understands  it,  and  intends  to  give  it  effect  as  his  will,  and 
this  too  at  the  time  of  execution,  Lewis  v.  Lewis,  1  Kernan, 
220,  5,  6,  7. 

Now  in  this  case,  there  was  nothing  of  the  kind ;  there  was 
nothing  said  or  done  by  Burford,  at  the  time  he  signed  the 
paper,  from  which  the  witnesses  could  infer  that  he  under- 
stood it  as  a  will,  intended  to  execute  it  as  such,  or  that  the 
witnesses  attested  it  as  a  will. 

As  to  the  conversation  with  Lewis.  It  was  previous  to  the 
signing  of  the  paper,  and  what  Burford  said  then,  was  in 
reply  to  a  question  asked  him,  and  had  no  reference  to  a  will. 
He  was  at  the  time  very  sick  with  the  cholera,  and  about 
going  to  the  hospital ;  his  friend  Lewis  visited  him  at  his 
request ;  who,  knowing  he  had  some  money,  and  wishing  to 
ascertain  where  it  was,  that  it  might  be  applied  to  his  use, 
if  needed,  during  his  sickness,  asked  him  "  what  he  was  going 
to  do  with  his  money ;"  he  said  "  he  would  leave  $230  to 
Sarah;"  this  was  all  the  conversation ;  and  the  most  that  can 
be  said  of  it  is,  that  it  was  a  mere  expression  of  intention,  and 
certainly  had  no  reference  to  making  a  will  at  that  time ;  he 
expressed  no  wish  to  have  a  will  drawn,  and  what  the  witness 
did  was  of  his  own  volition ;  he  wrote  the  paper,  according 
to  his  own  story,  without  any  idea  he  was  writing  a  will,  and 
simply  as  a  note  or  memorandum  of  the  conversation,  and 
he  requested  the  other  witness  to  sign  it,  not  as  a  will,  but 
because  he  wanted  some  one  else  to  know  the  facts ;  for  he  was 
fearful  there  might  be  some  difficulty  in  getting  the  money 
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out  of  the  bank,  in  case  Burford  needed  it  while  in  the 
hospital. 

Bat  it  will  be  said,  that  this  paper  was  read  over  to  Bnrford 
in  the  presence  and  hearing  of  the  witnesses,  and  that  he  signed 
his  name  to  it  without  dissent ;  that,  the  paper  containing 
testamentary  words,  this  was  a  sufficient  declaration.  Now, 
we  snbmit  that  this  does  not  amount  to  such  a  declaration  as 
the  statute  requires.  The  words  are,  "  I  do  bequeath,"  these 
are  not  sufficient  of  themselves ;  there  was  nothing  either  said 
or  done  by  Burford,  nor  any  word  or  sign  used,  by  which 
the  witnesses  could  or  did  understand  from  him  that  the 
instrument  to  which  he  affixed  his  name  was  his  will,  or  that 
he  intended  to  execute  it  as  such.— Same  Cases. 

And  the  witnesses  both  say,  there  was  nothing  said  or  done 
by  Burford  (except  reading  the  paper  and  signing)  which 
indicated  what  the  paper  was,  and  they  were  not  aware  at 
the  time,  they  were  witnessing  a  will. 

III.  There  was  no  request,  either  express  or  implied,  by 
John  Burford  to  the  witnesses,  that  they  should  attest  the 
will  as  witnesses. 

It  is  equally  important  to  the  due  execution  of  a  will,  that 
this  provision  of  the  statute  be  substantially  complied  with. — 
Same  Cases. 

Here  the  persons  signed  their  names  before  Burford  saw 
the  paper,  or  even  knew  it  was  written ;  they  signed  their 
names  without  any  idea  they  were  attesting  a  will,  and  there 
was  no  communication  by  Burford  to  them,  from  which  it 
can  be  inferred  that  he  recognized  their  signatures  as  the 
attestation  of  his  will,  or  assented  to  it,  and  therefore  no  re- 
quest can  be  inferred. 

IV.  But  if  the  Surrogate  should  decide  to  give  this  paper 
effect  as  a  will,  then  we  insist  that  this  contestant  Alfred 
Vaughan  should  be  appointed  administrator,  with  the  will 
annexed.    Because, 

1.  He  is  the  administrator,  duly  appointed,  and  as  such 
entitled  to  the  property  not  bequeathed  in  the  so-called 
will 
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2.  His  wife  is  the  nearest  of  kin  in  this  country,  and  as 
such,  her  husband  is  entitled  to  administration  in  her  right 
2  R  8.  75,  §  33  (32.) 

V.  And  we  ask  therefore  that  it  be  decreed : 

1.  That  the  paper  produced  was  not  properly  executed  as 
a  will,  and  that  John  Bnrford  died  intestate. 

2.  If  the  paper  is  declared  to  bo  a  will,  and  properly  exe- 
cuted, then  that  administration,  with  the  will  annexed,  be 
granted  to  Alfred  Yaughan,  in  right  of  his  wife,  as  next  of 
kin. 

3.  That  the  Public  Administrator  be  ordered  to  deliver  the 
property  in  his  hands,  to  him  as  such  administrator. 

VL  These  contestants  are,  at  all  events,  entitled  to  their 
costs  and  expenses  out  of  the  estate. 


The  Surrogate.    The  instrument  propounded  for  proof  in 
this  case,  is  in  the  following  words : 

New  York,  September  15£A,  1854. 
John  Burford  has  230  dollars  in  the  Manhattan  Savings 
Bank,  Broadway.    I  do  bequeath  230  dollars  to  Sarah  Bur- 
ford  at  my  death. 

John  Burford. 
Witnesses.    Thomas  Lewis. 

Catherine  Shelley. 
John  Burford  has  24  dollars  in  the  Emigrants'  Industrial 
Savings  Bank,  Chambers  street,  New  York. 

John  Burford. 
"Witnesses.    Thomas  Lewis. 

Catherine  Shelley. 
This  instrument,  it  appears,  was  executed  under  the  fol- 
lowing circumstances.  Burford  was  sick  with  the  cholera, 
and  sent  for  Mr.  Lewis.  On  his  arrival,  Mr.  Lewis,  in  the 
presence  of  Catherine  Shelley,  asked  the  decedent  "  what  ho 
was  going  to  do  with  his  money  ?"  He  said  "  he  would  leave 
two  hundred  and  thirty  dollars  to  Sarah  Burford,  his  sister/' 
Mr.  Lewis  repaired  to  an  adjoining  room,  and  drew  up  the 
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paper  in  question,  read  it  to  Catherine  Shelley,  and  when 
they  both  had  signed  it  as  witnesses,  took  it  back  into  the 
decedent's  room  and  read  the  paper  aloud  to  him.  Mr.  Lewis 
says :  "  I  read  the  paper  to  him.  I  told  him  1  had  signed  his 
name,  and  he  said  he  could  write  his  own  name.  The  name, 
as  I  had  written  it,  was  erased,  and  he  wrote  his  own  name 
himself."  .  .  .  "When  I  read  it  over  to  him,  I  read  the 
names  of  the  witnesses  signed  to  it." "  He  had  ex- 
pressed more  than  once  to  me  that  he  should  leave  his  pro- 
perty to  Sarah  Burford." 

It  thus  appears  that  the  instrument  conforms  to  the 
intention  of  the  decedent,  as  previously  expressed,  and 
as  stated  at  the  time  in  the  presence  of  the  witnesses,  that 
it  was  read  aloud  to  him  in  the  presence  of  the  witnesses 
and  signed  by  him  in  their  presence.  The  names  of  the 
witnesses  were  read  in  connection  with  the  other  portion  of 
the  paper,  and  he  must  have  seen  them  when  he  signed 
it.  These  circumstances  seem  to  me  to  satisfy  the  statute 
in  spirit  and  substance.  The  witnesses  may  be  said  to  have 
signed  at  the  decedent's  request,  when  their  names  having 
been  read  over  to  him  and  seen  by  him,  he  set  his  own 
signature  to  the  document.  The  reading  aloud  before  he 
signed,  followed  by  the  act  of  signature,  constituted  a  testa- 
mentary declaration.  It  was  openly  declai-ed  what  the  con- 
tents were,  and  it  is  impossible  to  read  the  paper  without 
observing  its  testamentary  character.  The  entire  transaction 
was  public  and  open  from  beginning  to  end,  every  person 
present  knew  what  was  going  on,  and  that  all  present  were 
likewise  cognizant.  This  satisfies  the  law,  which  looks  to 
substance  and  not  to  form.  Mere  form,  indeed,  is  not  nearly 
so  satisfactory,  for  it  gives  us  only  a  technical  proof  that  the 
testator  declared  the  instrument  to  be  his  will,  and  requested 
the  witnesses  to  attest  it ;  whereas  we  have  in  the  evidence 
before  us,  the  most  unequivocal  testimony  that  the  attestation 
was  with  his  consent  and  full  approbation,  and  that  the  nature 
of  the  transaction  was  well  understood  by  every  body  present. 
The  intention  of  the  decedent  was  most  clear ;  that  he  desired 
to  carry  it  out,  was  manifested  by  the  act  of  signing  after  the 
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reading  of  the  paper,  by  which  act  he  ratified  and  confirmed 
all  that  had  been  done,  making,  as  it  were,  the  acts  of  others, 
so  f ar  as  his  request  was  necessary,  receive  an  ex  post  facto 
confirmation.  The  particular  order  of  the  several  requisites 
to  the  valid  execution  of  a  testament  is  not  at  all  material, 
provided  they  are  done  at  the  same  time,  that  is,  as  part  of 
the  same  transaction.  What  is  the  same  time  and  the  same 
transaction,  is  the  subject  of  judicial  determination  in  each 
particular  case,  depending  upon  the  facts,  and  incapable  of 
being  governed  by  any  general  rule.  In  the  present  case, 
there  was  no  time  intervening  between  any  of  the  ceremo- 
nies ;  the  act  was  entire  and  one ;  the  parts  were  strictly  con- 
secutive ;  their  order,  which  came  first  and  which  came  last, 
is  entirely  unimportant.  There  being  no  deficiency  in  the 
proof,  the  will  must  be  admitted  to  probate,  unless  there  be 
something  in  the  objection  that  the  deceased  did  not  design 
the  instrument  to  be  his  will.  Whether  a  paper  is  a  will  or 
not  depends  upon  its  provisions ;  if  they  are  testamentary  in 
their  character,  and  look  to  dispositions  contingent  on  death, 
they  determine  the  nature  of  the  act  to  be  testamentary. 
The  writing  now  before  me,  in  terms  "  bequeaths"  money 
after  the  testator's  "  death."  No  words  could  be  employed 
evincing  more  definitely  the  cmirrma  testandi.  It  is  impossi- 
ble to  hear  them  read,  without  knowing  they  signify  a  testa- 
mentary act  The  paper  drawn  by  the  witness  Lewis,  was  not 
a  mere  note  or  memorandum  of  a  conversation,  but  was  de- 
scriptive of  a  present  act.  The  testator  says,  "  I  bequeath," 
and  signs  the  document.  Had  he  declared  it  formally  to  be 
his  last  will  and  testament,  the  technical  proof  would  have 
been  more  perfect,  but  the  interpretation  of  the  instrument 
would  not  have  been  aided.  That  depends  on  the  writing, 
and  if  a  bequest  after  death  is  not  of  the  very  essence  of  a 
will,  and  does  not  determine  a  writing  to  be  a  will,  it  is  diffi- 
cult to  say  what  does.  I  think,  upon  the  whole,  the  propo- 
nents have  established  their  case,  and  there  must  be  sentence 
of  due  proof.  No  executor  being  named,  administration  with 
the  will  annexed  may  pass  to  the  next  of  kin,  if  it  be  not 
claimed  by  the  legatee,  after  citation. 
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Bubb  vs.  Bhrbwood. 
In  the  matter  of  the  estate  cf  Sksllk  Bennett,  deceased. 

A  question  as  to  the  distribution  of  the  personal  estate  of  a  married  woman, 
arising  between  her  administrator  and  the  administrator  of  her  deceased  hus- 
band, determined  by  the  law  ot  Connecticut,  where  the  parties  were  married 
and  were  domiciled  at  the  time  of  their  death. 

By  the  law  of  Connecticut,  the  personal  estate  of  a  married  woman  dying  intes- 
tate, is  distributed  among  her  next  of  kin,  and  does  not  pass  to  her  husband. 

At  common  law,  chose*  in  action  and  stocks  of  the  wife,  whether  acquired  before 
or  after  coverture,  survive  to  the  wife,  unless  reduced  into  possession  by  the 
husband  in  his  life-time.  By  the  law  of  Connecticut,  personal  property  ac- 
cruing to  the  wife  during  coverture,  including  chose*  in  action,  vests  imme- 
diately and  absolutely  in  the  husband,  and  if  he  dies  without  reducing  the 
same  into  possession,  his  administrator  is  entitled. 

A  receipt  of  dividends  on  stock  standing  in  the  name  of  the  wife,  only  reduces 
the  dividends  into  possession,  and  not  the  stock. 

Ibe  legal  title  to  the  assets  of  a  testator  is  in  his  executor  until  distribution,  and 
the  title  of  stock  transferred  to  a  married  woman  after  coverture,  in  satisfac- 
tion of  a  general  legacy  vested  before  coverture,  accrues  after  coverture. 
The  time  of  the  transfer  is  the  time  the  title  accrues,  although  the  consideration 
of  the  transfer  was  previously  vested. 

The  transfer  of  stock  is  governed  by  the  lex  loci  as  to  the  forms  of  the  transfer, 
but  not  as  to  the  rights  of  parties  or  as  to  the  legal  effect  of  a  transfer  when 
correctly  made. 

Where  a  married  woman,  domiciled  in  Connecticut,  having  before  marriage  a 
vested  right  in  the  residuary  estate  of  her  deceased  grandfather,  after  cover- 
ture received,  in  satisfaction  of  such  portion,  a  transfer  of  bank  stock  in  the 
city  of  New  York,  and  her  husband  drew  the  dividends,  but  never  reduced 
the  stock  into  possession,  nor  administered  on  her  estate,  though  he  survived 
her — HcU,  that  by  the  law  of  their  domicil,  the  property  vested  in  the  hus- 
band at  the  time  of  the  transfer,  and  that  his  administrator  was  entitled  to 
the  proceeds  for  distribution  among  his  next  of  kin. 

Charles  Hiwliy,  for  petitioner. 

L  The  administrator  of  the  wife  of  John  B.  Bennett  is 
entitled  to  the  proceeds  of  certain  shares  of  stock  in  the  Union 
Bank,  in  the  city  of  New  York,  belonging  to  Daniel  Nash, 
her  grandfather.    This  stock  was  a  part  of  the  residue  of  his 
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estate,  to  which  his  grandchildren  were  entitled  on  the  de- 
cease of  his  widow. 

II.  The  case  is  to  be  determined  by  the  law  of  Connecti- 
cut, where  the  parties  were  domiciled.  The  property  accrued 
before  Mrs.  Bennett's  marriage,  though  it  was  transferred  to 
her  after  coverture.    Stan/ 8  Confi.  of  Laws,  note  to  §  388. 

HI.  At  Common  Law,  on  the  dissolution  of  coverture,  the 
property  goes  to  the  next  of  kin  of  the  wife,  whether  she 
survive  her  husband  or  not.  There  are  no  statutory  pro- 
visions in  the  State  of  Connecticut,  changing  this  rule,  and 
giving  the  husband  the  wife's  personalty.  2  Bl.  Com.  438- 
439 ;  Co.  LitL,  351, I. ;  6  Barn.  cfe.  C,  253 ;  Toller,  Ed.,  224 ; 
Swifts  Digest,  p.  27;  BeevJs  Domestic  Relations,  pp.  12, 
16, 17. 

IY.  There  was  no  reduction  of  the  property  into  possession 
by  Mr.  Bennett.  The  law  never  effects  a  reduction  into 
possession.  There  must  be  some  act  done  with  an  intention 
to  reduce  into  possession.  Mr.  Bennett  never  changed  the 
legal  title  of  the  stock.  Putting  the  property  into  his  wife's 
name  was  not  a  reduction  into  possession.  Wildmcm  vs. 
Wildman,  9  Vesey,  175 ;  20  Pick.,  524 ;  1  MaddocWs  Ch.9  384 ; 
Wms.  on  Ems.,  557 ;  2  Spence's  Eq.,  478-9. 

Y.  The  receipt  of  the  dividends  was  not  a  reduction  of  the 
stock  into  possession.  5  Johns,  C  JR.,  196 ;  Hunter  vs.  HaUr 
lett,  1  Edwards,  C.  B.,  388 ;  Stanwood  vs.  Stanwood,  17  Mass. 
B.,  57  ]1  Rhode  L  B.,  11. 

YI.  The  property  having  accrued  to  the  wife,  while  she 
was  a  feme  sole,  and  never  having  been  reduced  into  pos- 
session by  the  husband  during  his  life-time,  the  case  does  not 
come  within  the  principle  of  any  of  the  decisions  in  the  State 
of  Connecticut,  declaring  that  personal  property  accruing  to 
the  wife  during  coverture,  rests  absolutely  in  the  husband 
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Josiah  M.  Carter,  for  the  administrator  of  John  B.  Bennett. 

L  Stocks  have  a  local  situs,  and  the  title  to  the  stock  in 
question,  in  this  case,  is  regulated  by  the  law  of  the  State  of 
New  York.  Story's  Confi.  Laws,  §§  315,  816 ;  2  Kent's  Com. 
430 ;  note  d.  By  the  law  of  New  York,  the  husband  takes 
the  wife's  personalty,  if  he  survive  her,  whether  reduced 
into  possession  during  her  life-time  or  not. 

IL  If  the  question  is  to  be  determined  by  the  laws  of  Con- 
necticut, then  by  that  rule,  a  transfer  of  bank  stock  to  the 
wife  during  coverture  vests  the  title  ipso  facto  in  the  husband. 
Cfristoold  vs.  Penniman,  2  Conn,  R.,  564;  2  Conn.,  143; 
Morgan  vs.  Thames  Bank,  14  Conn.  R.,  99 ;  Ecc.  Soc.  vs. 
Mather,  15  Conn.  JR.,  588 ;  Hoyt  vs.  Seeley,  18  Conn.,  p.  357; 
19  Conn.  R.,  171 ;  Revised  Statutes,  Conn.,  1849,  p.  178, 
§171. 


The  Surrogate.  The  intestate  was  married  to  John  B. 
Bennett,  Nov.  13, 1825.  At  the  time  of  her  marriage,  she 
was  interested  in  the  residuary  estate  of  her  grandfather, 
Daniel  Nash,  who  had  died  shortly  before,  leaving  a  will. 
Certain  property  was  reserved  by  the  executors  to  pay  an 
annuity  bequeathed  to  the  testator's  widow,  and  after  her 
decease  in  September  1827,  distribution  being  made,  eight 
shares  of  stock  in  the  Union  Bank,  in  the  city  of  New  York, 
were  set  apart  and  allotted  to  the  intestate,  Sarah  Bennett, 
as  her  share  of  that  portion  of  the  residuary  estate  of  her 
grandfather.    The  stock  was  transferred  to  her  name  in  May, 

1836,  and  her  husband  drew  the  dividends  on  it  from  that 
time  until  November,  1848,  although  she  died  in  February, 

1837.  John  B.  Bennett  died  in  September,  1852,  never  hav- 
ing administered  on  the  estate  of  his  wife,  and  a  question 
now  arises  between  his  administrator  and  her  administrator, 
whether  the  stock  belongs  to  his  estate  or  to  her  estate.  On 
the  facts  as  detailed,  our  law  would  give  the  property  to  the 
administrator  of  the  husband,  but  all  the  parties  being  domi- 
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ciled  in  Connecticut,  it  is  urged  that  the  laws  of  that  State 
control  the  case.  That  being  the  place  where  the  contract  of 
marriage  was  made  and  where  it  was  dissolved  by  death,  as 
well  as  the  place  of  domicil,  there  appears  to  be  no  objection 
to  the  proposition.  By  the  Connecticut  Statute  of  Distribu- 
tions, and  the  decisions  under  it,  the  case  of  a  married  woman, 
dying  intestate,  stands  on  the  same  footing  as  that  of  other  in- 
testates, her  kindred  succeeding  to  her  personalty,  and  the 
husband  having  no  interest,  the  provision  of  the  statute  29, 
Car.  11,  c.  3,  that  the  Statute  of  Distributions  shall  not  pre- 
judice the  title  of  the  husband,  not  having  been  enacted  in 
Connecticut.  The  right  of  Mrs.  Bennett  to  a  share  of  the 
estate  of  her  grandfather,  accrued  before  coverture,  but  the 
legal  title  to  the  assets  was  in  the  executor  until  distribution 
was  made.  Though  the  meritorious  cause  of  the  transfer 
existed  before  her  marriage,  yet  the  transfer  was  in  fact 
made  after ;  and  though  previous  to  the  transfer,  she  bad  a 
general  interest  in  the  testator's  residuary  estate,  she  had  no 
title  to  these  particular  shares  of  stock,  until  they  were  actu- 
ally transferred  to  her,  in  satisfaction  of  her  interest  in  the 
residue. 

The  husband,  during  his  life-time,  performed  no  act 
constituting  a  reduction  of  the  stock  into  possession.  His 
receipt  of  the  dividends  only  reduced  the  dividends  into 
possession,  and  not  the  stock.  The  only  question,  therefore, 
that  I  see  requiring  determination,  is,  whether  it  was  neces- 
sary to  reduce  the  stock  into  possession  in  order  to  make  it 
the  property  of  the  husband.  Though  there  have  been  con- 
flicting decisions  on  this  subject  at  Common  Law,  the  English 
rule  seems  now  to  be  well  established,  that  choses  in  action, 
and  stocks  of  the  wife,  whether  acquired  before  or  after 
coverture,  survive  to  the  wife  unless  reduced  into  possession 
by  the  husband  in  his  life-time.  {Lawrence  vs.  Beverleighy  2 
Keb.,  841 ;  Garforth  vs.  Bradley,  2  Vesey  Senr.,  676 ;  Rich- 
ards vs.  Richards,  2  B.  cfe  Add,  452 ;  PhUliskirk  vs.  Pluck- 
well,  2  M.  &  &,  395 ;  Nash  vs.  Nash,  2  Madd.,  133  ;  Gaters 
vs.  Maddey,  6  Meet  ds  W.,  423 ;  Sherrington  vs.  Yate- 
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Mees  A  W.  855 ;  Hart  vs.  Stephens,  6  Q.  B.  937 ;  Scarpellini 
vs.  Atcheson,  7  Q.  B.,  864.  Scawen  vs.  Blunt,  7  Vesey,  294.) 
But  the  case  before  me  is  to  be  decided  according  to  the  law 
of  the  State  of  Connecticut,  and  the  decisions  of  her  tribunals 
must  be  received  as  authority  to  show  what  the  law  there 
is.  In  Orisvnld  vs.  Pennimcm,  2  Conn.  564,  it  was  decided 
that  a  share  of  personal  estate  accruing  to  a  married  woman 
by  the  intestacy  of  her  father,  during  coverture,  belonged  to 
the  husband,  though  he  died  before  her,  and  before  dis- 
tribution. In  Cornwett  vs.  Hoyt,  7  Conn.  JR.,  420,  it  was  said 
that  "  a  note  to  a  wife  is  payable  to  the  husband,  and  can  be 
sued  by  him  or  his  representatives."  In  Beach  vs.  Norton, 
8  Conn.  JR.,  71,  it  was  held  that  the  husband,  after  his  wife's 
death,  might  recover  in  his  own  name,  a  promissory  note 
made  to  her  during  coverture.  In  Whittlesey  vs.  McMahon, 
10  Conn.,  137,  the  wife  inherited  lands  after  marriage,  sold 
them,  and  took  notes  in  her  own  name,  which  were  disposed 
of  by  her  husband  after  her  decease.  The  Court  held,  that 
the  notes  were  his  property,  "  from  the  time  they  were  given ; 
he  might  have  sued  upon  and  recovered  them  in  his  own 
name,  either  during  the  life  of  the  wife,  or  after  her  decease." 
In  Morgan  vs.  The  Thames  Bank,  14  Conn.,  99,  the  wife, 
during  coverture,  received  a  transfer  of  stock  in  her  name  to 
satisfy  a  legacy  accruing  after  marriage.  It  was  decided 
that  the  title,  on  the  transfer,  vested  the  stock  immediately 
in  the  husband,  the  Court  saying,  "  no  rule  is  better  estab- 
lished, than  that  personal  property,  accruing  to  the  wife 
during  coverture,  including  choses  in  action,  vests  immedi- 
ately in  her  husband,  on  the  principle  that  husband  and  wife 
are  one  in  law,  and  her  existence,  in  legal  consideration,  is 
merged  in  his."  Baldwin  vs.  Carter,  17  Corm.,  208,  shows 
that  the  husband  does  not  take  as  administrator  or  as  "  heir," 
l>ut  in  virtue  of  his  marital  right.  In  The  Fourth  Ecclesias- 
tical Society  in  Middletown  vs.  Mather,  15  Conn.,  587,  the 
wife  having  lands  before  marriage,  sold  them  during  cover- 
ture, and  took  a  promissory  note  in  her  own  name ;  and  it 
was  held  that  the  note,  when  made,  became  the  property 
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of  the  husband,  although  he  had  not  taken  it  into  posses- 
sion before  the  wife's  decease.  The  Court  observed  "it  is 
quite  unnecessary  for  us  now  to  examine  the  state  of  the 
Common  Law,  regarding  the  right  of  the  husband  to  choses 
in  action,  accruing  to  the  wife  during  coverture,  and  whether 
the  husband  may  sue  alone,  or  must,  or  may  join  his  wife  aa 
plaintiff  in  an  action  to  recover  thern,  because  our  Courts, 
by  a  uniform  course  of  decisions,  founded,  as  they  believe, 
upon  the  principles  of  Common  Law,  have  holden  that  such 
a  chose  in  action  vests  absolutely  in  the  husband,  and  such 
is  the  settled  law  of  this  State"  (See  1  Swiff 8  Dig.,  93 ; 
Beeves  Domestic  Relations,  60 ;  Fitch  vs.  Ayer,  2  Conn.,  143; 
Winton  vs.  Barnum,  19  Conn.,  171.) 

This  then  is  the  law  of  Connecticut,  and  it  is  useless  to 
refer  to  decisions  in  the  English  Courts  or  elsewhere,  in 
conflict  with  it.  Nothing  remains  but  to  apply  the  law  as 
we  find  it,  to  the  case  in  hand.  It  seems  to  have  been  ad- 
mitted, in  Oriswold  vs.  Penniman,  that  as  to  property  be- 
longing to  the  wife  before  marriage,  being  choses  in  action, 
if  the  husband  does  not  reduce  them  into  possession  during 
coverture,  "  they  survive  to  the  wife,  if  she  outlives  him,  or 
to  her  administrator,  if  she  does  not."  The  only  question 
remaining  open,  therefore,  is,  whether  the  eight  shares  of 
Union  Bank  Stock,  in  controversy,  accrued  to  the  wife 
during  coverture.  If  they  did,  they  immediately  became 
the  property  of  the  husband ;  if  they  did  not,  they  remained 
her  property,  and  passed  on  her  decease  to  her  administra- 
tor, the  husband  not  having  reducd  them  into  actual  posses- 
sion before  his  death.  I  think  the  date  of  the  transfer  of 
the  stock  settles  this  point.  Mrs.  Bennett's  interest  in  her 
grandfather's  estate  accrued  before  coverture,  and  if  that  had 
remained  open  and  unsettled  till  after  her  decease,  it  would 
have  passed  to  her  administrator.  But  that  undivided  share 
or  interest  was  terminated  after  her  marriage,  by  a  partition, 
division,  or  distribution.  It  was  extinguished  and  satisfied 
by  her  portion  being  allotted  to  her  in  severalty.  Having 
ceased  to  exist,  that  undivided  interest  is  not  now  the  subject 
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of  controversy.  She  took,  in  satisfaction,  or  in  lieu  of  her 
undivided  interest  in  the  whole  estate,  an  absolute  right  in 
the  entirety  of  a  portion.  Again,  although  previous  to  the 
transfer  she  had  an  interest  in  her  grandfather's  estate,  yet 
the  actual  legal  title  and  possession  were  in  the  executors, 
and  consequently  her  legal  title  to  the  particular  stock  in 
question  accrued  by  the  transfer,  and  at  the  instant  of  the 
transfer,  although  the  consideration  accrued  previous  to 
coverture.  In  this  respect  the  case  is  analogous  to  that  pre- 
sented in  the  Ecclesiastical  Society  vs.  Mather,  where  the  wife 
having  lands  before  coverture,  sold  them  after  marriage,  and 
took  a  note  in  her  own  name.  The  property  there  was  actu- 
ally her  own  when  she  married,  and  yet  the  note  was  held  to 
be  her  husband's,  because  the  new  form  in  which  she  had 
placed  her  property  was  such  as  by  the  rule  of  law  vested 
it  immediately  in  him.  It  seems  to  me  that  it  cannot  make 
any  difference  whether  the  meritorious  cause  or  consideration 
leading  to  the  transfer  of  the  personal  property  to  the  wife, 
attached  before  or  after  coverture,  the  principle  of  law  which 
regulates  these  transactions  being  applicable  to  the  transfer, 
or  if  a  note,  to  the  making  of  the  note,  and  not  to  the  meri- 
torious cause  of  the  transfer,  or  to  the  consideration  of  the 
note. 

It  was  suggested  on  the  argument,  that  it  might  be  wor- 
thy of  consideration,  whether  the  transfer  of  stock  is  not 
governed  by  the  local  law,  so  as  to  oust  the  lex  domicilii. 
That  is  true  in  one  sense,  but  the  doctrine  relates  to  the  forms 
of  transfer  directed  by  the  local  law,  and  not  to  the  rights  of 
parties,  or  to  the  legal  effect  of  a  transfer  when  correctly 
made.  (Story's  Conflict  Laws,  %  383 ;  2  Kent.  Com.,  430;  3 
Surge  Com.,  750-2.)  The  decree  must  direct  payment  to 
Mr.  Bennett's  administrator  for  distribution  among  his  next 
of  kin,  according  to  the  laws  of  Connecticut,  and  treating  the 
stock  in  dispute  as  his  property. 
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MoPhebson  vs.  Class. 

In  the  matter  of  proving  the  last  wiU  and  testament  of  John 
McPherson,  deceased. 

A  testator,  after  duly  executing  his  will,  passed  a  pen  through  portion*  of  a  devise 
to  his  daughter,  giving  in  a  note  at  the  foot  of  the  page,  bad  treatment  as  a 
reason.  Held,  that  there  maj  be  a  partial  revocation  of  a  will  by  obliteration. 
In  respect  to  revocations,  it  has  become  a  settled  rule,  not  to  give  effect  to  a 
part  of  the  testator's  intention,  when  effect  cannot  be  given  to  the  whole 
of  it ;  and  where,  in  connection  with  an  attempt  to  revoke  devises  to  hie 
daughter,  the  testator  designed  to  give  the  same  property  over  to  his  two  sons, 
by  altering  the  residuary  clause,  striking  out  the  words  "  my  children,"  and 
inserting  "  my  two  sons,"  the  insertion  being  inoperative  for  want  of  re-ex- 
ecution and  attestation,  and  the  intent  failing  as  to  the  substitution  intended ; 
Held,  that  the  devises  to  the  daughter  were  not  revoked,  and  that  the  will 
should  be  admitted  to  probate  as  it  originally  stood. 

CmnfiNos,  Alzxandnl,  &  Gbkin,  far  devisee. 

The  will  was  proved  by  the  two  subscribing  witnesses  to 
have  been  executed,  and  published,  and  witnessed  in  a  proper 
^manner  under  the  statute ;  but  upon  inspection  of  the  will  by 
the  Surrogate,  there  were  found  to  be  several  erasures  and 
interlineations  which  materially  affect  some  of  the  devises 
of  the  will,  and  cut  off  one  of  the  original  devisees,  if  the 
interlineations  and  erasures  were  made  after  execution. 

The  FiBST  question  arising  upon  the  will  is,  when  were  the 
erasures  made?  whether  before  or  after  execution. 

The  Second  question  is,  if  made  after  execution,  what  effect 
they  will  have  upon  the  will  itself,  and  upon  the  several  de- 
vises in  the  will  3 

As  to  the  first  question.  There  is  a  memorandum  on  the 
bottom  of  the  first  page  of  the  will,  to  the  effect  that  the  tes- 
tator had  stricken  out  the  name  of  one  of  the  devisees,  on 
account  of  her  ill  treatment  of  him. 
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James  Cruikshank,  who  drew  the  will,  swears  that  he  drew 
it  according  to  instructions  given  him  by  the  testator  the  day 
before  its  execution ;  at  that  time,  therefore,  the  testator  had 
no  intention  of  disinheriting  his  daughter,  and  it  does  not 
appear  that  anything  occurred  between  the  time  of  giving 
the  instructions  to  Cruikshank  as  to  the  contents  of  the  will, 
and  the  time  of  the  execution  of  it.  At  its  execution  nothing 
is  said  of  any  alterations,  and  although  it  is  drawn  and  exe- 
cuted with  great  care,  no  memorandum  is  made  of  the  alte- 
rations. The  presumption  is  therefore  raised  that  the  altera- 
tion was  made  after  its  execution,  and  such  presumption  is 
conclusive  unless  rebutted  by  other  proof;  there  is  no  such 
rebutting  proof  in  this  case. 

Again,  Cruikshank  swears  that  the  erasures  and  interline- 
ations  were  not  in  the  will  at  the  time  of  its  execution,  and 
he  states  how  the  will  was  at  that  time.  The  question  arises 
whether  parol  evidence  can  be  received  to  prove  these  facts* 

It  was  held  by  the  Court,  that  parol  evidence  could  be 
introduced  to  show  that  the  will  was  altered  after  execution. 
(Jackson  vs.  Malin,  15  John.,  293.) 

It  was  held. by  the  Court,  that  an  erasure  in  a  deed  may 
be  proved  by  a  person  not  a  subscribing  witness.  {Penny  vs. 
Corwiihe,  18  John.,  499 ;  Phil,  on  Ev.,  8th  Ed.,  653,  Amos  on 
Eo.,  5th  Am.  Ed.,  from  8th  Lon.,  (653)  marginal  paging.  See 
notes  to  page) 

We,  therefore,  have  competent  proof  that  the  erasure  was 
made  after  execution,  which  brings  us  to  the  second  question, 
u  The  effect  of  such  alteration  upon  the  will  and  the  several 
devises."   (Jackson  vs.  Holloway,  7  John.,  396.) 

A  will  may  be  revoked  or  altered  by  some  other  will  or 
writing  of  the  testator,  declaring  such  revocation  or  alteration 
executed  with  the  same  formalities  with  which  the  will  itself 
was  required  by  law  to  be  executed.  It  may  be  revokod  also 
by  being  burned,  torn,  cancelled,  obliterated  or  destroyed, 
with  the  intent  (on  the  part  of  the  testator)  and  for  the  purpose 
of  revoking  the  same.    (2  JR.  &,  64,  §  42.) 

The  Court  will  perceive  that  the  Revised  Statutes  provide, 
that  an  alteration  in  a  will  must  be  made  in  writing,  executed 
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with  the  same  solemnity  and  form  as  the  will  itself;  but  that 
the  entire  will  can  be  revoked,  not  a  party  by  burning,  cancel- 
ling, obliterating,  and  destroying :  the  very  terms  used  in  the 
second  paragraph  of  the  section  shows  that  they  apply  to  a 
revocation  of  the  whole  will,  and  not  of  a  part ;  as  the  burning 
of  a  will,  animo  revoccmdi,  must  apply  to  the  whole  and  not 
to  a  devise,  from  the  very  nature  of  the  act,  and  the  section 
speaks  of  a  will  and  not  of  a  devise  contained  in  a  will. 

In  this  it  differs  from  the  English  statute,  which  speaks  of 
"  a  clause  of  a  will,"  and  therefore  the  case  of  Short  vs.  Smith, 
4  East.)  419,  and  similar  decisions  in  the  courts  of  England, 
are  not  applicable  to  this  case.  They  hold  that  a  clause  of  a 
will  may  be  revoked  by  obliterating,  and  the  rest  of  the  will 
stand,  if  such  was  the  animus  of  the  testator.  That  depends 
upon  their  statute,  which,  in  that  respect,  is  different  from 
ours.  Theirs  speaks  of  the  revocation  of  a  clause  of  a  will, 
ours  of  a  will — hence  the  difference.  (29th  Car.,  2  cap.  3, 
VI.,  Bacon's  Abridgt.  (Dub.  Ed.)  vol.  V,  522;  Wills  &  Tes- 
taments, O. 1.) 

The  act  of  the  testator,  no  matter  what  it  be,  whether  burn- 
ing, tearing,  obliterating,  &c,  is  to  be  judged  of  by  the  quo 
animo.  If  it  is  done  animo  revocandi,  it  is  a  revocation,  if 
not  done  animo  revocandi,  it  is  no  revocation. 

In  this  case,  the  testator  himself  has  left  on  record  in 
his  own  handwriting,  his  intent,  which  was  not  to  revoke 
the  will,  but  one  of  the  devises,  and  this  he  could  not  do 
under  our  view  of  the  statute,  except  by  a  new  will,  codicil, 
or  alteration,  executed  with  the  same  formality  required  for 
the  execution  of  wills.    This  he  has  not  done. 

Again,  this  partial  revocation  was  intended  to  operate  as 
a  further  devise  to  his  sons ;  in  that  it  clearly  failed,  and  the 
Courts  have  decided  and  it  has  become  the  settled  rule 
that,  "  that  which  is  intended  to  operate  as  a  devise,  if  it 
cannot  take  effect  as  such,  shall  never  operate  as  a  revoca- 
tion." (Ecdeston  vs.  Petty,  Carthew,  80 ;  Jackson  vs.  Hollo- 
way,  7  J.  JR.,  394;  1  Powell  on  Devises,  637;  1  P.  Wm.  JR., 
3U;3Eos.d;JPul.JR.,16.) 

If  this  will  has  then  been  obliterated  without  the  animo 
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r&vocandij  and  so  obliterated  as  not  to  be  legible,  then  it  is 
the  same  (as  to  the  parts  obliterated)  as  if  it  were  a  lost  will, 
and  can  be  proved  by  parol,  though  the  testimony  must  be 
of  the  most  stringent  description.  As  to  proof  of  lost  wills, 
See  2  Oreerd.  JEv.p.  671. 


The  Surrogate. — The  testator  had  three  children,  and  by 
his  will  devised  to  his  two  sons  a  lot  in  Washington  street, 
and  to  his  daughter  a  lot  in  Carlisle  street,  and  some  property 
in  the  city  of  Brooklyn.  The  will  was  duly  executed  in  May, 
1844.  As  now  presented  for  probate,  a  pen  has  been  passed 
through  the  lines  underscored,  giving  the  devise  to  his  daugh- 
ter as  follows :  "  To  my  beloved  and  o?dy  daughter  Sarah  Ann 
McPherson,  I  give  and  bequeath,  subject  to  the  mortgage  which 
may  be  upon  it  at  my  death,  the  real  estate  with  the  appurte- 
nances now  owned  by  me  and  known  as  No.  9,  Carlisle  street, 
in  the  city  of  New  York,  and  I  also  give  and  bequeath  unto 
her,  the  real  estate  now  owned  by  me,  situated  at  or  near  Bed- 
ford, in  the  city  of  Brooklyn,  Long  Island,  N.  Y.,  the  gift 
of  both  to  her  forever"  At  the  foot  of  the  first  page  of  the 
will  in  the  testator's  handwriting  are  the  following  words: 
"  I  have  erased  the  name  of  Sarah  Ann  McPhereon  from  my 
will,  in  consequence  of  bad  treatment."  This  writing  is  not 
sufficient  to  revoke  the  will  or  any  part  of  it,  the  statute  requir- 
ing a  revocation  to  be  executed  with  the  same  formalities  as 
were  requisite  to  the  making  of  the  will.  But  a  will  may  be 
revoked  by  being  "  burnt,  torn,  cancelled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the 
same."  (2  22.  8.,  p.  64,  §  35.)  It  is  quite  obvious  that  the 
erasures  made  by  the  testator  were  not  made  with  the  intent 
to  revoke  the  will.  His  purpose  was  to  revoke  only  the  de- 
vise to  his  daughter.  The  residuary  clause  shows  this  very 
plainly,  for  he  there  erased  the  word  "  children,"  and  inserted 
my  "  two  sons,"  so  as  to  exclude  the  daughter,  and  yet  retain 
the  benefit  of  the  clause  for  the  sons.  He  did  not  design  then 
to  revoke  his  will,  and  it  is  not  important,  therefore,  to  consider 
whether  the  erasures  constituted  a  cancellation  or  obliteration 
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of  the  will.  The  animus  revoccmdi,  which  undoubtedly  existed 
as  to  particular  portions,  did  not  reach  the  entire  instrument, 
but,  on  the  contrary,  he  intended  the  remainder  of  the  instru- 
ment to  stand  in  its  altered  state.    It  is  necessary  to  consider 
whether  a  part  of  a  will  can  be  revoked  by  erasure,  or  cancel- 
lation.   By  the  statute  of  frauds,  29  Cm\  2,  o.  3, *.  6,  it  was  pro- 
vided, "  that  no  devise  in  writing  of  lands,  tenements,  or  here- 
ditaments, nor  any  clause  thereof  \  shall  be  revocable,  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning,  cancelling,  tearing  or  ob- 
literating the  same."  The  same  alternative  expression  is  used 
in  that  statute  relative  to  wills  of  personal  estate,  L  e.  that  no 
such  will,  nor  tl  any  clause,  devise,  or  bequest  therein"  shall  be 
altered  except  in  a  prescribed  manner.    The  language  of  our 
statute  is,  that  "  no  will  in  writing,  except  in  the  cases  here- 
inafter mentioned,  nor  any  part  thereof,  shall  be  revoked  or 
altered,  otherwise  than  by  some  other  will,  in  writing,  or 
some  other  writing  of  the  testator,  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  with 
which  the  will  itself  was  required  by  law  to  be  executed ;  or 
unless  such  will  be  burnt,  torn,  cancelled,  obliterated,  or 
destroyed,  with  the  intent,  and  for  the  purpose  of  revoking 
the  same."  Does  the  statute  admit  of  a  partial  revocation  by 
obliteration  ?   On  comparing  it  with  the  Statute  of  Frauds,  and 
the  provisions  of  the  Revised  Laws,  (1  JR.  L.,$>.  365,)  relative 
to  the  revocation  of  wills,  there  does  not  seem  to  be  any 
material  variation  so  far  as  relates  to  this  question.    The 
words  of  our  old  statute  were,  "  that  no  such  last  will  and  tes- 
tament, duly  executed  as  aforesaid,  or  any  part  thereof,  shall 
be  revocable,  or  be  altered  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  of  the  party  to  such  last 
will  and  testament,  declaring  the  same,  and  signed,  attested, 
and  subscribed  in  manner  aforesaid,  or  by  burning,  cancel- 
ling, tearing,  or  obliterating  such  last  will  and  testament,  by 
the  testator  himself,  or  in  his  presence,  by  his  direction  and 
consent."    All  of  these  statutes  have  preserved  the  alterna- 
tive form  extending  the  power  of  revocation  to  the  "  will," 
or  "  any  clause  thereof,"  or  "  pt>**  *>art  'hereof,"  and  this  °lter- 
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native  determines  what  may  be  revoked — the  will  or  a  part  of 
it  The  method  of  revoking  is  then  declared  to  be  by  writing, 
or  by  burning,  tearing,  cancelling,  or  obliterating.  The  idea 
that  obliteration  cannot  effect  a  partial  revocation,  because  the 
language  of  the  Revised  Statutes  is  "  unless  such  will"  be  oblit- 
erated, does  not  seem  well  founded.  The  expression  in  the  for- 
mer Statute  of  Wills  was,  "  obliterating  such  last  will  and  tes- 
tament," and  yet  it  was  not  questioned  in  a  case  that  arose 
under  that  act,  that  a  partial  revocation  might  be  effected  by  a 
partial  obliteration.  (Jackson  vs.  Holloway,  7  John.,  394.)  An 
obliteration  may  be  total  or  partial,  and  as  the  statute  declares 
that  a  will  or  any  part  of  it  may  be  revoked  by  obliterating  the 
will,  I  think  a  reasonable  construction  will  permit  a  partial 
revocation.  It  does  not  appear  that  it  was  intended  to  alter 
the  law  existing  previous  to  the  Revised  Statutes,  so  as  to 
affect  the  right  to  obliterate  a  portion  of  a  will,  the  object  of 
the  variations  made  from  the  third  section  of  the  act  of  wills, 
being  "  to  guard  more  effectually  against  frauds  and  to  ren- 
der the  section  conformable  in  its  terms  to  the  construction 
it  had  received,"  in  respect  to  the  intent  of  the  testator,  when 
performing  an  act  of  revocation.  (Revisers'  Notes,  3  B.  &., 
2d  Ed*)  p.  631,  4  Cowen,  483,  Dan  vs.  Brown.) 

It  never  seems  to  have  been  doubted  that  a  portion  of  a 
will  might  be  revoked  by  obliteration.  In  Roberts  vs.  Bound, 
3  Haggard,  648,  the  testatrix  having  partially  mutilated  a 
duplicate  will,  Sir  John  Nicoll  said,  "  Suppose  that  the  muti- 
lated instrument  alone  had  been  found,  and  that  no  dupli- 
cate had  ever  existed.  This  mutilation  of  the  first  sheet, 
leaving  the  signature  untouched,  would  not  be  a  total  revo- 
cation— it  would  be  a  revocation  of  those  particular  devises 
only."  In  support  of  this  position,  he  refers  to  Larkins  vs. 
Zarkins,  3  Bos.  <&  Pull.  16.  In  that  case,  the  testator  hav- 
ing made  a  devise  to  three  persons,  as  joint  tenants,  after- 
wards struck  out  the  name  of  one  of  the  devisees,  without 
republication,  and  it  was  held  that  the  erasure  operated  only 
as  a  revocation  of  the  will  pro  tanto.  Lord  Alvanley  re- 
marked, "  I  have  no  doubt  upon  this  case.    A  revocation  by 
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obliteration  will  have  the  same  effect,  which  a  revocation  by 
any  other  means  will  have,  and  no  more/9  In  Burhitt  vs. 
Burhitt,  2  Vernon.  498,  certain  devises  were  obliterated  and 
alterations  made,  and  it  was  decreed  that  the  obliterations 
did  not  revoke  snch  clauses  as  remained  unaltered.  (See 
LvmJbery  vs.  Mason,  Comyns  K,  451.)  In  Sutton  vs.  Sutton, 
Cowper,  812,  various  and  extensive  alterations  were  made, 
and  parts  obliterated  animo  revocandi,  but  it  was  decided 
that  the  whole  will  was  not  revoked,  and  a  devise  of  certain 
real  estate  was  sustained  as  valid  and  unaffected.  The  same 
doctrine  has  been  held  in  this  country.  In  the  case  of  BrowCs 
Willy  1 B.  Munroe,p.  57,  it  was  declared  that  a  cancellation 
of  a  portion  of  the  devises,  the  testator's  signature  being  left 
untouched,  did  not  affect  the  residue  of  the  dispositions,  which 
remained  unaltered,  the  testator's  intention  not  to  revoke  them 
being  clearly  established. 

But  although  a  partial  revocation  may  be  effected  by  ob- 
literation, yet  the  language  of  the  statute  being  merely  per- 
missory,  and  the  revocation  depending  on  the  testator's  inten- 
tion, it  has  become  a  well-established  rule  not  to  give  effect 
to  a  part  of  the  testator's  intention  when  effect  cannot  be 
given  to  the  whole  of  it.  Tims  in  Short  vs.  Smith,  4  East., 
417,  it  was  held,  that  when  the  testator  had  no  disposition  to 
revoke  by  the  obliteration  he  had  made,  except  in  connection 
with  an  effectual  substitution  meant  to  be  made  of  others  in 
the  room  of  him  whose  name  was  obliterated,  if  such  substi- 
tution could  not  operate,  the  revocation  would  not  take  effect. 
The  Supreme  Court  of  this  State  adopted  this  principle  in 
Jackson  vs.  HoUoway,  1  J.  R,  894,  deciding  that  alterations 
intended  to  enlarge  the  operation  of  the  will,  but  not  properly 
attested,  so  as  to  become  operative,  did  not  revoke  the  former 
disposition.  (See  Onions  vs.  Tyrer,  1  P.  Wms.  843 ;  Kirks 
vs.  Kxrke,  4  Buss.,  435 ;  Martins  vs.  Gardiner,  8  Simons,  73 ; 
Mence  vs.  Mence,  18  Vesey,  350  ;  11  Meeson  vs.  Welsby,  901 ; 
1  Jarman  on  Wills,  120.)  (9  Cow.  208;  2c/:  B.,  31 ;  2  Watts 
&  Serg.,  455 ;  4  Serg.  &  Ban.,  295.)  Applying  this  prin- 
ciple to  the  present  case,  we  find  that  the  testator,  in  connec- 
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tdou  with  his  attempt  to  revoke  the  devisee  to  his  daughter, 
designed  to  give  the  same  property  over  to  his  two  sons,  by 
altering  the  residuary  clause,  striking  out  the  words  "  my  chil- 
dren," and  inserting  "  my  two  sons."  This  insertion  is  inope- 
rative for  want  of  re-execution  and  attestation,  and  the  intent 
failing  as  to  the  substitution  intended,  it  must,  according  to 
the  rule  just  adverted  to,  fail  likewise  as  to  the  revocation 
intended.  I  think  enough  remains  on  the  face  of  the  will,  with 
the  aid  of  the  draftsman's  testimony,  to  show  that  the  word 
erased  in  the  residuary  clause  was  "  children,"  and  the  will 
may  be  so  recorded.  That  is  unimportant,  however,  for 
rejecting  the  alteration,  would  leave  the  will  blank,  and  in 
that  case  all  the  children  would  take  the  same  interest  by 
the  statute  of  descents,  as  they  would  take  under  the  will. 


Andrews  vs.  Andrews. 
In  the  matter  of  the  Estate  of  Henry  Andrews,  deceased. 

Whrrr  the  executor,  who  was  a  surviving  partner  of  the  testator,  had  a  valid 
claim  against  his  deceased  partner  for  profits  as  carried  to  his  credit  on  the 
books  of  the  firm  at  the  testator's  decease,  he  is  entitled  to  interest  on  the 
debt  the  same  as  any  other  creditor.  If  he  has  been  in  funds  to  paj  himself 
and  has  used  the  money,  that  would  extinguish  the  claim  for  interest. 

The  period  of  the  dissolution  of  the  partnership  is  the  proper  time  to  make  a  rest 
and  adjust  the  accounts,  and  the  partner  against  whom  the  balance  is  found, 
is  chargeable  with  interest  thereon. 

SiiroroRDs  and  Portrr,  for  Executor. 

Edward  P.  Clark,  for  Legatee*. 

The  Surrogate. — The  accounts  of  the  executor  and  ex- 
ecutrix are  admitted  without  objection,  except  as  to  a 
charge  of  interest  which  the  executor  has  made  for  an 
amount  due  him  at  the  testator's  decease,  and  which  re* 
mained  unpaid  for  two  years  and  eight  months.    There  is 
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no  reason  why  an  executor  should  not  have  interest  on  a 
debt  due  him  by  the  testator,  the  same  as  other  creditors 
of  the  estate.  If  it  be  said  that  he  was  in  funds  to  pay  him- 
self, that  would,  of  course,  extinguish  his  claim  for  interest, 
if  he  actually  used  the  fund,  but  this  does  not  appear  to  have 
been  the  fact  in  the  present  case.  The  ground  of  objection 
is,  that  the  claimant  was  a  partner  in  business  with  the  tes- 
tator, and  the  demand  in  question  was  the  amount  due  him 
for  his  share  in  the  profits  as  carried  to  his  credit  on  the 
books  at  the  testator's  death.  The  business  was  conducted 
in  the  sole  name  of  the  testator,  and  when  he  was  absent 
from  this  city,  his  son  John  E.  Andrews,  the  executor,  acted 
for  him  under  a  power  of  attorney.  The  name  of  John  E. 
did  not  appear  in  the  business  as  a  partner,  and  it  is  asserted 
that  he  received  one-third  of  the  profits  by  way  of  salary, 
and  not  as  a  partner,  and  that  he  was  not  liable  for  losses, 
except  so  far  as  they  affected  his  share  of  the  profits.  On 
such  a  state  of  facts  there  can  be  no  doubt  the  executor  was 
entitled  to  interest  on  his  claim.  But  even  if  the  executor 
is  to  be  treated  as  a  partner,  there  is  no  reason  why  interest 
should  not  be  allowed  on  his  share  of  the  profits,  a  balance 
having  been  struck  annually,  and  the  amount  due  him  hav- 
ing been  regularly  ascertained  and  carried  to  his  credit.  If 
the  sum  in  question  was  the  precise  amount  due  the  executor 
on  the  testator's  decease,  as  the  accounts  then  stood ;  if  that 
was  the  amount  due  him  from  his  father,  and  which  was  then 
recoverable,  in  other  words,  if  that  was  the  balance  with 
which  the  other  partner  was  chargeable,  then  interest  should  be 
allowed.  The  period  of  the  dissolution  of  the  partnership  is 
the  proper  time  to  make  a  rest  and  adjust  the  accounts,  "  and 
the  partner  against  whom  the  balance  is  found  is  chargeable 
with  interest  thereon."  (Jer.  Eq.  Jur.  543,  Stoughton  vs. 
Lynch,  2  J.  £7.,  209.)  I  understand  the  balance  claimed  to 
be  one  of  this  character,  that  it  is  the  amount  which  the  ex- 
ecutor was  entitled  to  as  against  his  father  at  the  time  of  his 
decease.  If  that  balance  was  correct,  it  was  then  due  as  a 
present  indebtedness,  and  unless  subsequent  losses  reduced 
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the  ability  of  the  firm  to  pay  its  indebtedness,  there  is  no 
reason  why  it  should  not  bear  interest,  the  presumption  of 
law  being  that  it  was  producing  interest.  (See  HoUister  vs. 
Barkley,  11  N*  Hamp.,  501 ;  Simpson  vs.  Fdtzy  1  McCord, 
Ch.  213;  Ooddard  vs.  Bulow,  1  NoU  <fe  McCord,  46,  220; 
Sonars  vs.  Cdmesnil,  7  Dana,  201).  Treating  this  as  a 
copartnership,  the  same  rule,  of  course,  will  apply  to  the 
other  partner,  and  his  balance  would  also  be  earning  interest 
There  is  no  pretence  that  these  balances  did  not  correctly 
represent  the  state  of  the  accounts  at  the  testator's  decease — 
and  that  being  so,  interest  must  be  allowed.  (Beacham  vs. 
JEckfordy  2  Sandf.  Ch.  jB.,  116).  I  therefore  think  the  objec- 
tion not  well  taken. 


Carle  vs.  TJndehhill. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 
Adontjah  J.  Underhill,  deceased. 

When,  on  the  probate  of  a  will,  an  alleged  codicil  is  brought  in  by  partiea  inte- 
rested, but  not  cited,  the  proper  course  is  to  direct  an  allegation  propounding 
the  paper  for  proof,  as  part  of  the  pending  proceeding. 

A  paper  expressing  a  wish  to  give  certain  sums,  and  that  neither  "  executors  nor 
heirs  will  object  to  carrying  out  this  my  will,"  is  testamentary  in  its  charac- 
ter ;  and,  having  been  properly  executed,  was  admitted  to  probate. 

When  the  testator,  in  the  presence  of  the  subscribing  witnesses,  dictates  the  pro- 
visions of  a  testamentary  paper,  reads  it  aloud  after  it  is  drawn,  signs  it,  and 
requests  them  to  give  it  their  attestation,  the  substance  of  what  the  statute 
requires,  is  performed.  In  such  a  case,  there  is  a  sufficient  testamentary 
declaration ;  that  is,  the  testator  manifestly  makes  public  and  open  the  nature 
of  the  act. 

Whether  a  paper  is  a  will  or  not  in  its  character,  does  not  depend  upon  the  maker 
declaring  it  to  be  a  will,  but  upon  its  contents. 

If  the  testator  showed  and  declared  by  his  acts  and  his  language,  that  he  designed 
to  make  provisions  contingent  on  his  death ;  if  this  was  clearly  communi- 
cated, and  clearly  understood  by  him  and  by  the  witnesses,  through  the  me- 
dium of  his  own  language  in  dictating  the  instrument,  and  by  his  reading  it 
aloud,  and  if  the  paper  itself  on  its  face  is  testamentary,  the  statute  as  to  a 
testamentary  declaration  is  answered.  * 
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If  the  act  be  testamentary  in  its  character,  it  is  not  necessary  to  its  validity  that 
the  testator  shall  clearly  and  fully  understand  its  legal  effect,  the  manner  in 
which  it  would  operate,  and  its  provisions  be  carried  oat. 

W.  C.  Wbtmobi,  for  Executors. 

Hinbt  P.  McGow  an,  for  Carle  and  Wife. 

This  case  lies  within  a  very  narrow  compass.  The  paper 
is  testamentary  upon  its  face,  for  it  professes  to  dispose  of 
certain  property  of  the  decedent  in  case  of  his  death,  and 
desires  his  executors  to  carry  such  disposition  into  effect. 
The  reference  to  executors  implies,  that  there  is  a  pre-existing 
testament  not  intended  to  be  revoked  or  superseded  by  this 
paper,  and  to  which  this  paper  is  supplementary.  In  a  word, 
the  paper  upon  its  face  purports  to  be  a  codicil  to  the  de- 
cedent's last  will  and  testament.  It  does  not,  indeed,  give 
itself  a  name,  but  that  is  not  material.  In  nothing  are  name 
and  form  less  regarded  than  in  testamentary  papers. 

No  point  is  made  by  those  opposing  probate,  except  the 
perpetually  recurring  criticism,  that  the  decedent  did  not  in 
so  many  words  declare  the  paper  to  be  his  will. 

This  objection  was  never  before  made  upon  so  slender  a 
foundation.  The  testator  himself  read  the  whole  instrument 
aloud  at  the  time  of  execution  in  the  presence  and  hearing 
of  two  of  the  witnesses. 

The  object  of  the  statute  in  requiring  a  declaration  distinct 
from  the  mere  act  of  signing  or  acknowledging  the  signature, 
is  to  avoid  any  fraud  or  mistake  as  to  the  paper  which  the 
testator  intended  to  execute.  Surely  this  object  is  most  com- 
pletely and  perfectly  met  and  answered  by  a  public  reading 
of  the  whole  paper  by  the  testator  himself  in  the  presence 
of  the  witnesses.  A  more  complete  and  perfect  shield  against 
any  kind  of  error  could  not  be  devised  by  the  wit  of  man. 
It  is  probably  the  very  measure  to  this  end  which  legislative 
wisdom  would  have  prescribed,  were  it  not  that  few  persons 
when  making  their  wills  are  willing  that  the  intended  dispo- 
sitions should  be  published. 

As  a  mere  technical  question,  the  form  adopted  is  equally 
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satisfactory.  A  literal  compliance  with  the  precise  words  of 
the  statute  is  universally  admitted  not  to  be  necessary.  The 
statute  is  deemed  to  be  satisfied  if  in  any  way  the  testator 
signify  to  the  witnesses  that  he  knows  what  the  paper  is,  and 
if  the  communication  should  be  of  such  a  nature  as  to  convey 
to  th<*m  information  of  the  fact  that  it  is  his  last  will  and 
testament,  or  a  codicil  thereto. 

Beading  over  aloud  in  their  presence  a  paper  which  pur- 
ports to  be  a  codicil  to  his  last  will  and  testament,  necessarily 
conveys  all  this  information. 

All  wills  and  codicils  are  void,  unless  in  writing.  If  this 
paper  is  capable  of  being  pronounced  either  a  will  or  a  cod- 
icil under  any  proof,  it  must  be  because  it  purports  on  its 
face  to  be  a  codicil  to  the  testator's  last  will. 

The  Court  cannot  ascertain  and  declare  that  it  possesses 
that  character,  except  from  its  written  contents.  If  these 
written  contents  can  declare  to  the  Court  that  it  is  such  cod- 
icil, an  oral  publication  of  those  contents  by  the  testator  to 
the  witnesses,  must  necessarily  have  amounted  to  a  declara- 
tion by  him  to  them  that  it  was  such  codicil. 

There  is  in  fact  but  one  question  in  the  case.  Is  the  paper 
on  its  face  a  testamentary  paper?  If  it  be,  every  form  pre- 
scribed was  observed,  not  only  to  the  letter,  but  over  and 
above  and  beyond  the  letter. 

It  seems  idle  to  cite  authorities  in  such  a  case,  but  those 
which  most  directly  touch  the  points  in  this  case,  and  show 
that  the  reading  of  the  paper  is  a  most  satisfactory  declara- 
tion of  it,  are :  Bemsen  vs.  BrincherJioff,  8  Paige,  491,  S.  C. 
26  Wend.,  332 ;  Doe  vs.  Roe,  2  Barbour's  &  C.  £.,  204,  205 ; 
Whitbeek  vs.  Patterson,  10  Barbour,  610,  611 ;  Rvddon  vs. 
McDonald,  1  Brad/.,  352 ;  Seymour  vs.  Van  Wyck,  2  Selden, 
123 ;  Lewis  vs.  Lewis^  1  Keman,  226. 

This  Subrogate. — On  the  probate  of  the  will,  a  paper 
alleged  to  be  a  codicil,  was  brought  in  by  certain  parties, 
interested,  but  not  cited,  and  I  directed  them  to  file  an  alle- 
gation propounding  it  for  proof.  This  having  been  done,  the 
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question  now  arises  on  the  depositions  of  the  witnesses,  whe- 
ther the  instrument  was  executed  in  conformity  to  the  statute 
regulating  the  method  of  making  wills.  On  the  ninth  of 
February,  1854,  the  testator  made  his  last  will  and  testament, 
containing  various  provisions,  and  appointing  executors.  On 
the  25th  of  June,  he  signed  the  following  paper,  which  had 
been  written  at  his  request: — 

"  It  is  my  wish  to  give  John  Carle,  jr.,  all  my  stock  in  the 
Galena  and  Chicago  Rail  Road,  old  and  new. 

"New  Yoke,  6  mo.,  25, 1854." 

"  It  is  also  my  wish  to  give  my  dear  cousin,  Susan  H. 
Carle,  three  Hudson  River  Rail  Road  Bonds,  one  thousand 
dollars  each ;  also  five  hundred  dollars  in  cash  to  buy  a  set 
of  silver ;  and  I  hereby  hope  and  desire  that  neither  my  ex- 
ecutors nor  heirs  will  object  to  carrying  out  this  my  will, 
they  being  my  true  friends. 

"  New  York,  6  mo.}  25, 1854. 

"A.  J.  Undkehill. 

C  Anna  Sutdam, 
"  Witnesses.  <  Phebe  Sutdam, 

(  Mablok  Bugkman. 

"  After  paying  Ann  and  Phebe  Suydam's  bills,  give  each 
of  them  a  good  silk  dress,  to  be  selected  by  Susan  H.  Carle." 


There  can  be  no  doubt  that  this  instrument  is  testamentary 
in  its  character.  It  does  not  purport  to  make  a  present  gift ; 
but,  on  the  contrary,  looks  to  death,  in  its  reference  to  "  ex- 
ecutors" and  "  heirs"  not  objecting  to  carry  out  its  provisions. 
The  word  lt  will"  is  the  term  which  the  testator  himself  ap- 
plies to  it.  The  testator  signed  it  in  the  presence  of  two  sub- 
scribing witnesses,  and  requested  them  to  attest  it,  which 
they  did.  No  question  is  raised,  except  as  to  the  sufficiency 
of  the  testamentary  declaration.  Though  the  testator  was 
sick  at  the  time,  his  capacity  is  not  controverted,  nor  is  there 
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any  doubt  that  this  instrument  expresses  his  deliberate  inten- 
tion and  wish.  The  two  witnesses  who  saw  him  affix  his 
signature,  agree  in  saying  they  were  present  in  the  room 
when  the  testator  requested  Mr.  Carle  to  get  paper,  pen  and 
ink.  He  brought  paper  and  a  pencil,  and  the  testator  said : 
"  Not  pencil,  but  pen  and  ink — that  pencil  would  not  stand 
law."  On  these  being  brought,  he  dictated  the  provisions. 
Mr.  Carle  wrote  them,  brought  the  paper  to  the  testator, 
who,  according  to  the  evidence  of  one  of  the  witnesses,  read 
it  aloud,  signed  it,  acknowledged  it  to  be  his  act,  and  re- 
quested the  witnesses  to  attest.  It  appears  also  that  Mr. 
Carle  read  the  paper  aloud  to  the  first  two  subscribing  wit- 
nesses, after  it  had  received  the  testator's  signature,  and 
Phebe  Suydam  says  this  was  in  the  testator's  presence.  Mr. 
Buckman,  a  third  witness,  was  afterwards  called  up  stairs  by 
the  testator's  request :  he  went  to  his  bedside,  and  the  testa- 
tor having  the  paper  in  his  hand  said,  "  I  acknowledge  this 
to  be  my  act,  to  take  effect  if  I  should  not  recover,  and  I 
wish  you  to  witness  it."  He  also  says  that  he  read  the  paper 
aloud  in  an  adjoining  room,  eight  or  ten  feet  from  the  tes- 
tator, and  thinks  the  testator  could  have  heard  him.  These 
circumstances,  in  my  judgment,  evince  a  sufficient  testamen- 
tary declaration.  When  the  testator,  in  the  presence  of  the 
subscribing  witnesses,  dictates  the  provisions  of  the  instru- 
ment, reads  it  aloud  after  it  is  drawn,  signs  it,  and  requests 
them  to  give  it  their  attestation,  the  substance  of  what  the 
statute  requires  is  performed :  that  is,  he  manifests,  makes 
public  and  open  the  nature  of  the  act.  If  this  document  had 
been  drawn  in  the  usual  form  of  wills,  there  would  probably 
have  been  no  difference  of  opinion  on  that  point.  It  has 
been  suggested  that  the  act  looks  more  like  a  donatio  causa 
mortis,  but  there  was  no  attempt  to  consummate  a  gift  by 
present  delivery,  nor  was  the  testator  willing  to  leave  to 
parol  proof  the  evidence  of  his  intentions  in  favor  of  these 
beneficiaries.  He  may  not,  perhaps,  have  been  aware  of  the 
full  legal  effect  of  the  act,  but  that  he  designed  it  to  have  a 
legal  effect  is  quite  clear  from  his  statement  that  it  should  be 
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•written  with  ink  and  not  pencil,  in   order  "  to  stand  law." 
Even  supposing  bis  mind  was  not  clear  how  the  instrument 
would  operate  or  in  what  precise  way  effect  would  be  given 
to  its  provisions ;  still,  if  he  showed  and  declared  by  his  acta 
and  his  language  that  he  designed  to  make  provisions  con- 
tingent on  his  decease ;  if  this  was  clearly  communicated,  and 
plainly  understood  by  him  and  by  the  witnesses,  through  the 
medium  of  his  own  language  in  dictating  the  instrument, 
and  by  hisyeading  it  aloud,  and  if  the  paper  itself  on  its  face 
is  testamentary,  then  when  we  have  the  substance  of  a  testa- 
mentary declaration,  why  should  we  look  further  for  the 
form  ?   Whether  a  paper  is  a  will  or  not  in  its  character,  does 
not  depend  upon  the  maker  declaring  it  to  be  a  will  at  the 
time  he  executes  it.    Its  validity  under  the  statute  depends 
upon  that,  but  the  nature  of  the  instrument  depends  upon  its 
contents.    The  object  of  the  statute  was,  not  to  have  the  pro- 
bate court  aided  in  determining  the  nature  of  the  paper,  by 
the  testator's  parol  declaration,  but  to  have  the  character  of 
the  act  exhibited  at  the  time  and  made  known  by  the  testator 
to  the  witnesses.    This  object  is  satisfactorily  accomplished 
by  his  reading  aloud  to  them  the  document  in  question. 
The  form  of  the  instrument  is  immaterial,  if  its  substance  be 
testamentary.     Thus  deeds  have  been  admitted  to  proof, 
(Thorold  vs.  Thorold)  1  Phill.y  1),  if  intended  to  operate  only 
after  death,  the  Court  looking  to  the  substance  of  the  provi- 
sions, and  to  the  intention  expressed  in  them  by  the  writer,  and 
not  to  the  name  or  the  absence  of  a  name  characterizing  them. 
In  reading  this  paper  aloud,  then,  the  testator  declared  to 
the  witnesses  that  he  was  making  gifts  to  take  effect  after  his 
death,  which  he  was  not  executing  himself  by  delivery,  but 
which  he  called  upon  his  executors  to  execute.    The  docu- 
ment being  testamentary  in  substance,  I  think  such  a  decla- 
ration by  reading  sufficient  to  satisfy  the  demands  of  the 
statute — and  it  must  therefore  be  admitted  to  probate  as  a 
codicil  to  his  last  will  and  testament. 
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Cbkbly  and  Othbbb  vs.  Ostrandeb. 

In  the  matter  of  proving  the  last  Will  and  Testament  ^Samuel 
S.  Englb,  deceased. 

A  will  contested  on  the  ground  of  incapacity  and  undue  influence  pronounced  for 
—the  testator's  faculties  being  unimpaired,  though  he  was  in  his  84th  year, 
and  enfeebled  by  disease— and  the  circumstances  showing  origination  of  the 
bequests  with  the  decedent  himself,  mental  activity,  freedom  and  determina- 
tion of  volition. 

Action  upon  the  suggestion  of  others  is  not  sufficient  to  impeach  the  transaction, 
in  the  absence  of  every  trace  of  improper  dealing  or  undue  influence.  The 
omission  of  the  name  of  a  relative  in  a  partial  provision,  by  mistake  or  acci- 
dent, would  not  seem  to  justify  rejecting  the  entire  instrument.  The  juris- 
diction of  the  Surrogate,  in  respect  to  the  correction  of  mistakes,  is,  by  the 
necessary  operation  of  the  statute,  merely  negative,  and  limited  to  refusing 
probate  to  a  will  or  part  of  a  will.  Nothing  can  be  inserted  in  the  instru- 
ment 

B.  S.  Billings  and  C.  W.  Sandford,  for  Executor. 

1.  The  "will  was  drawn  from  fall  instructions  of  the  testa- 
tor himself,  at  two  or  three  different  interviews  with  the 
counsel  who  prepared  it,  and  who  was  employed  solely  by 
the  testator  himself. 

2.  No  undue  influence,  or  influence  of  any  kind,  is  proved 
to  have  been  exercised  by  any  person. 

•  8.  All  the  witnesses  examined  by  objectors,  as  well  as  the 
subscribing  witnesses,  prove  the  competency  of  the  testator 
to  transact  business. 

The  three  witnesses,  Johnson,  Kerr  and  Ray,  who  were 
produced  to  prove  failing  powers  of  mind  and  memory,  fully 
show  capacity :  and  are  not  as  competent,  and  had  les9  means 
of  judging  than  Daniel  Lord,  Esq.,  who  saw  him  at  a  later 
period. 

4.  The  regular  execution  of  the  will  is  fully  proved  by  the 
subscribing  witnesses. 
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5.  The  objectors'  own  witnesses  folly  prove  the  absence 
of  all  fraud,  undue  influence  or  want  of  capacity. 

S.  B.HxlbkrtJvdah,  for  Contestant*. 

I.  The  evident  intent  of  the  decedent,  his  favorite  project 
of  the  charity  school  being  abandoned,  under  the  views  of 
the  law  given  him  by  Mr.  Lord  and  Mr.  Lowerre,  was  to 
dispose  of  his  property  among  his  relations. 

Although  he  may  have  appeared  to  the  witnesses  to  the 
will  of  "  sound  and  disposing  mind,"  yet  it  is  evident,  his 
memory  had  failed  him,  in  respect  to  the  names  of  those 
relatives. 

The  time  of  the  making  and  executing  the  will  is  the  time, 
and  the  res  gesicB  of  that  period,  are  alone  to  be  regarded. 
Admit  the  force  of  Mr.  Lord's  statement  as  to  his  capacity — 
three  weeks  had  elapsed  between  that  period  and  the  making 
of  the  will.  Lord  states  he  was,  when  he  saw  him,  bedridden, 
and  so  low  that  he  expected  the  next  news  he  heard,  would 
be  of  his  death.  Is  it  not  evident,  that  his  faculties  sinking 
under  the  infirmities  of  age  and  sickness,  were  not  equal  to 
the  task  of  making  an  equitable  distribution  of  his  property 
among  his  relatives? 

A  disposing  mind  and  memory  is  defined  to  be, — a  mind 
and  memory  which  have  the  capacity  of  recollecting,  discern- 
ing and  feeling  the  relations,  connections  and  obligations  of 
family  and  blood.    (Den  vs.  Johnson,  2  South.,  454). 

Here  were  relatives  of  the  decedent,  with  whom  he  was  in 
affectionate  intercourse,  among  whom  is  his  only  surviving 
sister,  an  aged  Woman,  in  poor  circumstances,  on  affectionate 
terms  with  him,  and  the  very  first  on  the  list  named  from 
the  lips  of  the  decedent  to  Mr.  Lord,  omitted  in  the  will,  with- 
out a  reason  given  by  the  decedent 

Was  then  the  decedent,  when  the  will  was  made,  in  that 
state  of  mind  and  memory,  referring  to  the  fact  of  this  omis- 
sion of  his  sister,  for  recollecting  the  property  he  was  about 
to  bequeath,  the  manner  of  distributing  it,  and  the  objects 
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of  his  bounty.    (4  W.  C.  C.  JR.,  262 ;  Washington,  J.,  3  W. 
C.  C.  R.,  580). 

II.  Taking  then  the  fact  to  be  that  by  sickness  and  the 
infirmities  of  age  the  decedent's  memory  was  so  far  impaired 
that  he  required  assistance  in  remembering  the  names  of  his 
own  nearest  blood  relatives,  (and  this  appears  from  Lower  re's 
testimony),  the  decedent's  intent  as  to  leaving  his  property 
among  his  relatives  being  clear,  is  this  will,  omitting  the  de- 
cedent's only  sister,  the  will  of  the  decedent  ? 

The  decedent  directed,  as  the  testimony  of  Mrs.  and  Mr. 
Summers  shows,  William  Rodgers  to  make  out  the  list  of  his 
relatives — he  named  one  or  two — the  rest,  with  the  exception 
of  two  or  three  added  by  Mrs.  Summers,  were  written  down 
by  Rodgers  on  his  volition.  For  what  purpose  was  the  list — 
the  design  is  stated  to  be,  to  put  them  in  the  will — so  evident 
is  this  fact,  that  when  it  was  afterwards  discovered  by  Mrs. 
Summers  that  Mrs.  McLean's  name  was  omitted,  and  this  was 
not  until  after  the  will  was  executed,  she  was  much  troubled, 
admitting  the  name  was  neglected,  not  by  the  wish  of  the 
testator,  but  by  Rodgers  and  the  other  makers  of  the  will — 
does  not  the  fact  show  that  the  will  is  not  the  one  designed! 

The  decedent  intended  that  his  relatives  should  enjoy  the 
property  during  the  two  lives  named  by  him. 

Whether  the  names  of  the  relatives  be  omitted  by  fraud 
or  by  neglect,  it  is  the  same — the  intention  of  the  testator  is 
manifestly  not  carried  out  in  the  will,  but  in  part  defeated. 

HI.  There  is  every  reason  to  believe  the  names  were  omitted 
designedly — Rodgers  must,  from  his  connection  with  the  par- 
ties, have  known  of  their  existence.  It  is  no  argument  that 
the  decedent  heard  the  will  read  when  he  was  so  weak  and 
feeble  as  to  be  unable  to  sign  his  name,  and  assented  to  it  on 
the  different  claims  read  to  him,  if  he  supposed  all  his  rela- 
tives were  named  therein.  That  he  so  supposed  is  apparent 
by  allowing  the  name  of  John  Shepard  to  be  inserted-^-the 
very  feebleness  of  the  decedent  yielding  to  Shepard's  request 
— the  argument  arising  between  Shepard,  Lowerre,  and  the 
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others,  as  to  the  fact  whether  Shepard's  name  was  in  the  will 
or  omitted,  during  which  the  decedent  was  passive,  showi 
that  although  the  provisions  of  the  will  may  have  been  the 
design  or  emanation  of  the  testator  himself,  the  beneficiaries 
were  not  his  naming,  but  those  of  Rodgers  and  the  others  at 
his  bedside. 

IV.  The  proper  beneficiaries  as  intended  by  the  decedent 
not  being  named  in  the  will — the  will  is  not  the  will  of  the 
decedent,  it  does  not  correctly  incorporate  his  testamentary 
intentions,  and  should  be  pronounced  against  and  not  admit- 
ted to  probate. 

Intention  is  the  very  foundation,  corner-stone,  and  essence 
of  a  will. 

It  is  this  principle  which  governs  and  tests  the  making  or 
revoking  of  a  will.  (  Warthington,  an  WiUs,  569 ;  McOuUy  dh 
Barr,  17  &  &  R.,  445;  Burger  vs.  HiU,l  Bradford,  360, 
and  cases  there  cited). 


The  Surrogate. — The  decedent  died  without  leaving  issue, 
and  his  will  is  contested  by  a  half-sister  and  several  nieces 
and  nephews.  In  the  year  1845  Mr.  Engle  executed  a  will, 
wherein,  after  providing  for  his  wife,  he  gave  several  legacies, 
from  one  to  five  hundred  dollars,  among  his  relations  and  con- 
nections, and  then  devised  the  remainder  of  his  estate  in  trust 
for  the  establishment  of  a  free  infant  school. 

The  will  now  propounded  for  proof,  and  which  was  exe- 
cuted the  day  of  his  death,  gives  to  his  wife's  sister  the  use  of 
his  dwelling-house  and  furniture,  and  to  several  relatives  of 
his  wife,  $3500 ;  to  the  Society  for  the  Relief  of  Indigent 
Females,  $2500;  to  the  Greene  Street  Methodist  Church,  $500, 
for  the  benefit  of  the  poor ;  and  the  residue  of  his  estate,  ex* 
cept  a  house  and  lot  on  Broadway  reserved  for  "  future  dis- 
position,1' in  trust  during  two  lives,  for  the  benefit  of  some 
fifteen  relatives  on  his  maternal  side.  At  the  expiration  of 
the  term  the  estate  is  to  be  divided  among  his  heirs-at-law  and 
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next  of  kin  who  shall  then  be  living,  in  the  same  manner  and 
in  the  same  proportions  as  if  the  decedent  had  died  intestate. 

The  decease  of  the  testator's  wife,  and  the  advice  he  re- 
ceived as  to  the  invalidity  of  the  first  will,  probably  led  to 
the  revocation  of  that  instrument,  and  the  execution  of  a  new 
will.  The  contestation  on  the  ground  of  incapacity  has,  I 
think,  entirely  failed.  Although  in  his  eighty-fourth  year  of 
age,  and  enfeebled  by  disease,  his  faculties  seem  to  have  been 
unimpaired.  The  witnesses  who  testified  to  the  contrary  indi- 
cate no  facts  which  satisfactorily  shake  this  conclusion ;  while, 
on  the  other  hand,  there  is  evidence  of  the  highest  character 
in  favor  of  his  testamentary  capacity.  Mr.  Lord,  who  was 
called  in  for  the  purpose  of  receiving  instructions  to  draft  the 
will,  on  the  25th  of  February,  1854,  had  a  long  interview 
with  him,  in  the  course  of  which  ample  opportunity  for  judg^ 
ing  of  his  mental  vigor  was  afforded.  We  have  the  details 
of  this  conference  in  memoranda  made  by  him  at  the  time, 
from  which  it  appears  that  the  testator  made  a  long  statement 
of  his  property,  and  gave  a  list  of  his  relatives  and  friends. 
The  memorandum  closes  with  these  words:  "His  mind  and 
memory  seemed  wholly  unimpaired."  Mr.  Lord  says  he  was 
"  careful  to  look  into  his  entire  capacity  to  make  a  will,"  and 
"  the  result  was  I  had  no  hesitation  in  going  on  and  drawing 
the  old  man's  will,  whatever  it  might  have  been,  being  per- 
fectly satisfied  he  possessed  the  requisite  capacity."  It  is  to 
be  observed  that  Mr.  Lord  advised  the  testator  against  the 
scheme  of  the  charity  contained  in  the  first  will,  thinking, 
«c  in  consequence  of  the  character  of  the  proposed  administra- 
tion of  it,  that  its  object  would  not  be  well  attained,  and 
recommended  him  to  dispose  of  his  property  among  those 
having  expectations  from  him,  and  those  who  had  taken  care 
of  him."  The  matter  was  not  then  decided  upon,  and  a  fu- 
ture meeting  appointed  having  failed,  owing  to  Mr.  Lord's 
sickness,  other  counsel  was  called  in. 

The  will  propounded  for  probate  was  drawn  by  "William 
Lowerre,  and  executed  by  the  testator  March  15, 1854,  the 
same  day  that  he  died.    Mr.  Lowerre  had  several  interviews 
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with  the  testator  in  the  course  of  preparing  the  instrument, 
at  the  first  of  which  the  decedent  requested  his  opinion  as  to 
the  validity  of  the  charitable  scheme  proposed  in  the  old  will. 
He  states  that  at  the  second  interview  he  received  his  instruc- 
tions orally  from  the  testator  in  person,  no  one  being  present 
except  Mr.  Weaver,  who  occasionally  communicated  between 
them,  while  the  counsel  was  engaged  in  making  memoranda  at 
the  table.  He  says  the  testator  named  all  the  parties  men- 
tioned in  the  will  and  the  amount  of  the  legacies,  of  his  own 
volition,  and  without  suggestion,  unless  he  may  have  been 
aided  in  remembering  the  names  of  some  of  his  relatives. 
The  interview  lasted  about  two  hours.  At  that  time  Mr. 
Lowerre  understood  the  decedent  as  assenting  to  a  suggestion 
he  made  that  the  property  should  be  given  absolutely  to  the 
beneficiaries  without  the  intervention  of  a  trust,  and  the  will 
was  prepared  conformably  to  that  idea.  The  following  day 
Mr.  Lowerre  visited  him  again,  and  read  the  will.  The  dece- 
dent then  objected  to  the  bequests  in  an  absolute  form,  and 
insisted  upon  a  trust  for  two  lives.  The  instrument  being 
thus  altered,  was  presented  to  him  the  ensuing  day  for  exe- 
cution. It  was  read  over  to  the  deceased,  deliberately,  para- 
graph by  paragraph,  and  as  each  section  was  read,  he  was 
asked  if  he  understood  it,  and  if  it  was  correct.  He  assented 
to  each  one  except  the  third  and  fourth,  which,  from  some  mis- 
apprehension of  the  draftsman,  had  not  been  drawn  in 
conformity  to  the  original  instructions.  After  the  reading, 
John  Shepard,  who  was  present,  stated  that  his  name  had 
been  omitted  among  the  relatives.  Mr.  Lowerre  thought 
not,  but  it  turning  out  on  examination  that  his  name 
was  omitted,  the  testator  was  asked  as  to  his  intention,  and 
he  replied  that  Shepard  should  have  an  equal  share.  The 
will  was  then  duly  executed.  These  circumstances  show  ori- 
gination of  the  bequests  with  the  testator  himself,  mental 
activity,  freedom,  and  determination  of  volition,  and  though 
there  may  have  been  suggestion,  there  is  not  a  trace  of  im- 
proper dealing  or  undue  influence.  It  may  be  as  well  to 
observe  that  the  day  the  will  was  executed,  the  testator  was 
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up  and  walking  about  his  room.  In  the  morning  he  requested 
Mr.  Sammers  to  hare  his  bank  book  written  up.  This  hav- 
ing been  done,  and  the  book  returned  to  him,  he  went  over 
all  the  checkB  one  by  one,  and  tested  the  accuracy  of  his 
account.  After  the  will  was  signed  he  took  his  tea,  and  "  con- 
versed as  sensibly  as  ever."  He  died  half  past  eleven  that 
night 

It  seems  to  me  that  the  only  ground  upon  which  the  pro- 
bate can  be  contested  with  any  degree  of  plausibility,  is  the 
omission  of  the  name  of  his  half-sister,  Mrs*  McLean,  among 
the  legatees.  If  his  memory  was  good,  the  omission  was 
intentional  or  accidental.  The  mistake  with  regard  to  Shep- 
ard  may  perhaps  raise  a  doubt  whether  similar  errors  might 
not  have  occurred  in  respect  to  other  relatives.  But  as  Shep- 
anTs  name  appeared  in  another  portion  of  the  will,  and  even 
the  accurate  draftsman  thought  it  had  a  place  in  the  resi- 
duary clause,  it  is  not  clear  that  the  omission  was  attributable 
to  a  loss  of  memory.  Where  there  was  so  much  general 
activity  of  mind  and  memory  in  other  respects,  it  requires 
something  more  than  mere  conjecture  to  presume  a  failure 
of  memory  in  regard  to  parties  who  think  they  ought  to  have 
had  a  place  in  the  will.  It  is  not  unworthy  of  note,  also,  that 
the  testator's  half-sister  lived  at  a  distance,  and  there  is  no 
other  evidence  of  intercourse  between  them  than  a  few 
letters,  which  are  more  profuse  in  expressions  of  affection 
than  of  any  other  substantial  token.  Nor  is  it  to  be  forgotten 
that  the  Broadway  property,  a  very  valuable  portion  of  his 
estate,  is  excepted  from  the  operation  of  the  will,  and  his 
sister  not  only  inherits  a  portion  there,  but  at  the  expiration 
of  the  trust  estate  as  to  the  other  property,  her  descendants 
will  take  a  share  in  the  residue  in  remainder,  which  by  the 
terms  of  the  devise  will  pass  to  his  heirs-at-law  and  next  of 
kin  then  living  in  the  same  manner  as  if  he  had  died  intes- 
tate. In  view  of  the  very  satisfactory  evidence  as  to  the 
testator's  capacity,  it  is  not  for  me  to  say  that  he  did  not 
esteem  the  interest  which  his  sister  and  her  children  would 
take  under  these  provisions,  adequate,  and  that  he  omitted 
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her  name  from  forgetfulness  or  accident  Bat  even  on  the 
latter  hypothesis,  no  court  would  be  justified  in  setting  aside 
the  will,  for  that  must  be  the  effect  of  attempting  to  rectify 
this  supposed  error.  We  cannot  insert  anything  in  the  instru- 
ment ;  that  must  stand  as  it  now  is,  or  else  the  entire  instru- 
ment must  fall.  The  jurisdiction  of  the  Surrogate  in  respect 
to  the  correction  of  mistakes  is  by  the  necessary  operation  of 
the  Statute  of  Wills  merely  negative,  and  limited  to  refusing 
probate  to  a  will  or  part  of  a  will.  (Burger  vs.  ffilly  1  Brad. 
i?.,  874).  I  do  not  mean  to  say  that  a  will  cannot  be  refused 
probate  when  it  is  clearly  established  that  omissions  have 
been  made  which,  as  the  will  stands,  defeat  entirely  the  tes- 
tator's intention.  It  will  be  time  enough  to  consider  that 
proposition  when  a  case  arises  calling  for  it.  But  it  would 
seem  to  be  quite  obvious  that  an  instrument  which  so  far  as 
it  goes  is  conformable  to  the  decedent's  wishes,  cannot  be 
defeated  because  there  may  be  grounds  for  suspecting  a  minor 
casual  omission.  Under  all  the  circumstances  I  have  no  hes- 
itation in  pronouncing  for  the  will,  and  it  must  be  admitted 
to  probate  accordingly. 


Sweet  vs.  Geibenhaiker. 
In  the  matter  of  the  Estate  of  George  Asoulabius,  deceased. 

A  residuary  legatee  will  share  in  all  portions  of  the  estate  which  fall  into  the  re- 
sidue, notwithstanding  a  part  of  that  residue  consists  of  a  sum  directed  to  be 
invested  for  his  use  lor  life.  The  fact  that  the  legatee  of  a  partial  interest 
is  one  of  the  residuary  legatees,  will  not  exclude  him  from  taking  the  re- 
maining interest  in  the  latter  character. 

Though  the  testator  may  not  have  foreseen  all  the  consequences  of  his  disposi- 
tions, the  effect  of  his  language  cannot  be  varied,  when  plain  and  unambigu- 
ous, in  order  to  suit  a  supposed  intention  unwarranted  by  the  words  of  the 
will. 

Though  the  intention  of  the  maker  is  the  guide  to  the  interpreter,  the  intent  is  to 
be  sought  from  the  writing,  and  from  the  known  meaning  and  force  of  the 
words  used,  instead  of  resorting  to  conjecture. 
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J.  T.  HorrMA*,/or  Extcuton. 

As  to  whether  the  representatives  of  Jacob  8.  Arcularius 
are  entitled  to  share  in  the  $4,000  which  was  made  a  part  of 
the  residuum  after  Jacob's  death,  the  counsel  for  the  executors 
submit  the  following  points. 

I.  The  change  made  by  the  codicil  in  reference  to  the 
$5,000  invested  for  Jacob's  benefit,  shows  a  revocation  of  the 
testator's  intention  to  give  the  sum  to  Jacob's  heirs  generally. 
It  is  given  to  his  issue  if  he  has  any ;  if  not,  then  a  sum  being 
carved  out  of  it  for  the  widow,  the  balance  falls  into  the 
residuum. 

It  is  evident  the  testator  intended  if  he  had  no  grandchil- 
dren by  Jacob,  his  own  children  should  take  the  fund,  and 
that  it  should  not  fall  into  strangers'  hands. 

II.  The  case  of  Sweet  vs.  Chase,  2  Comstock's  H.,  p.  78, 
does  not  control  this  case.  In  Sweet  vs.  Chase,  the  money 
was  expressly  ordered  to  be  paid  to  the  widow,  her  heirs  or 
assigns,  without  qualification — the  Court  held  that  a  legacy 
payable  after  the  legatee's  death  to  her  heirs  or  assigns,  was 
valid,  and  that  proposition  is  not  disputed. 

But  here  it  cannot  be  pretended  that  the  testator,  having 
limited  Jacob's  interest  in  it  to  a  life  estate,  and  taken  the 
remainder  away  from  Ms  heirs,  meant  in  the  same  breath  to 
give  the  fund  or  part  of  it  back  again,  thus  giving  him  ab- 
solutely when  dead,  what  for  good  reasons  he  had  simply 
given  him  the  use  of,  while  living. 

III.  It  is  not  pretended  that  a  gift  in  remainder  to  a  life- 
tenant  of  a  share  in  a  fund  in  which  he  has  a  life  interest, 
may  not  be  valid  in  law,  simply  because  it  is  something  to 
be  paid  after  his  decease.  But  it  is  insisted  that  none  but 
plain  and  unmistakable  words  can  indicate  an  intention  to 
make  such  a  gift.  And  where,  as  in  this  case,  a  life  interest 
in  a  fund  is  given  to  a  legatee,  and  the  fund  itself  at  his 
death  given  to  the  testator's  children,  and  there  are  chil- 
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dren  living  to  take  it,  the  most  reasonable  inference  is  that  the 
testator  meant  the  living  children  alone,  and  not  the  deceased 
life-tenant  with  them.  The  gift  here  is  a  life  estate  to  Jacob, 
with  remainder  to  his  children)  if  he  has  any ;  if  not,  then  to 
the  testator's  own  children. 

IV.  The  residunm  is  'to  be  divided  among  the  children. 
The  $4,000  as  a  divisible  fund  does  not  exist  until  one  of  them, 
Jacob,  is  dead.  The  testator  does  not  make  any  part  payable 
to  Jacob's  heirs  or  assigns,  but  speaking  as  it  were  after  Ja- 
cob's death,  says,  there  being  no  issue  of  Jacob,  let  the  chil- 
dren take  the  fond.  To  suppose  he  meant  cither  than  living 
children,  is  to  suppose  an  absurdity. 

Y.  If  the  testator  had  intended  to  give  Jacob  the  right  to 
dispose  by  will  of  |  of  $4,000  as  the  absolute  owner  thereof 
after  his  death,  (which  is  in  effect  what  Jacob's  administrator 
contends  for),  he  would  have  said  so  in  plain  language.  It 
can  scarcely  be  supposed  his  reasoning  was  so  refined  as  to 
convince  him  that  he  was  bringing  himself  directly  within 
the  limits  of  Sweet  vs.  Chase.  He  would  have  taken  a  more 
simple  way  of  expressing  an  intention  that  a  dead  child  should 
share  equally  with  five  living  ones. 

VI.  The  testator  made  express  provision  for  the  widow  by 
giving  her  a  certain  part  of  the  fund,  and  then  turned  the 
residue  in  a  different  channel.  There  is  no  evidence  of  an 
intention  to  give  her  more.  "  JExpressio  unius  est  exdusio 
dtiefrius?  Yet  if  the  construction  contended  for  by  the 
petitioner  is  correct,  the  testator  intended  to  give  her  not 
only  the  $1,000,  but  a  further  sum,  as  Jacob's  widow,  entitled 
to  a  distributive  part  of  Jacob's  estate. 

VII.  If  there  can  be  a  doubt  in  reference  to  this  question, 
the  consideration  of  the  extrinsic  facts,  alleged  and  proven 
by  the  executors,  will  dispel  it.  They  show  why  Jacob's  in- 
terest was  limited  to  a  life  interest,  instead  of  being  an  abso- 
lute gift  as  to  the  other  children,  and  refute  the  proposition, 
that  what  was  limited  in  life  became  absolute  in  death. 
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W.  W.  Dmiirauu/or  Legitcm. 

The  Surrogate  having  decided  that  the  18th  clause  of  the 
will  of  the  testator  is  to  be  construed  so  that  the  rest,  residue 
and  remainder  of  his  estate  is  to  be  divided  among  the  chil- 
dren therein  named,  as  soon  as  ascertained,  and  before  the 
decease  of  the  widow,  and  that  Jacob  S.  Arcularius  is  also  to 
be  considered  as  included,  the  point  now  to  be  considered 
is,  had  Jacob  a  vested  interest  in  the  sum  of  95,000,  or  any 
part  thereof,  so  that  his  administrator  can  claim  it  upon  his 
decease. 

L  It  is  evident  that  the  testator,  at  the  time  he  made  his 
will,  had  calculated  and  estimated  the  amount  and  value  of 
his  whole  estate,  for  the  purpose  of  disposing  of  it  among  his 
own  children  onty}  and  for  this  purpose  directed  that  it  should 
be  all  sold,  and  converted  into  cash  as  soon  as  practicable  at 
his  decease.  Out  of  the  proceeds,  he  wills  one-third  of  the 
whole  to  be  set  aside  and  invested  in  good  securities  by  his 
executors,  the  interest  upon  which  to  be  paid  to  his  wife 
Fhebe  A.,  during  her  life.  Out  of  the  balance,  he  devises  to 
his  children  by  his  first  wife,  and  the  issue  of  a  deceased 
daughter  by  her,  the  sums  named  for  each  in  the  will. 

To  the  children  by  his  second  wife  Phebe,  as  also  to  hisgrand- 
son  Charles,  he  gives  sums  also  named  in  his  will,  which  are  to 
be  invested  and  the  interest  paid  to  each  until  they  each 
attain  the  age  of  thirty  years,  when  the  amount  to  each  is  to 
bejpaid  to  them. 

The  sum  of  $5,000  is  devised  to  his  executors  in  trust  to  be 
invested  and  the  interest  to  be  paid  to  his  son  Jacob  S.  Arcu- 
larius, and  upon  his  decease  to  be  paid  to  his  right  heirs. 

Having  thus  disposed  of  his  whole  estate  as  above,  includ- 
ing some  small  legacies,  and  in  the  supposition  that  it  might 
exceed  his  estimate,  he  devises  all  the  supposed  residue  and 
remainder,  together  with  the  share  set  apart  for  his  widow, 
to  his  children  by  her,  upon  her  decease,  to  be  equally  divided 
among  ihtm* 
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II.  There  can  certainly  be  no  reasonable  doubt  as  to  the 
testator's  will,  in  respect  to  the  disposition  of  the  $5,000  set 
apart  on  account  of  Jacob.  It  was  placed  in  the  hands  of 
the  executors  for  a  specific  purpose.  It  was  determinately 
disposed  of,  as  distinctly  so  as  were  all  the  other  legacies, 
and  it,  together  with  those  legacies  from  the  second  to  the 
seventeenth^  comprehended  the  supposed  entire  proceeds  of 
the  estate.  The  devise,  therefore,  in  the  18th  clause,  did  not 
comprehend  them  or  either  of  them,  but  a  balance  that  might 
remain  after  they  were  carved  out  of  the  estate,  which,  toge- 
ther with  the  widow's  share,  was  to  be  equally  divided  among 
the  children  upon  her  decease. 

Now  whatever  may  be  said  of  this  rest,  residue  and  remain- 
der being  vested  in  them,  including  Jacob,  the  $5,000  in 
question  was  not.  It  was  devised  in  trust  to  the  executors 
for  the  purpose  of  investment,  and  in  the  first  place  to  pay 
the  interest  upon  it  to  Jacob,  and  upon  his  decease  to  pay  the 
principal  to  his  right  heirs.  Such  was  the  disposition  of  it 
by  the  will  in  the  first  instance.  By  the  codicil,  the  last  dis- 
position of  it  was  changed,  and  it  was  bequeathed  as  directed 
to  be  paid  to  Jacob's  lawful  issue,  if  he  should  have  any ;  if 
not,  then  $1,000  was  devised  to  his  widow  if  he  should  leave 
one,  and  the  balance  of  $4,000  to  sink,  not  into  the  rest,  resi- 
due and  remainder,  named  in  the  18th  clause,  but  into  the 
residuum  of  his  estate,  which  (if  the  former,  according  to  the 
decision  in  the  matter,  is  to  be  divided  before  the  widow's 
decease)  is  a  contingent  remainder,  as  the  $5,000  is  also  con- 
tingent, but  showing  the  testator's  intention  to  provide  for 
Jacob's  support  during  his  life,  and  to  give  the  principal  sum 
to  his  issue,  if  he  should  have  any — if  not,  to  provide  for  his 
widow,  and  that  the  balance  should  go  to  his  other  children, 
and  not  to  strangers,  or  those  who  were  not  his  lineal  descend- 
ants. 

IIL  Again,  this  $5,000  was  not  given  to  Jacob  during  his 
life,  and  upon  his  decease  to  his  heirs,  executors,  or  adminis- 
trators; he  had  no  power  to  will  it  if  he  died  without  issue, 
nor  could  he  dispose  of  his  life  interest  in  the  interest  or 
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profits  upon  it,  for  the  executors  were  bound  to  pay  it  to  him 
only,  so  that  he  was  not  a  life-tenant  It  was  not  a  gift  to 
him  as  to  the  other  children.  It  was  not  like  the  share  set 
apart  for  his  mother  during  her  life,  because  the  law  fixed 
her  right  of  dower,  and  this  was  accepted  by  her  in  lieu  of  it 
The  only  thing  that  Jacob  had  any  right  to  was  the  interest 
or  profits  upon  it  as  it  accrued  semi-annually  in  the  hands  of 
the  executors,  and  all  that  can  be  claimed  by  Jacob's  admin- 
istrator is  any  balance  of  interest  that  may  have  accrued 
up  to  the  period  of  his  decease.  The  testator  had,  beyond 
peradventure,  cut  him  off  from  the  principal  sum,  and  can 
his  will  in  this  respect  be  rendered  nugatory  by  a  forced 
paradoxical  construction  which  would  do  that  which  he 
willed  should  not  be  done  ?  If  he  had  intended  that  Jacob, 
or  his  personal  representatives,  should  have  had  it,  he  would 
have  said  so  plainly ;  can  it  be  supposed  that  when  he  made 
the  devise  in  the  18th  clause  to  his  children,  that  he  ever 
supposed,  or  much  less  intended,  the  $5,000  would  or  ever 
could  bo  included  in  it? 

1Y.  Suppose  Jacob  had  survived,  which  no  doubt  the  tes- 
tator contemplated,  until  after  the  distribution  of  the  18th 
clause,  and  then  died,  will  it  be  contended  that  his  personal 
representatives  would  be  entitled  to  a  division  or  proportion 
of  the  $4,000,  or  that  Jacob's  wife  could  have  any  share  in 
it  if  living  ?  It  would  then  become  the  residuum  which  would 
sink  into,  or  become  the  residuum  estate  of  the  testator,  and 
which  would  then  be  divided  among  the  surviving  children 
of  the  widow  of  the  testator,  they  being  the  offspring  or  the 
stock  and  root  of  the  inheritance. 

It  is  respectfully  submitted  that  the  cases  of  Sweet  vs.  Chase, 
2  Com.  73,  and  Coles  vs.  Brown,  4  Sand.  C.  R.,  123,  have  no 
analogy  to  this  case,  as  contended  for  on  behalf  of  the  counsel 
for  the  petitioner. 

8.  P.  Nash, /or  Wm.  P.  Swbbt,  AdmhtUtrator  of  Jacob  S.  Abculabxus, 

L  Jacob  S.  Arcularins  was  one  of  the  residuary  legatees 
described  in  the  eighteenth  clause  of  the  testator's  will,  and 
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as  such  residuary  legatee  became  entitled  to  one-sixth  part 
of  the  residuary  estate,  as  a  rested  interest  on  the  death  of 
tine  testator.    This  point  is  already  decided  in  this  case. 

II.  The  pecuniary  value  of  this  interest  must  necessarily 
remain  uncertain  till  the  residuary  estate  is  ascertained  by 
the  falling  in  of  all  the  funds  which  may  go  to  compose  it ; 
and  the  periods  when  certain  portions  of  the  fund*  shall  be- 
come payable  may  depend  on  various  contingencies;  but 
none  of  these  considerations  affect  the  character  of  the  inte- 
rest which  Jacob  took  as  residuary  legatee  upon  the  death 
of  his  father.  It  was  a  rested  interest,  that  could  be  assigned, 
devised,  or  pass  to  his  legal  representatives ;  and  however  uncer- 
tain the  fund  itself,  in  fact,  its  amount  is  to  be  considered  in 
legal  effect  as  comprising  actually  all  the  funds  which  it  com- 
prises potentially ;  in  other  words,  which  may  eventually  fall 
into  it. 

III.  The  only  objection,  therefore,  to  the  representatives 
of  Jacob  taking  one-sixth  of  the  $4,000  which  by  force  of  the 
third  article  of  the  codicil  fell  into  the  residuary  estate,  is  the 
incongruity  of  the  bequest.  But  it  is  not  so  incongruous  as 
to  be  impossible  of  execution,  or  to  furnish  any  conclusive 
argument  that  the  testator  intended  otherwise  than  the  will 
provides.  The  bequest  is  in  legal  effect  as  follows :  I  be- 
queath to  Jacob  S.  $5,000  for  life,  after  his  death  the  said 
sum  to  go  to  his  children,  if  he  die  leaving  issue  him  surviv- 
ing ;  if  he  leave  no  children,  then  1  give  $1,000  of  the  said 
sum  to  his  widow,  the  other  $4,000  to  fall  into  the  residuum 
of  my  estate,  in  which  Jacob  S.  is,  by  the  prior  terms  of  my 
will,  entitled  to  one-sixth.  In  other  words,  it  is  a  devise  of 
$5,000  to  Jacob  for  life,  and  of  one-sixth  of  $4,000  thereof  to 
him  absolutely,  provided  he  dies  childless.  So  far  from  being 
a  bequest  impossible  of  execution,  it  is  a  clear  provision  of  a 
life  interest  for  Jacob,  with  an  additional  provision  available 
for  the  benefit  of  his  next  of  kin.  (See  Sweet  vs.  Chase,  2 
Comet,  73 ;  Coles  vs.  Brown,  4  Sand/.,  Ch.>  123). 

A  provision  vesting  an  interest  in  a  person  to  take  effect 
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upon  hie  death,  is  analogous  to  the  contract  of  life 
and  perfectly  valid  and  unobjectionable. 


The  Surrogate. — The  provisions  of  this  will  have  already 
been  the  subject  of  consideration  by  the  court     {Swpr<*> 

The  question  having  now  been  discussed  whether  Jacob 
8.  Arcularius  is  to  be  excluded  as  one  of  the  residuary  lega- 
tees, from  sharing  in  the  reversion  of  the  fund  directed  by 
the  codicil  to  fall  into  the  testator's  residuary  estate,  on  bit 
decease  without  leaving  issue*  after  careful  examination,  I 
can  see  no  sufficient  reason  for  such  exclusion.  Had  the  tes- 
tator designed  this  fund  for  the  surviving  brothers  and  sisters 
of  Jacob,  it  was  very  easy  to  say  so.  He  has  *ot  done  this* 
but  directed  it  to  fall  into  the  residuum  of  his  estate.  If  it 
is  not  to  go  into  the  residuum,  where  is  it  to  go  1  I  cannot 
strike  out  the  words,  "  sink  into  the  residuum,"  and  insert, 
"pass  to  his  brothers  and  sisters  by  my  present  wife  Phebe,'* 
which  is  about  the  effect  of  the  interpretation  demanded. 
The  most  that  can  be  done  with  words  of  plain  import,  whea 
incongruous  with  other  portions  of  the  will,  is  to  reject  them ; 
but  if  that  were  done  here,  then  the  four  thousand  dollars 
would  still  pass  to  the  residuary  legatees,  or  to  Jacob's  next 
of  kin.  By  the  will,  the  whole  sum  is  given  over  on  his  de- 
cease to  his  "  right  heirs."  The  codicil  revokes  this,  gives  it 
to  his  issue,  and  in  case  he  dies  without  issue,  one  thousand 
dollars  go  to  his  widow,  and  the  remainder  passes  into  the 
residuary  estate.  If  the  gift  over  by  the  codicil  cannot 
stand,  it  might  be  questionable  whether  the  revocation  would 
be  sustained  (Jarman  an  Wills,  154) ;  while,  on  the  other 
hand,  if  the  revocation  be  held  good,  then,  notwithstanding 
the  rejection  of  the  clause  ordering  the  amount  to  sink  into 
the  residuum,  it  would  take  that  direction  by  operation  of 
law,  as  a  remainder  undisposed  of.  The  words,  "  sink  into 
the  residuum/'  have  a  clear,  intelligible  meaning,  needing  no 
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construction  or  interpretation.  They  carry  the  subject  mat- 
ter into  the  residuary  fund.  The  fact  that  the  legatee  of  a 
partial  interest  is  one  of  the  residuary  legatees,  will  not  ex- 
clude him  from  taking  the  remaining  interest  in  the  latter 
character.  (Morgan  vs.  Surmaat,  1  Taunt.,  289 ;  1  Jarman  on 
Wills,  593).  It  often  happens  that  a  testator  has  npt  fore- 
seen all  the  consequences  of  his  dispositions,  and  yet  this  cir- 
cumstance does  not  authorize  the  court  to  vary  the  effect  of 
his  language,  when  plain  and  unambiguous,  in  order  to  suit 
a  supposed  intention,  unwarranted  by  the  words  of  the  will. 
(Deffiis  vs.  Ocldschmidt,  1  Merw.,  417 ;  Mason  vs.  Robinson, 
2  Sim.  &  Sim.,  295 ;  Smith  vs.  Streatfield,  1  Merw.,  858 ; 
Driver  vs.  Frank,  3  Mavle.  dfc  8.,  86, 49,  56).  Though  the  in- 
tention of  the  maker  is  the  guide  to  the  interpreter,  the  in- 
tent is  to  be  sought  from  the  writing,  and  from  the  known 
meaning  and  force  of  the  words  used,  instead  of  resorting  to 
conjecture.  There  are  well-established  rules  of  construction 
which  cannot  be  violated  from  a  suspicion,  that  if  the  testa- 
tor had  foreseen  the  consequences  of  his  disposition,  he  would 
have  provided  otherwise.  Says  Sir  John  Leach  in  Bland 
vs.  Lamb,  5  Mad.,  412 :  "The  question  is  not  what  the  tes- 
tator had  in  his  contemplation  when  he  made  his  codicil,  but 
what  the  words  he  has  used  will  embrace,  according  to  their 
ordinary  signification,  which  must  prevail  unless  qualified  by 
other  expressions  in  the  instrument.  A  testator,  when  he 
gives  his  residue,  may  contemplate  only  the  actual  state  of 
his  property  at  the  time,  and  may  mean  to  give,  and  may 
think  he  is  giving  next  to  nothing,  but  such  residuary  legatee 
will  nevertheless  take  an  after-acquired  million."  And  Lord 
ELdon,  commenting  on  this  rule,  upon  appeal,  says  it  "has 
sometimes  operated  with  great  hardship,  and  directly  con- 
trary to  the  intention  of  the  party."  (2  Joe.  dk  Walk.,  399). 
It  cannot  be  contended  in  the  present  case  that  the  testator 
did  not  intend  the  fund  in  question  to  sink  into  the  residuum 
of  his  estate.  In  considering  it  as  a  part  of  the  residuum, 
then,  we  follow  his  intention.  Whatever  is  to  become  of  it, 
it  must  go  there,  because  he  has  so  directed  unqualifiedly. 
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What  disposition  is  to  be  made  of  it,  after  it  gets  there,  must 
depend  on  the  residuary  clause ;  and  here  again  the  language 
is  clear  and  unequivocal.  If  it  be  urged  as  irrational  to  pro- 
vide $1000  for  Jacob's  wife,  and  yet  direct  the  remaining 
$4000  to  sink  into  a  fund,  in  which  his  widow  might  share 
in  case  qf  his  intestacy,  I  can  only  say  that  it  shows  an  intent 
to  provide  for  Jacob's  wife  a  sum  certain  beyond  her  hus- 
band's power.  But  if  we  reject  that  clause,  this  very  same 
result  might  have  followed  by  operation  of  law;  and  it  can 
hardly  be  maintained  that  a  disposition  is  to  be  overturned 
as  absurd,  when  it  is  consonant  with  the  rule  of  law  and  capa- 
ble of  a  clear  meaning.  But  it  is  not  at  all  unusual  to  give 
a  legatee  a  power  of  disposition  over  a  remainder  or  rever- 
sion in  property,  and  at  the  same  time  to  leave  a  portion  cer- 
tain for  the  kin  or  the  widow  of  the  remainder-man,  in  which 
he  has  a  previous  life  estate.  If  the  testator  had  said,  "I 
place  $5000  in  trust  for  Jacob  during  his  life,  and  on  his  de- 
cease, without  leaving  issue,  direct  $1000  thereof  to  be  paid 
to  his  widow,  and  one-sixth  of  the  remaining  $4000  to  be  paid 
to  Jacob's  executors,  administrators  or  assigns,"  the  will 
must  have  been  carried  out ;  and  yet  this  is  no  more  than  what 
has  been  in  effect  provided  under  the  clauses  in  question. 

Again,  if  the  gift  had  been  to  Jacob  for  life,  and  on 
his  death  to  the  testator's  "  children,"  it  is  argued  that  the 
surviving  children  would  have  taken.  Perhaps  so,  but  a 
form  of  expression  like  that,  would  have  allowed  a  judicial 
construction  of  "  children  "  so  as  to  read  "  other  children." 
The  form  of  this  bequest  does  not  admit  of  that  mode  of 
interpretation.  The  words,  "sink  into  the  residuum,"  require 
no  explanation.  Nor  is  the  court  asked  to  explain  them. 
The  same  remark  applies  to  the  language  of  the  residuary 
gift.  In  fact,  it  is  not  a  verbal  interpretation  that  is  required, 
but  judicial  interposition  to  prevent  the  legal  effect  and  na- 
tural operation  of  words  of  plain  meaning.  The  sense  of 
the  words  and  their  force  are  admitted,  and  the  other  resi- 
duary legatees  claim  under  the  very  provision  which  carries 
the  $4000  into  the  residuary  fund ;  but  when  it  gets  there, 
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they  complain  of  one  of  tbe  consequences  directly  flowing 
from  its  being  there — viz.,  that  the  deceased  legatee  was  en* 
titled  to  a  share  of  it  That  a  bequest  of  a  residue  to  a  life- 
tenant  is  not  so  irrational  as  to  overturn  the  plain  language 
of  a  will,  may  be  illustrated  by  a  number  of  authorities. 
Thus,  in  Urfukart  vs.  Urquhari,  13  Simons,  613,  the  tea* 
tator  directed  one-half  of  the  interest  of  the  residue  of  hk 
estate  to  be  paid  to  his  only  child,  and  the  other  half  to  hie 
wife,  during  their  joint  lives,  and  on  their  decease,  if  the 
daughter  died  without  leaving  issue,  one*half  of  the  capital 
was  to  be  divided  among  his  wife's  "  nearest  of  kin,"  and  the 
other  half  among  the  testator's  "  nearest  of  kin."  The  lega- 
tees having  died,  the  personal  representatives  of  the  daughter 
were  held  to  be  entitled  to  one-half  of  the  capital  in  her 
right,  as  the  next  of  kin  of  the  testator  at  the  time  of  his 
death,  notwithstanding  the  daughter  had  been  the  life-tenant 
of  that  very  half.  The  Vice-Chanoellor,  Sir  Lancelot  Shad* 
well,  remarked,  "  But  what  I  apprehend  is  really  the  rule,  is 
that  the  persons  who  are  designated  by  any  description,  must 
be  the  persons  who  answer  that  description,  according  to  the 
legal  sense  of  those  words,  unless  on  the  face  of  the  instru- 
ment yon  find  that  the  testator  himself  has  put  a  construc- 
tion on  those  words,  and  show  that  he  does  not  mean  them 
to  be  used  in  their  natural,  ordinary  and  legal  sense.  That, 
I  apprehend,  to  be  the  rule,  and  I  find  in  this  case  nothing 
whatever  to  control  or  confine  the  effect  of  the  words  "the 
nearest  of  kin  of  me,"  except  the  mere  surmise  which  arises 
from  the  circumstance,  that  the  testator  had  before,  in  some 
sort  or  other,  made  a  bequest  to  his  daughter.  That  is  the 
only  circumstance,  and  my  opinion  is,  that  upon  this  will 
there  is  not  enough  to  show  that  by  the  terms  "  the  nearest 
of  kin  of  me,"  the  testator  did  not  mean  those  who  should 
be  his  "  nearest  of  kin  at  the  time  of  his  death." 

The  same  principle  was  determined  in  Nicholson*  vs.  W&» 
son,  9  Jwrist,  389 ;  Witkmwn  va,  Garrett,  10  Jurist,  560 ; 
Seifferth  vs.  Badham,  10  Jurist,  892 ;  Say  vs.  Creed,  11  Jurist, 
603,  and  Scott  vs.  Moore,  14  Simons,  35.    In  the  latter  case, 
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the  testator  gave  twenty  thousand  pounds  in  trust  for  Eliza- 
beth Bonell  for  life,  and  after  her  death,  for  her  children ; 
but  if  she  died  without  leaving  children,  he  directed  the 
capital  "should  be  considered  as  part  of  his  personal  estate 
and  effects,  and  should  be  disposed  of  in  a  due  course  of 
administration."  The  rest,  residue,  and  remainder  of  his  estate 
was  then  given  to  the  same  person,  Elizabeth  Bonell.  She 
survived  the  testator,  and  then  died  without  leaving  children. 
There  was  not  a  doubt  entertained  in  the  case,  that  if  the 
£20,000  had  been  directed  to  sink  into  the  residuum,  Eliza- 
beth Bonell  would  have  taken  it.  The  effort  was  to  keep 
it  out  of  the  residue,  it  being  claimed  that  the  words,  "due 
course  of  administration,"  carried  it  to  the  testator's  next  of 
kin.  The  court  thought  otherwise,  and,  without  even  hear- 
ing counsel  for  the  residuary  legatee's  representatives*  deter- 
mined, against  the  testator's  widow  and  next  of  kin,  that  the 
capital  given  over  on  the  decease  of  the  life-tenant,  went  by 
the  terms  of  the  will  to  the  life-tenant,  and  she  being  dead, 
to  her  legal  representatives.  This  is  a  strong  case— much 
stronger,  and  carrying  the  doctrine  further  than  the  case  now 
before  me  requires.  The  argument  in  all  those  cases  was  the 
same  as  urged  here — that  the  testator  could  not  have  intended 
the  life-tenant  on  whose  decease  the  estate  was  given  over,  to 
take  the  capital  or  a  share  in  the  capital  absolutely,  or  as  put 
by  the  counsel  in  one  of  the  cases  that,  having  given  a  life 
interest  "  to  his  son,  he  could  not  have  intended  that  in  the 
event  of  the  death  of  his  son,  it  should  still  go  to  that  son." 
It  thus  appears  that  the  authorities  fully  bear  out  the  con- 
clusion at  which  I  have  arrived,  that  words  of  positive  and 
plain  meaning  cannot  be  divorced  from  their  obvious  sense, 
by  surmise  and  conjecture ;  and  that  the  fact  of  a  residuary 
legatee  having  been  a  life-tenant  of  a  portion  of  the  resi- 
duary fund,  is  not  sufficient  to  deprive  his  representatives  of 
a  share  of  the  very  fund  which  he  enjoyed  for  life,  provided 
the  words  of  the  will  unequivocally  express  such  intent,  and 
there  iB  nothing  on  the  face  of  the  instrument  to  control  the 
ordinary  and  natural  force  of  the  language  employed.    It 
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follows  that  the  representatives  of  Jacob  S.  Arcularius  are 
entitled  to  share  in  the  residuary  estate,  and  as  part  of  it,  in 
the  $4000  directed  by  the  codicil  to  sink  into  the  residuum. 


King  vs.  Barker. 
In  the  matter  of  the  Estate  of  Jesse  Barker,  deceased. 

Thi  testator  devised  and  bequeathed  the  residue  of  his  estate  to  the  children  of  bis 
deceased  brothers  as  tenants  in  common  in  certain  shares,  and  then  provided 
as  follows :  "And  should  either  of  the  said  seven  children  die  before  me,  without 
leaving  any  child  or  other  descendant,  I  hereby  give,  devise,  and  bequeath  the 
residuary  share  or  portion  of  the  one  so  dying  to  her  or  his  surviving  brothers 
or  sisters."  The  nephews  and  nieces  were  also  heirs  and  next  of  kin,  with 
others.  One  of  the  residuary  legatees  having  died  before  the  testator,  leaving 
children, — Held,  That  there  was  an  implied  gift  to  his  children. 

A  devise  to  the  heir  or  residuary  devisee  after  the  death  of  A.,  raises  an  estate  for 
life  in  A.  by  implication ;  but  otherwise  when  the  devise  is  to  a  stranger. 
Whether  a  devise  to  one  of  several  co-heirs  after  the  death  of  A.  raises  in  the 
latter  an  estate  for  life  by  implication, — Quaere. 

Where  there  is  an  absolute  gift  of  personal  estate,  and  then  a  bequest  over  to 
several  co-heirs  and  residuary  legatees,  in  case  the  first  legatee  dies  before  the 
testator  without  leaving  children,  if  the  legatee  dies  leaving  children,  the  leg- 
acy will  survive  to  the  children,  as  being  within  the  testator's  intention. 

John  Niwlakd,  for  Executor. 


The  Surrogate. — The  residuary  clause  of  the  testator's 
will  was  in  these  words :  "  All  and  singular  the  rest,  residue, 
and  remainder  of  my  property  and  estate,  whatever  and 
wheresoever,  both  real  and  personal,  I  do  hereby  give,  devise, 
and  bequeath  as  follows :  that  is  to  say,  the  one  equal  half 
part  thereof  to  the  three  surviving  children,  hereinbefore 
named,  of  my  deceased  brother  Jeremiah  Barker,  and  their 
respective  heirs,  executors,  administrators  and  assigns,  in 
equal  portions,  or  share  and  share  alike ;  and  the  other  half 
part  thereof  to  the  four  sons,  herein  above  named,  of  my  de- 
ceased brother  Abner  Barker,  and  their  respective  heiro, 
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executors,  administrators  and  assigns,  in  equal  portions,  or  share 
and  share  alike ;  and  should  either  of  the  said  seven  children 
die  before  me,  without  leaving  any  child  or  other  descendant, 
I  hereby  give,  devise  and  bequeath  the  residuary  share  or 
portion  of  the  one  so  dying  to  her  or  his  surviving  brothers 
or  sisters,  as  the  case  may  be,  in  equal  portions,  or  share  and 
share  alike/'  One  of  the  residuary  legatees  having  died  be- 
fore the  testator,  leaving  children,  the  question  is  whether 
that  share  lapses  and  is  to  be  distributed  among  the  testator's 
next  of  kin,  or  whether  it  passes  to  the  legatee's  descendants. 
There  is  no  direct  gift  to  the  children  or  descendants  of  the 
residuary  legatees,  eo  nomine,  in  case  their  parents  did  not 
survive  the  testator.  Can  a  bequest  to  them  be  implied  from 
the  fact  that  the  legacy  is  given  over  to  surviving  brothers 
and  sisters,  in  case  any  one  should  die  "without  leaving  any 
child  or  other  descendant  t"  A  contingency  has  arisen  for 
which  no  provision  has  in  terms  been  made,  and  it  becomes 
necessary  to  resort  to  the  probable  intent  of  the  testator  as  it 
may  be  implied  from  the  language  he  has  used.  The  rule 
in  relation  to  real  estate  is,  that  where  land  is  devised  to  the 
heir  after  the  death  of  A.,  an  estate  for  life  is  conferred  on 
A.  by  implication ;  but  that  under  a  devise  to  B.,  a  stranger, 
after  the  death  of  A.,  no  estate  will  arise  to  A.  by  implica- 
tion. If  the  will  contains  a  disposition  of  the  residuary  estate, 
a  devise  to  the  residuary  devisee,  to  take  effect  on  the  decease 
of  another  person,  raises  the  same  implication.  (1  Jarman 
an  WilU,pp.  465,  479;  Button  vs.  Simpson,  2  Vernon,  723 ; 
Blackuxtt  vs.  Bull,  1  Keen,  176;  Roe  vs.  Summerset,  5 
Burr.,  2608 ;  Bird  vs.  Eunedon,  2  SwanL,  842 ;  Ooodrigkt 
vs.  HoeUnt,  9  East,  306.) 

In  the  case  now  before  me,  the  gift  is  to  certain  legatees  as 
tenants  in  common  of  the  residuary  estate,  with  a  provision 
that  if  any  die  before  the  testator,  without  leaving  descend* 
ants,  his  share  shall  survive  to  the  other  residuary  legatees. 
Can  we  impute  to  the  testator  the  extraordinary  intention  of 
enabling  the  survivors  to  take  only  in  case  the  deceased  lega- 
tee left  no  children,  and  yet  if  there  be  children  that  the  chil- 
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dren  should  net  take?  (Mo  park  Rogsrs,  2  Madd.,  449.)  The 
clause  Was  doubtless  intended  to  prevent  a  lapse,  for  without 
its  insertion  the  ebare  of  the  legatee  dying  before  the  testator 
would  have  fallen.  Can  there  be  a  doubt  that  it  was  intended 
the  children  should  be  substituted  in  the  place  of  their  deceased 
parent,  when  the  share  is  given  over  on  the  contingency  of  there 
beingno  children  ?  In  Harmony*.  Dickenson,  1  Bro.  CL  C.  §1, 
the  testator  made  a  bequest  to  his  two  daughters,  and  in  ease  one 
should  die  without  issue,  then  to  the  surviving  daughter  and 
her  issue.  One  married  and  died  leaving  issue,  and  the  other 
died  unmarried,  and  Lord  Thurlow  held  that  the  money  should 
go  to  the  issue  of  the  married  daughter.  (Scott  vs.  Bargeman, 
2  P.  Wm.,  68 ;  Ashley  vs.  Ashley,  6  Sim.,  368;  Crowdsr  vs. 
Clowes,  2  Vesey,  449 ;  Wainewright  vs.  Wainewright,  3  Ves. 
558.)  In  Blackwett  vs.  Bull,  1  Keen,  176,  real  and  personal 
estate  was  given  over  after  the  decease  of  the  testator's  wife, 
to  his  children,  one  of  whom  was  the  heir,  and  Lord  Langdon 
decided  that  the  wife  took  a  life  estate.  As  the  authorities 
stand,  there  would  be  no  difficulty  in  determining  in  the  pres- 
ent case,  that  the  children  of  the  legatee  take  his  legacy  by 
implication,  if  the  bequest  were  general  and  not  residuary* 
But  as  the  share  of  a  residuary  legatee  taking  as  tenant  in 
common,  does  not,  by  his  decease  before  the  testator,  survive 
to  the  other  residuary  legatees,  but  passes  to  the  next  of  kin, 
it  results  in  this  case  that  the  gift  over  to  the  other  residuary 
legatees,  does  not  by  force  of  its  own  terms  come  within  the 
rule  that  a  devise  to  the  heir  or  residuary  devisee  after  the 
decease  of  A.  implies  a  life  estate  in  A.  But  it  appears  in 
fact  that  these  residuary  legatees,  as  next  of  kin  of  the  testa- 
tor, would  share  in  this  lapsed  bequest,  with  others.  Will  a 
devise  to  one  of  several  co-heirs  after  the  decease  of  A.  raise 
an  estate  for  life  in  A.  by  implication  ?  There  seems  to  be 
some  doubt  on  that  point  (Button  vs.  Simpson,  2  Vern., 
728 ;  Willis**.  Lucas,  1  P.  Wins.,  472 ;  1  Jarman  on  WiUs, 
467)  in  respect  to  devises  of  real  estate;  but  the  reasons 
upon  which  the  doubt  arises  do  not  appear  to  me  to  apply  to 
absolute  gifts  of  personal  estate. 
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In  the  present  will  the  legatee's  death  before  the  testator  is 
considered— it  is  the  very  subject  of  his  thoughts,  the  intended 
object  of  his  provision.    Is  it  not  absurd  to  suppose  that  he 
meant  all  his  next  of  kin  to  take  in  case  the  legatee  died  leav- 
ing children,  but  only  a  portion  of  them  to  take,  in  case  he 
died  without  children  ?    How  could  the  fact  of  the  legatee's 
having  children  or  not  having  children  affect  his  intention  as 
to  the  gift  over,  whether  it  should  be  to  one  or  all  of  his  kin- 
dred?   "Is  it  not  probable  that  the  persons,  the  children, 
whose  non-existence  is  made  the  contingency  upon  which 
the  gift  over  is  to  take  effect,  are  placed  in  that  position  for 
the  purpose  of  taking  the  property  in  the  first  instance?"    (1 
Jarmcm  en  Wills,  466).    This  is  the  line  of  argument  upon 
which  devises  of  real  estate  by  implication  are  sustained,  and 
it  applies  with  more  force  to  dispositions  of  personal  estate, 
for  in  respect  to  lands  there  must  be  a  necessary  implication 
to  oust  the  heir,  while  in  regard  to  personalty  the  rule  is  not 
so  strict    It  seems  to  me  impossible  to  account  for  the  gift 
oyer  to  the  deceased  legatee's  brothers  and  sisters,  in  case  he 
died  before  the  testator  without  leaving  children,  upon  any 
other  reasonable  hypothesis  than  the  intent  that  the  children 
should  be  substituted  in  the  place  of  their  parent.     The  chil- 
dren were  here  in  the  contemplation  of  the  testator,  the  death 
of  their  parent,  and  the  lapse  of  the  legacy,  if  not  otherwise 
prevented,  were  also  before  him,  and  he  declares  if  the  parent 
dies  without  leaving  children,  his  brothers  and  sisters  shall 
have  his  share.    Surely  no  court  can  be  at  a  loss  to  discover 
an  intention  in  favor  of  the  children.    He  says  if  A.  should 
die  before  me,  leaving  no  children,  I  do  not  mean  his  legacy 
to  lapse,  but  I  give  it  to  his  brothers  and  sisters.    Shall  he  be 
made  to  say,  if  A.  die  before  me,  leaving  children,  I  do  mean 
his  legacy  to  lapse — neither  his  children  nor  his  brothers  and 
sisters  shall  have  it  ?   Yery  certainly  that  was  not  his  purpose. 
He  not  only  has  not  said  so,  but  he  has  provided  for  the  death 
of  the  legatee  without  leaving  issue,  in  such  a  way  as  to  raise 
the  strongest  implication  in  favor  of  the  issue.    To  reach  any 
other  conclusion,  we  must  do  violence  to  all  the  ordinary  mo 
Vou  ffl.— 9 


180       CASES  IN  THE  SURROGATE'S  COURT. 

kx  purrs,  DAymom. 

tives  and  reasons  which  influence  mankind  in  arranging  tes- 
tamentary dispositions.  In  declaring  that  the  children  of  the 
deceased  legatee  take  the  beqnest  designed  for  their  parent, 
by  implication,  it  is  not  necessary  to  lay  down  any  general 
rule  for  the  government  of  this  class  of  cases.  This  is  a  mere 
question  of  intention.  Each  will  should  be  judged  by  itself, 
and  if  the  Court  can  discover  the  testator's  intention  to  make 
a  gift,  though  it  be  expressed  in  obscure  terms,  or  be  implied 
from  other  provisions,  justice  will  ever  struggle  to  carry  out 
the  intent.  I  think  there  is  sufficient  on  the  face  of  the  resi- 
duary clause  of  this  will,  to  substitute  the  children  of  the 
deceased  legatee  to  the  share  their  father  would  have  taken 
if  living,  and  the  decree  must  provide  for  them  accordingly. 


Ex  parte,  Dawson. 

In  the  matter  cf  the  Guardianship  of  Mary  J  at  Dawson, 

an  infant. 

Where  an  infant,  a  native  citizen  of  the  State  of  New  York,  and  domiciled  in  the 
City  of  New  York,  and  having  a  guardian  duly  appointed  at  the  place  of 
domicil,  was  clandestinely,  and  adversely  to  the  wishes  of  the  guardian,  re- 
moved from  his  jurisdiction  and  taken  to  England— Held,  That  the  guardian 
was  justified  in  attempting  to  recover  the  custody  of  the  ward,  by  invoking 
the  aid  of  the  English  Courts,  and  that  the  expenses  of  such  proceeding  were 
a  proper  charge  on  the  infant'*  estate. 

And  where  the  English  Court  of  Chancery,  when  refusing  to  award  the  custody 
of  the  minor  to  the  American  guardian,  decreed  that  the  guardian  should 
transmit  the  income  of  the  minor's  property  to  England  to  be  disposed  of 
under  the  direction  of  that  Court — Held,  That  under  the  circumstances,  there 
was  no  good  reason  for  deferring  ex  comitate  to  the  decision  of  the  foreign 
tribunal,  and  permission  was  therefore  refused  to  the  guardian  to  transmit 
the  funds  abroad. 

The  Surrogate,  in  respect  to  minors  residing  in  his  county,  has  the  same  extent 
of  authority  as  to  the  appointment  of  guardians,  as  was  possessed  by  the  late 
Court  of  Chancery  of  this  State,  whose  jurisdiction  was  commensurate  with 
that  of  the  English  Court  of  Chancery.  The  statute  directing  such  notice) 
to  be  given  to  the  relatives  residing  in  the  county  as  the  Surrogate  shaU 
think  reasonable,  does  not  exclude  that  officer  from  directing  notice  to  any 
parties  likely  to  be  interested  in  the  welfare  of  the  minor,  whether  residing 
in  the  county  or  State,  or  even  in  a  foreign  country. 
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Ib  making  the  appointment  of  guardian,  the  Surrogate'*  power  and  discretion  are 
entirely  unlimited,  except  by  euch  known  and  eatabliahed  prinoiplee  aa.  govern 
the  conscience  of  all  Courts  of  Equity.  Relative*,  whether  residing  in  another 
county  or  State,  may  be  appointed  to  the  guardianship,  if  they  are  proper 
persona,  and  give  the  requisite  security.  The  consent  of  relatives  is  not 
requisite  to  the  appointment.  The  authority  of  the  Surrogate  is  not  limited 
in  this  respect — the  relatives  have  no  control  in  the  matter,  and  they  have 
no  interest  as  parties,  but  receive  notice  merely  to  inform  the  Court  so  as  to 
make  the  beat  appointment  for  the  welfare  and  interests  of  the  child. 

The  Surrogate  possesses  power  to  remove  a  guardian  on  proper  cause  being  shown. 

The  powers  of  a  guardian  appointed  by  the  Surrogate  are  not  restricted  by  local- 
ity, more  than  in  the  case  of  any  other  officer  in  this  State.  He  is  recog- 
nized aa  the  lawful  guardian  throughout  the  bounds  of  the  State.  He  can- 
not, in  a  strict  sense,  exercise  authority  out  of  this  State,  but  he  is  no  more 
a  local  officer  than  an  executor,  or  administrator,  or  a  guardian  appointed  by 
the  Court  of  Chancery.  Except  as  connected  by  the  Constitution  of  the 
United  States,  which  does  not  touch  the  civil  domestic  government,  New 
York  is  aa  much  a  foreign  State,  relatively  to  the  other  States  of  the  Union, 
aa  England  is  relatively  to  France. 

There  is  no  reason  why  the  same  degree  of  comity  should  not  be  extended  to  the 
judicial  action  of  the  Surrogates'  Courts  in  the  State  of  New  York,  that 
would  be  extended  to  any  other  tribunal  of  a  foreign  country  in  the  exercise 
of  its  legitimate  jurisdiction. 

From  comity  and  considerations  of  mutual  interest,  foreign  States  recognize  and 
give  effect  almost  universally  to  those  laws  of  the  domicil  which  constitute 
the  states,  quality,  or  capacity  of  the  penon,  and  which  place  minors  under 
the  authority  of  guardians  and  tutors,  respect  being  had  to  the  sentence  of  the 
appropriate  tribunal  in  the  place  of  doaaieil. 

In  the  case  of  a  minor  born  in  the  City  of  New  York,  of  a  father  there  resident, 
a  naturalized  citizen,  and  a  mother  there  resident  a  native  citizen,  the  resi- 
dence of  the  parents  there  continuing  until  their  decease,  the  place  of  birth 
and  the  domicil  of  the  parents  made  New  York  the  place  of  the  domicil  of 
the  child. 

The  domicil  of  origin  can  be  changed  only  by  choice,  and  a  domicil  of  choice 
cannot  be  acquired  by  the  act  of  the  minor,  or  of  any  other  person  except  the 
parents  or  the  guardian. 

By  the  common  law  an  alien  signifies  one  born  in  a  foreign  country,  and  it  is  the 
doctrine  of  the  English  law  that  natural  bom  subjects  cannot  divest  them- 
selves of  the  duty  of  allegiance  to  the  country  of  their  nativity.  The  statute* 
giving  to  the  children  of  natural  born  subjects  the  rights  of  English  natural 
born  subjects,  though  bom  in  a  foreign  country,  are  statutes  of  naturalization, 
giving  certain  privileges  without  the  volition  of  the  subject  and  without  the 
condition  of  residence.  If  they  determine  imperatively  the  sUUus  of  the 
natives  of  other  countries,  they  conflict  with  the  doctrine  of  natural  allegiance, 
and  also  with  the  rights  of  the  citizens  of  other  States,  and  with  the  sove- 
reignty of  other  governments. 
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The  Subbooate.— The  father  of  Mary  Jay  Dawson,  a  mi- 
nor, was  a  native  of  England,  whence,  at  the  age  of  sixteen 
years,  he  came  with  his  father  to  this  country  to  reside.  He 
subsequently  renounced  his  allegiance  to  the  Crown  of  Great 
Britain,  and  became  a  naturalized  citizen  of  the  United  States. 
His  residence  was  in  the  city  of  New  York  from  anterior  to 
his  marriage  until  his  decease  in  1852.  The  mother  of  the 
infant  was  a  native  of  the  United  States  and  a  resident  of 
this  city,  where  she  died  in  1846.  The  minor  was  born  in 
New  York  in  the  year  1842,  and  inherited  from  her  mother 
a  large  estate  situated  in  this  place. 

In  June,.  1852, 1  appointed  Miss  Mary  Ann  Dawson,  a  pa- 
ternal aunt,,  guardian  of  the  infant,  after  objections  made  on 
the  part  of  some  of  the  maternal  relatives  had  been  with- 
drawn, upon  the  consent  of  the  guardian  being  given  that 
her  ward  should  continue  to  reside  in  the  United  States. 
Miss  Dawson  having  subsequently  retracted  that  consent,  and 
expressed  her  desire  to  renounce  her  guardianship,  her  letters 
were  superseded  in  October,  1852,  and  Miss  Eliza  C.  Jay 
was  appointed  in  her  stead.  Her  ward  being  concealed, 
Miss  Jay  thereupon  instituted  a  suit  in  the  Supreme  Court, 
and  procured  an  injunction  to  restrain  the  removal  of  the 
minor  from  the  State.  The  service  of  this  process  was 
avoided  until  the  infant  was  clandestinely  taken  to  England. 
Miss  Jay  proceeded  to  that  country,  and  set  on  foot  proceed- 
ings for  the  purpose  of  procuring  the  custody  of  her  ward, 
in  which  she  was  not  only  unsuccessful,  but  was  ordered  by 
the  Court  of  Chancery  to  transmit  the  income  of  the  minor's 
property  to  England,  to  be  disposed  of  under  the  direction 
of  that  court.  The  present  application  is  made  to  me  for 
instructions  in  respect  to  a  compliance  with  the  order  of  the 
Lord  Chancellor,  and  also  for  an  allowance  of  the  expenses 
incurred  in  the  attempt  to  recover  the  custody  of  the  minor. 

Some  remarks  which  fell  from  Sir  John  Stuart,  the  Vice- 
Chancellor,  in  respect  to  the  jurisdiction  of  the  Surrogate's 
Court,  render  it  necessary  to  correct  a  mistake  as  to  the 
powers  of  this  court    And  first,  as  to  the  appointment  of 
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guardians :  the  Surrogate,  in  respect  to  all  minors  residing  in 
his  county,  has  the  same  extent  of  authority  as  the  late  Court 
of  Chancery,  and  that  court  possessed  the  same  power  as  the 
English  Court  of  Chancery.  (2  R.  S^p.  173).  It  is  true,  the 
statute  directs  such  notice  of  the  application  to  be  given  to 
the  relatives  residing  in  the  county  as  the  Surrogate  "shall 
on  due  inquiry  think  reasonable,"  and  "  on  such  relatives 
only  as  the  Surrogate  shall  direct ;"  but  there  is  nothing  in 
the  world  to  exclude  the  Surrogate  from  making  the  broadest 
inquiries  possible,  and  directing  notice  to  parties  likely  to 
feel  interested  in  the  welfare  of  the  minor,  whether  residing 
in  the  county  or  State,  or  even  in  a  foreign  country.  In  this 
respect,  his  course  of  procedure  is  just  as  undefined  by  statute 
and  just  as  discretionary  as  that  of  the  Court  of  Chancery ; 
and  once  having  obtained  cognizance  of  the  subject  matter 
by  the  residence  of  the  minor,  and  an  application  for  guard- 
ianship, his  jurisdiction  is  just  as  broad  as  that  of  the  Court 
of  Chancery.  In  making  the  appointment,  his  power  and 
discretion  are  entirely  unlimited,  except  by  such  known  and 
established  principles  as  govern  the  conscience  of  all  courts 
of  equity.  It  is  quite  an  error  to  suppose  that  relatives  in 
another  county  or  State  are  "  beyond  the  view  of  the  Surro- 
gate." There  is  nothing  in  the  way  of  their  appointment  if 
they  are  proper  persons  and  give  the  requisite  security. 
There  is  not  a  word  in  the  statute  to  sanction  such  an  idea, 
and  every-day  practice  throughout  the  State  witnesses  against 
it 

It  is  a  great  mistake  also  to  suppose  that  the  consent  of 
relatives  residing  in  the  county,  or  indeed  of  any  relatives, 
is  requisite  to  the  appointment  of  a  guardian.  The  authority 
of  the  Surrogate  is  entirely  unlimited  in  this  respect  The 
relatives  have  no  control  in  the  matter  whatever.  They  have 
no  interest  as  parties,  but  receive  notice  merely  to  inform  the 
court,  so  as  to  make  the  best  appointment  for  the  welfare  and 
interests  of  the  child.  For  example,  in  the  present  case  it 
was  entirely  competent  for  the  Surrogate  to  have  appointed 
Frederick  Dawson  or  Robert  Lee  Dawson  guardian,  provided 
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he  had  been  satisfied  such  course  was  most  beneficial  for  the 
infant  The  Surrogate  also  possesses  ample  power  to  remove 
a  guardian.  Chancellor  Kent  held  that  the  Court  of  Chan- 
cery alone  possessed'  that  jurisdiction  (In  the  matter  of  An* 
drews,  an  Infant,  1  John.  0.  i?.,  99);  but  that  was  nearly 
forty  years  ago,  and  since  then  the  Revised  Statutes  have 
clothed  the  Surrogate  substantially  with  all  the  power  the 
Court  of  Chancery  formerly  possessed.  (2  B.  S.,p.  151,  §  6). 
Nor  are  the  powers  of  a  guardian  appointed  by  the  Surro- 
gate limited  or  restricted  by  locality  more  than  in  the  case 
of  any  other  officer  in  this  State.  He  is  recognized  m  the 
lawful  guardian  throughout  the  bounds  of  the  State.  Of 
course  he  cannot,  in  a  strict  sense,  exercise  authority  out  of 
this  State.  But  that  limitation  is  not  peculiar  to  a  guardian 
appointed  by  the  Surrogate.  In  the  very  nature  of  things, 
it  appertains  not  only  to  all  State  officers,  but  also  to  the 
courts,  which,  not  possessing  extra-territorial  jurisdiction,  can 
give  no  extra-territorial  authority.  A  guardian  appointed  by 
a  Surrogate  is  no  more  a  local  officer  than  an  executor,  ad- 
ministrator, or  than  a  guardian  appointed  by  the  Court  of 
Chancery.  (Mowett  vs.  Dickey,  1  Johns.,  C.  H.f  156).  In 
his  opinion  in  Miss  Jay's  case,  the  Vice-Chancellor  said,  "  It 
seems,  therefore,  that  the  appointment  of  Miss  Jay  to  be 
guardian  by  the  Surrogate  of  New  York,  is  so  strictly  local, 
that  she  could  not,  according  to  the  American  law,  exercise 
it  in  the  neighboring  State  of  Maryland."  That  is  true,  but 
it  does  not  depend  on  the  fact  that  the  guardian  is  appointed 
by  the  Surrogate,  for  in  making  the  appointment  the  Surro- 
gate acts  by  authority  of  the  People  of  the  State  of  New 
York,  and  the  People  of  New  York  have  no  authority  in  the 
State  of  Maryland.  Except  as  connected  by  the  Constitution  of 
the  United  States,  which  does  not  touch  at  all  the  civil,  do- 
mestic government,  New  York  is  as  much  a  foreign  State  re- 
latively to  Maryland,  as  England  is  relatively  to  France ;  and 
a  guardian  appointed  in  New  York,  no  matter  by  what  court, 
has  just  as  much  authority  in  Maryland,  no  more,  and  no 
less,  as  a  guardian  appointed  by  the  Lord  Chancellor  of 
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England  would  have  in  France.  The  ground  is  the  same  in 
each  case — that  the  laws  of  one  State  have  no  force  or  effect, 
jproprio  jure,  in  another  State.  There  is  no  reason,  there- 
fore, why  the  same  degree  of  comity  should  not  be  extended 
to  the  judicial  action  of  the  Surrogates'  Courts  in  the  State  of 
New  York,  that  would  be  extended  to  any  other  tribunal  of 
a  foreign  country  in  the  exercise  of  its  legitimate  jurisdiction. 
The  court  acts  by  authority  of  the  People  of  this  State,  its 
jurisdiction  is  commensurate  with  that  of  the  late  Court  of 
Chancery  in  the  appointment  and  removal  of  guardians  of 
minors  resident  in  the  county,  and  its  acts  are  of  recognized 
authority  within  the  limits  of  the  State.  What  attention  it 
paid  to  its  judicial  action  beyond  the  limits  of  the  State,  de- 
pends entirely,  whether  in  Maryland,  France  or  England, 
upon  the  degree  of  regard  had  to  the  comity  of  nations. 
"It  is  established  as  a  principle  of  international  jurispru- 
dence," says  Burge,  "that  effect  should  be  given  to  the  laws 
of  another  State  whenever  the  rights  of  a  litigant  before  its 
tribunals  are  derived  from  or  are  dependent  on  those  laws, 
and  when  such  recognition  is  not  prejudicial  to  its  own  inte- 
rests, or  the  rights  of  its  own  subjects."  (1  Burge  Com.,  p.  5). 
It  may  also  be  safely  laid  down,  that  from  comity  and  con- 
siderations of  mutual  interest,  foreign  States  recognize  and 
give  effect  almost  universally  to  those  laws  of  the  domicil 
which  constitute  the  statue,  quality  or  capacity  of  the  person, 
and  which  place  minors  under  the  authority  of  guardians 
and  tutors,  respect  being  had  in  this  particular  to  the  sen- 
tence of  the  appropriate  tribunal  in  the  place  of  domicil. 
(Ibid.  pp.  14,  25). 

In  the  present  case  there  can  be  no  doubt  that  the  domicil 
of  the  minor  was  and  is  in  the  city  of  New  York.  The  place 
of  birth,  or  the  domicil  of  the  father,  regulates  the  domicil  of 
the  child.  Mary  Jay  Dawson  was  born  in  this  city,  and  her 
father  resided  here  at  the  time  of  her  birth,  and  thence  till 
his  decease.  This,  then,  was  her  domicil  of  origin.  The  domi- 
cil of  origin  can  be  changed  only  by  choice,  and  the  domicil 
of  choice  being  that  which  the  person  himself  establishes,  it 
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cannot  be  acquired  by  the  act  of  the  minor,  or  by  any  other 
person  save  the  father,  or  the  mother  being  a  widow  and  not 
having  married  again.  (Scrimshire  vs.  Scrimshire,  2  Hogg. 
Consist,  406.)  The  domicil  of  the  minor,  therefore,  had  not 
been  changed  at  the  time  the  case  was  brought  before  the  Court 
of  Chancery  in  England.  Whether  a  guardian  can  change 
the  residence  of  his  ward  is  not  now  under  consideration. 
But  again,  the  minor  was  a  native  citizen  of  the  United 
States.  By  the  Common  Law  she  was  an  alien  in  England. 
Says  Lord  Coke:  "Alien,  alienigena,  is  derived  from  the 
Latin  word  alienus,  and  according  to  the  etymology  of  the 
word,  it  signifieth  one  born  in  a  strange  country,  under  the 
obedience  of  a  strange  prince  or  country  (and  therefore,  Brac- 
ton  saith  that  this  exception  propter  defectum  nationis,  should 
rather  be  propter  defectum  subjection,™) ,  or  as  Littleton  saith, 
(which  is  the  surest),  out  of  the  liegeance  of  the  king."  {Co. 
LiU.,  128,  b ;  1  Bacon  Ab.,  193,  tit.  Alien ;  1  Com.  Dig.,  552, 
Alien;  Calvin's  Case,  7  Hep.,  16  a;  Duroure  vs.  Jones,  4, 
Term  B.,  300;  Stanly  vs.  Bernes,  3  Hogg.  373.)  "When 
I  say,"  says  Blackstone,  "that  an  alien  is  one  who  is 
born  out  of  the  king's  dominions,  or  allegiance,  this  also  must 
be  understood  with  some  restrictions.  The  Common  Law 
indeed  stood  absolutely  so,  with  only  a  very  few  exceptions,  so 
that  a  particular  act  of  Parliament  became  necessary  after 
the  Bestoration,  "  for  the  naturalization  of  children  of  his 
Majesty's  English  subjects,  born  in  foreign  countries  during 
the  late  troubles."  And  this  maxim  of  the  law  proceeded 
upon  a  general  principle,  that  every  man  owes  natural  alle- 
giance where  he  is  born,  and  cannot  owe  two  such  allegi- 
ances, or  serve  two  masters  at  once."  (1  Com.,  873.)  Now 
it  is  the  doctrine  of  the  English  Law  that  natural  born  sub- 
jects cannot  divest  themselves  of  the  duty  of  allegiance  which 
they  by  natural  law  owe  to  the  country  of  their  nativity — 
that  this  duty  is  "  intrinsic  and  perpetual."  If  this  duty  can- 
not be  divested  by  the  act  of  a  person  who  has  attained  full 
age,  much  less  can  it  be  by  a  minor,  or  by  persons  who  have  un- 
lawfully obtained  the  custody  of  a  minor,  and  taken  her  from 
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her  native  country  in  defiance  of  the  action  of  its  tribunals 
of  justice.  It  may  be  said  that  by  the  statutes  of  7  Anne,  c. 
v.,  §  8,  and  4  Geo.  II,  ck.  21,  which  gave  to  the  children  of 
natural  born  subjects  the  rights  of  an  English  natural  born 
subject,  Mary  Jay  Dawson  is  an  English  subject  But  those 
were  enabling  statutes — extending  privileges,  and  not  estab- 
lishing coercively  a  national  character.  Their  phraseology 
is  the  same  as  that  of  various  naturalization  acts,  which  gen- 
erally declare  that  the  person  "  shall  be  deemed,  adjudged, 
and  taken  to  be  natural  born  subjects  of  this  kingdom,  to  all 
intents,  constructions  and  purposes  whatever."  (13  Geo.  II,  & 
7;  20  Geo.  II.  c.  44;  22  Geo.  II,  c.  45;  13  Geo.  II,  c.  25.)  The 
statutes  of  Anne  and  Geo.  II.  differ  only  from  other  naturaliza- 
tion acts  in  respect  to  the  condition  on  which  the  privilege  is 
granted.  (4  Geo.  II,  c.  21).  They  are  peculiar  in  attaching  the 
character  of  British  subjects  to  the  native  born  citizens  of  other 
States,  without  the  volition  of  the  subject,  and  without  requir- 
ing the  condition  of  residence.  If  they  are  to  be  construed 
as  imperatively  determining  the  status  of  the  natives  of  other 
countries,  coming  within  their  provisions,  they  conflict  with 
the  doctrine  of  natural  allegiance,  which,  according  to  the 
Common  Law,  "  cannot  be  forfeited,  cancelled,  or  altered  by 
any  change  of  time,  place,  or  circumstance."  (Blackstone  Com., 
1,  369,  370.)  Thus  while  it  is  held  that  a  native  of  England 
cannot  be  expatriated  even  by  his  own  act,  a  native  of  the  Uni- 
ted States,  if  found  in  England,  would  be  claimed  as  a  Brit- 
ish subject  by  virtue  of  these  statutes  of  naturalization.  This 
is,  in  other  words,  the  assertion  of  the  right  of  sovereignty 
over  citizens  of  the  United  States  born  here  of  an  English 
father,  a  right  which  has  its  inception  at  the  instant  of  birth, 
though  incapable  of  exercise  unless  accident  or  circumstance 
place  the  subject  on  British  soil.  There  is  thus  not  only  a 
conflict  with  the  English  doctrine  of  natural  allegiance,  but 
also  with  the  rights  of  the  American  Government — and  the 
local  law  of  England  is  made  to  operate  upon  a  native  citizen 
of  the  United  States,  simply  because  he  may  have  placed  him- 
self within  its  power  by  touching  English  soil. 
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It  certainly  does  not  increase  the  strength  of  this  claim  that 
the  ward  of  Miss  Jay  was  removed  from  the  country  of  her 
birth  clandestinely  and  in  defiance  of  the  authority  of  the 
courts  of  justice.  The  Lord  Chancellor  in  his  judgment  says: 
"  If  I  were  called  upon  now  to  adjudge  on  the  conduct  of  Mr. 
Dawson  and  Miss  Dawson  as  to  what  they  did  when  they 
were  in  America,  I  should  be  very  much  inclined  to  say  that 
I  think  they  did  not  conduct  themselves  with  propriety, 
because  I  cannot  but  feel  that  they,  more  or  less  in  a  clan- 
destine manner,  caused  this  young  lady  to  be  brought  from 
America  over  to  England."  Here  then  was  a  native  born 
citizen  of  the  United  States,  admitted  to  have  been  clandes- 
tinely taken  from  her  home,  from  her  father's  and  mother's 
home,  in  defiance  of  the  mandate  of  the  local  tribunals,  and 
of  the  wishes  of  her  legally  constituted  guardian— one  who 
by  the  rule  of  the  Common  Law  could  not  put  off  her  natural 
allegiance,  and  who  being  in  minority  was  incompetent  to 
change  her  domicil — and  she,  being  by  the  laws  of  England, 
that  is,  by  a  legal  fiction  created  by  act  of  parliament,  deemed 
a  British  subject,  by  reason  of  the  nativity  of  her  father,  is 
retained  in  that  country  by  the  sanction  of  the  Court  of  Chan- 
cery, while  the  guardian  appointed  by  the  American  tribunal 
is  directed  to  transmit  the  income,  to  be  appropriated  under 
the  direction  of  the  foreign  court.  Sir  John  Stuart,  the  Yice- 
Chancellor  before  whom  this  case  was  first  brought,  approved 
of  a  scheme  reported  by  the  clerk,  to  the  effect  that  it  would 
be  for  the  benefit  of  the  infant  that  "she  should  not  be 
estranged  from  her  maternal  relatives,"  and  that  the  guardian 
appointed  in  New  York  should  be  at  liberty,  when  conveni- 
ent, to  remove  the  infant  to  New  York,  "  for  her  residence 
and  education,  until  the  further  order  of  the  Court,  on  secu- 
rity to  return  and  account,"  «fcc.  This  decision  was  reversed 
by  the  Lord  Chancellor,  who,  on  coming  to  the  conclusion  to 
retain  the  minor  in  England,  necessarily  declined  a  recogni- 
tion, even  by  comity,  of  the  obligation  of  the  law  of  the  place 
of  her  nativity  and  of  her  domicil,  and  of  the  forum  where 
guardianship  had  been  legally  determined,  before  foreign 
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jurisdiction  had  been  attained.  Under  the  circumstances 
attending  the  removal  of  the  minor  from  the  United  States, 
the  guardian  was,  in  my  judgment,  entirely  justified  in  pro- 
ceeding to  England  and  making  the  appropriate  appeal,  for 
the  restitution  of  her  ward,  to  the  Courts  of  that  country.  The 
decision  which  has  been  rendered  could  not  well  be  antici- 
pated. I  have  no  disposition  further  to  consider  it  than  has 
been  necessary  to  show  that  I  am  not  called  upon  by  any  cir- 
cumstances properly  addressed  to  judicial  discretion,  to  forego 
my  jurisdiction  over  the  minor,  her  guardian  and  her  prop- 
erty, and  to  defer  to  the  judgment  of  the  foreign  tribunal. 
The  minor  was  originally,  naturally,  and  legitimately  under 
the  control  of  our  own  Courts.  She  was  covertly  carried 
away  in  evasion  of  our  laws,  and  now  to  reward  at  once  the 
act  and  the  judgment  of  the  foreign  court,  by  sending  her 
property  after  her,  would  be  yielding  to  a  spirit  of  comity, 
not  only  where  it  was  not  due,  but  where  it  had  already  been 
unacknowledged. '  I  must,  therefore,  direct  the  allowance  of 
the  expenses  of  the  guardian,  and  refuse  to  permit  the  trans- 
mission of  the  funds  of  the  infant  abroad. 


MoCokd  vs.  Notes. 
In  the  matter  of  the  Estate  of  Charles  Notes,  deceased. 

The  policy  of  oar  law  in  relation  to  Life  Insurance,  ie  in  favor  of  allowing  the 
wife,  either  in  her  own  name  or  through  the  medium  of  a  trustee,  to  insure 
hear  husband's  life  free  from  the  claims  of  his  representatives  or  his  creditors. 
An  intestate  having  before  his  decease  effected  an  insurance  on  his  life 
for  $4000,  subsequently  surrendered  the  policy,  and  took  out  two  new  poli- 
cies for  $2000  each,  one  of  which  he  assigned  in  consideration  of  three  hun- 
dred dollars,  the  assignee  agreeing  to  pay  the  future  premiums,  and  on  the 
assignor's  decease  to  pay  his  widow  fifteen  hundred  dollars,  and  the  other 
of  which  he  assigned  for  the  benefit  of  his  wife,  the  assignee  obligating 
himself  .to  pay  the  premiums.  The  policies  were  of  little,  if  any,  pecuniary 
value  at  the  time  of  the  assignment,  so  far  as  related  to  the  premiums  that 
had  been  paid.  The  company  with  whom  the  insurance  was  effected  were 
empowered  by  their  charter  to  insure  the  life  of  a  husband  for  the  benefit  of 
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his  wife, — Held,  that  the  title  being  transferred,  the  legal  representatives  of 
the  assignor  could  not  recover  on  the  policies.  If  the  transaction  is  sought 
to  be  impeached  as  being  fraudulent  and  void  in  respect  to  creditors,  it  seems 
to  be  unnecessary  to  compel  the  administratrix  of  the  assignor  to  give  secu- 
rity for  the  amount  of  the  policies,  until  the  rights  of  the  creditors  have  been 
determined  by  a  court  of  competent  jurisdiction — the  administratrix  claiming 
in  her  own  individual  right,  under  a  legal  title  outstanding  at  the  intestate's 


Richard  Busteed,  for  petitioner. 
N.  J.  Watjcrbury,  for  administratrix. 


The  Subrogate. — This  is  an  application  on  the  part  of  a 
creditor  of  the  intestate  to  compel  the  administratrix  to  give 
additional  security  on  the  ground  that  the  penalty  of  the 
bond  taken  on  the  grant  of  administration,  is  inadequate  in 
amount    (Laws,  1837,  ch.  460,  §  35).  Whether  such  an  order 
should  be  made,  depends  entirely  upon  questions  growing 
out  of  the  assignments  of  two  policies  of  insurance  for  $2000 
each  on  the  life  of  the  intestate.    A  policy  for  $4000  was 
first  taken  out  in  April,  1850.    Six  months  after,  it  was  sur- 
rendered, and  in  its  place  two  for  $2000  were  substituted. 
The  consideration  stated  was  the  payment  of  $4,22,  and  the 
annual  premium  of  $19,20.    These  policies  were  issued  to 
the  intestate  in  his  own  name,  October  11,  1850,  and  on  the 
30th  October,  1850,  he  assigned  one  of  them  to  Milton  St 
John,  in  consideration  of  the  sum  of  three  hundred  dollars, 
the  assignee  agreeing  to  pay  the  future  premiums,  and  on  the 
assignor's  decease,  to  pay  his  widow  fifteen  hundred  dollars. 
The  other  policy  was  assigned  to  the  same  party  on  the  14th 
day  of  February,  1851,  for  the  benefit  of  the  assignor's  wife, 
the  assignee  obligating  himself  to  pay  the  premiums.    The 
policies  were  of  little,  if  any,  pecuniary  value  at  the  time  of 
the  assignments,  if  we  regard  merely  the  premiums  that  had 
been  paid ;  but  it  is  urged  that  the  state  of  the  intestate's 
health  rendered  his  early  decease  probable,  and  therefore  the 
assignments  were  fraudulent  and  void  as  against  creditors. 

Under  the  provisions  of  the  English  Bankrupt  Act,  life 
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policies  are  held  to  vest  in  the  assignee,  as  chattels  in  the 
order  and  disposition  of  the  assured,  and  an  assignment  with- 
out notice  to  the  company,  is  void  as  against  the  assignee  in 
bankruptcy.  {AngeU  on  Life  Insurance,  §  336).  The  policy 
of  our  law,  however,  is  in  favor  of  allowing  the  wife,  either 
in  her  own  name  or  through  the  medium  of  a  trustee,  to  in- 
sure her  husband's  life  free  from  the  claims  of  his  represen- 
tatives or  of  his  creditors.  (Laws  of  1840,  ch.  80).  The 
company  with  which  the  policies  in  question  were  effected, 
have  power  by  the  charter  granted  by  the  Legislature  of 
Connecticut  to  insure  the  life  of  the  husband  for  the  benefit 
of  the  wife.  The  intestate,  instead  of  effecting  insurance 
directly  in  the  name  of  his  wife,  which  would  have  been 
lawful,  has  accomplished  the  same  result  substantially  by 
assigning  the  policies  to  an  assignee  in  trust  for  his  wife,  the 
assignee  agreeing  to  pay  the  premiums,  and  so  removing  all 
ground  for  complaint  that  the  husband  had  contributed  the 
fund  for  sustaining  the  policies.  The  company  was  notified 
of  the  assignment;  and  by  the  assignment  and  delivery  there 
was  an  entire  transfer  of  the  title,  so  that  the  husband  no 
longer  had  control  over  the  policies,  and  consequently  his 
administratrix  cannot  establish  any  claim.  (Hwrrison  vs.  Mo- 
Conkey,  1  Johns.,  Ch.  B.}  Ma^ylandy  p.  34).  The  title  of 
the  assignee  and  of  the  wife  is  undoubtedly  good  and  valid 
against  the  intestate's  representatives. 

Whether  creditors,  who  did  not  intervene  before  the  trans- 
fer of  title  was  perfected,  can  impeach  the  assignment  of  a 
contract  which  rested  merely  in  contingency,  and  which  was 
of  such  a  character  as  the  law  sanctions  by  its  policy  in  view 
of  the  relation  of  husband  and  wife  and  the  rights  of  credi- 
tors, is  a  question  I  do  not  think  necessary  for  me  to  pass 
upon.  The  assignments  being  valid,  so  far  as  the  intestate 
and  his  representatives  are  conoerned,  and  if  fraudulent  as 
to  creditors,  only  invalid  to  the  extent  of  their  claims,  they 
have  their  remedy  in  equity,  if  any  wrong  has  been  done, 
against  the  assignee  and  the  cestui  que  trust.  The  latter 
both  claim  adversely  as  against  the  estate  of  the  intestate. 
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To  compel  the  administratrix  to  give  eeeurity  for  what  she 
claims  in  her  own  individual  right,  and  under  a  legal  title 
outstanding  at  the  intestate's  decease,  seems  to  me  alike  bur- 
densome and  unnecessary.  If  a  court  of  competent  jurisdic- 
tion shall  adjudge  the  assignments  void  as  respects  creditors, 
the  case  will  present  a  new  appearance.  For  me  to  interfere 
now  would,  in  my  judgment,  be  quite  premature.  The  ap- 
plication must,  therefore,  be  denied,  each  party  paying  his 
own  costs. 


Lawbenoe  vs.  Holden. 
In  the  matter  of  the  Estate  of  Alexander  Lawrence,  deceased. 

Wants  the  testator  by  bit  will  gave  his  wife, "  free  and  clear  of  all  incumbrances," 
the  use  of  a  dwelling-house  for  life ;  and  in  case  she  requested  it,  directed 
the  property  to  be  sold,  the  proceeds  invested,  and  the  interest,  income,  and 
dividends  to  be  applied  to  her  use  for  life. — Held,  that  the  executors  were  not 
bound  to  pay  the  current  taxes  and  assessments  out  of  the  testator's  general 
estate.  The  general  rule  is,  that  the  life-tenant  must  keep  down  the  accru- 
ing charges  unless  in  case  of  assessments  which  constitute  a  permanent  im- 
provement, and  to  constitute  an  exception  to  the  rule  requires  a  clear  provi- 
sion. The  words  "  free  and  clear  of  all  incumbrances,"  in  the  devise  in 
question,  refer  to  incumbrances  which  might  exist  at  the  testator's  death, 
and  not  to  the  mode  of  enjoyment  by  the  life-tenant. 

It  always  requires  an  express  provision  to  disturb  the  rule  of  law  that  separate 
funds  must  bear  their  respective  charges, 

W.  R.  Bibb*, /or  Widow. 

Horace  Holdbn,  Executor  in  person. 


The  Subrogate.  The  testator  devised  to  his  wife,  "  free 
and  clear  of  all  incumbrances,"  his  dwelling-house  in  Thir- 
tieth-street in  this  city,  "  to  have  and  to  hold  the  same  to  her 
own  use,  during  the  term  of  her  natural  life ;"  and  in  case 
she  should  request  it  to  be  sold,  he  directed  his  executors  to 
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Bell,  and  to  invest  the  proceeds,  and  "  to  apply  all  the  inter- 
est, dividends,  and  income  to  accrue  from  such  investment," 
to  the  use  of  his  wife  daring  her  natural  life.  He  then  be- 
queathed to  his  wife  the  income  for  life  of  one  thousand 
dollars,  and  after  sundry  legacies,  left  all  the  residue  of  his 
estate  in  trust  for  his  daughter  and  her  children.  It  is  con* 
tended  on  the  part  of  the  widow,  that  the  executors  are  bound 
to  pay  the  current  taxes  and  assessments  upon  the  dwelling* 
house  devised  to  the  widow  for  life.  My  opinion  is  other* 
wise.  The  general  rule  undoubtedly  compels  the  life-tenant 
to  keep  down  accruing  charges  on  the  estate,  unless  in  case 
of  assessments  which  constitute  a  permanent  improvement 
To  constitute  an  exception  to  that  rule,  requires  a  clear  pro* 
vision.  This  is  supposed  to  be  contained  in  the  words  "  free 
and  clear  of  all  incumbrances,"  but,  generally,  a  will  is  in* 
terpreted  as  taking  effect  at  the  testator's  decease,  unless  the 
language  gives  it  a  future  effect.  Besides,  it  is  observable 
that  the  phrase  "free  and  clear  of  all  incumbrances"  is  con- 
nected with  the  devise,  and  not  with  the  mode  of  enjoyment : 
"I  give  and  devise  to  my  said  wife,  free  and  clear  of  all 
incumbrances."  If  the  expression  had  been  "  to  have  and 
to  hold  the  same  to  her  own  xx^free  and  clear  of  ail  incum- 
brances during  the  term  of  her  natural  life,"  there  would 
have  been  more  room  for  argument.  But  the  first  clause  of 
the  will  explains  definitely  the  intention  of  the  testator  con* 
veyed  in  the  words,  "  free  and  clear  of  all  incumbrances." 
He  there  says,  "  I  order  and  direct  that  any  mortgages  or 
other  incumbrances  on  my  said  house  in  Thirtieth-street,  and 
all  my  other  just  debts,  shall  be  fully  paid  and  discharged 
out  of  my  estate  as  soon  as  conveniently  may  be  after  my 
decease."  It  is  very  apparent  from  this,  that  by  incumbran- 
ces he  meant  only  such  as  existed  at  the  time  of  his  death, 
such  as  were  then  owing  as  debts  by  him.  Again,  taking 
the  whole  scope  of  the  will,  and  the  particularity  with  which 
provision  is  made  in  detail  for  various  contingencies^Jfis/ 
remarkable,  if  he  intended  the  executors  to  keep  dJEJwn  g*t 
taxes  on  the  dwelling-house,  that  he  did  not  pro? 
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for  that  purpose.  Such  a  direction,  if  it  had  been  made, 
would  have  required  a  continuing  trust  during  her  life,  the 
charge  being  annual  and  not  occasional.  No  such  fund  is 
provided,  the  house  itself  is  devised  directly  to  the  wife,  and 
the  whole  residue  of  the  estate  is  given  over  to  his  daughter 
and  her  children.  The  provision,  that  on  the  sale  of  the 
house,  the  executors  are  to  apply  "  all  the  interest,  dividends, 
and  income"  to  accrue  "  from  the  proceeds  when  invested,  to 
the  use  of  his  wife,"  means  no  more  than  the  income  after 
paying  all  lawful  charges,  executors'  commissions  and  taxes, 
if  there  be  any.  It  always  requires  an  express  provision 
to  disturb  the  rule  of  law  that  separate  funds  must  bear 
their  respective  charges.  To  place  the  burden  properly 
belonging  to  one,  upon  another,  can  be  effected  only  by  clear 
words.  "All  the  income"  means  no  more  than  the  income. 
For  these  reasons  I  am  entirely  satisfied  that  the  widow  can- 
not resort  to  the  testator's  residuary  estate,  for  the  exoneration 
of  her  lands  from  taxes  accruing  since  her  husband's  decease. 


Roman  Catholic  Orphan  Asylum  vs.  Emmons. 
In  the  matter  of  the  Estate  of  Mabia  Moonet,  deceased. 

Ths  testatrix  by  her  will  gate  to  the  Roman  Catholic  Orphan  Asylum  in  the  City 
of  New  York,  all  future  dividends  of  all  her  shares  of  the  capital  stock  of  "  the 
Mechanics'  Bank,  so  usually  called  in  the  City  of  New  York."  At  the  time 
of  making  the  will  and  at  her  decease,  she  had  one  thousand  dollars  in  the 
stock  of  the  City  Bank,  but  none  in  the  Mechanica'  Bank,  nor  had  she  ever 
owned  any  in  the  last-named  institution. — Hddt  that  the  shares  in  the  City 
Bank  passed  under  the  will  to  the  legatees  named. 

Evidence  of  material  facts  is  in  all  cases  admissible  in  aid  of  the  application  of  a 
will,  to  determine  whether  the  words  with  reference  to  the  facts  admit  of  a 
plain  application,  and  if  not,  then  to  determine  whether  they  can  be  applied 
in  any  other  sense  of  which  they  are  capable,  so  as  to  satisfy  the  intention. 

The  present  case  is  one  of  misdescription.  A  legacy  will  not  be  allowed  to  rail 
merely  by  a  false  description,  if  by  rejecting  the  portion  of  the  description 
that  is  false,  there  are  words  enough  left  in  the  testament  to  effect  the  testa- 
tor's intention  and  convey  the  subject  matter  he  intended  to  dispose  of.    Mis- 
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description  it  fttal  what  total,  bat  if  only  partial,  the  inaccurate  portion  may- 
be disregarded.  The  word  u  Mechanics,"  in  this  bequest,  being  rejected  a* 
inapplicable  to  any  property  ever  owned  by  the  testatrix,  the  bequest  is  left 
to  operate  upon  any  bank  stock  possessed  by  her,  which  as  appears  by  the 
evidence  was  hi  fact  no  mare  in  amount  than  the  sun  described  in  the  spo- 
onfed legacy. 

T.  J.  Olotib,  for  Legate*. 

The  testatrix,  by  the  terms  of  her  will,  bequeathed  her 
shares  of  the  Mechanics'  Bank  stock  to  the  Orphan  Asylum ; 
by  the  use  of  very  precise  and  careful  directions  she  manifests 
her  anxiety  and  earnest  purpose  to  provide  for  this  charity 
by  the  gift  of  her  bank  stock. 

After  bestowing  certain  pecuniary  legacies  upon  various 
objects  of  her  bounty,  she  expressly  charges  all  the  pecuniary 
legacies  upon  her  real  estate,  and  devises  and  bequeaths  the 
residue  of  her  real  and  personal  estate  to  her  sister. 

The  proof  shows  that  she  never  owned  any  stock  of  the 
Mechanics9  Bank,  but  she  had  owned  stock  of  the  City  Bank 
ever  since  1827.  In  1852  the  City  Bank  being  reorganized, 
and  the  par  of  the  stock  raised  to  $100,  by  the  payment  of  a 
email  sum  in  addition  to  the  shares  then  belonging  to  her,  she 
became  the  owner  of  ten  shares  of  the  par  value  of  $1000. 
This  stock  she  continued  to  own  at  the  time  of  making  her 
will  and  at  her  death.  It  is  in  evidence  that  in  giving  her 
instructions  for  drawing  her  will,  she  contemplated  a  specific 
disposition  of  each  portion  of  her  property,  and  was  chiefly 
anxious  about  her  bank  stock  being  devoted  to  the  orphans — 
naming  the  Mechanics'  Bank,  it  is  true,  but  also  mentioning 
the  number  of  shares,  or  rather  the  par  value  of  the  whole, 
viz.,  91000  in  shares. 

I.  This  is  a  specific  legacy  of  her  bank  stock.  The  mistake 
in  the  name  of  the  bank  was  a  mere  misdescription.  Reject- 
ing the  name  of  the  bank  on  the  principle  "  Falsa  demomtrch 
Ho  nan  nocet"  the  City  Bank  stock  passes  to  the  legatee  in 
fulfilment  of  the  testatrix's  manifest  intention.  (JRop&r  on 
legacies,  207.) 

Vol.  III.— 10 
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II.  The  state  of  her  property  shows  that  there  is  no 
Mechanics'  Bank  stock  to  answer  the  description  of  the 
legacy  in  her  will.  Parol  evidence  is  admissible  to  show 
that,  and  also  to  show  that  she  really  intended  to  bequeath 
her  City  Bank  stock  to  the  legatee  in  question  (ib.  ubi  supra, 
and  cases  cited). 

III.  The  administratrix  must  transfer  the  stock  or  pay  its 
highest  value  since  the  death  of  the  testatrix,  and  also  account 
for  the  dividends.  (  West  vs.  Wentworth,  3  Cow.,  82 ;  Potter 
vs.  Hopkins,  25  Wendell,  417). 


J.  H.  Anthon,  far  AdmimstnUrix,  with  the  will  annexed. 

I.  All  wills  by  our  statute  must  be  in  writing  (2  R.  S.,  121), 
with  some  unimportant  exceptions  not  material  here,  and  no 
rule  of  law  is  more  clear  than  that  a  will  is  not  to  be  ex- 
pounded by  extrinsic  evidence.  (1  Roper  Lorn  of  Legacies, 
266 ;  1  Jarman  on  Witts,  349).  And  this  rule  holds  good 
even  when  by  compliance  with  it  the  testator's  will  may  be 
defeated.  (Earl  of  Newbwrgh  vs.  Countess  of  IT.,  5  Afadd., 
864;  1  Jarman,  852). 

II.  If  parol  evidence  is  ever  admitted,  it  is  in  cases  free 
from  all  doubt,  and  those  only.  The  courts  will  not  make  a 
conjectural  will.  (2  Roper  on  Leg.,  401,  409;  Derm  vs. 
Ragshaw,  6  T.  R.,  512 ;  Innes  vs.  Johnson,  4  Ves.,  573). 

i 

III.  Even  the  testator's  declarations  of  intent  are  inadmis- 
sible to  control  the  written  words  of  a  will  or  deed.  (2  Dana, 
49 ;  Jackson  vb.  8UI,  11  Johns.,  201;  8  Cow.,  254;  7  Met., 

301). 

• 

IV.  The  rule  operates  with  still  greater  force  in  the  case 
of  a  specific  legacy.  Such  a  legacy  can  only  be  satisfied  by  a 
delivery  of  the  identical  subject — and  if  it  be  not  found  among 
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the  testator's  effects,  the  legacy  fails  altogether.  (Toller  on 
jE&Y*,  SOI;  Dayton  on  Surrogates,  140).  "Again,  if  there  be 
a  specific  bequest  of  a  thing  described  as  already  in  existence, 
and  no  such  thing  ever  did  exist  among  the  testator's  effects, 
the  legacy  fails." 

Y.  If  the  description  of  a  thing  devised  be  wholly  inappli- 
cable to  the  thing  intended,  parol  evidence  to  explain  it  can- 
not be  received.  (1  Greenleaf  Ev.  §§.  290,  S80 ;  Doe  vs. 
Needs,  2  Mee.  &  W., 129 ;  3  Met,  423 ;  2  Bop.,  398 ;  Jackson 
vs.  Sill,  11  Johns.,  201). 

A  legacy  of  bank  stock  is  a  specific  legacy.  ( Walton  vs. 
Walton,  7  John.  Ch.,  258 ;  Gardner  vs.  Printvp,  2  Bwrb^  83). 

YI.  The  rule  of  construction  as  to  such  legacies  of  stock  is 
thus  stated :  "  On  the  same  principle,  if  a  testator  bequeaths 
all  the  stock  of  a  particular  denomination  of  which  he  may 
be  possessed  at  the  time  of  his  decease,  no  argument  is  sup- 
plied for  extending  the  bequest  to  stock  of  any  other  denom- 
ination by  the  circumstance  that  the  testator  had  at  the  time 
of  making  the  will,  no  stock  answering  to  the  description." 
(1  Jarman,  366 ;  Dayton  on  Surr.,  162). 

V1L  As  to  the  City  Bank  stock,  the  decedent  died  intes- 
tate.   (Case  of  Hill,  1  Bradford's  Rep.,  360). 

The  intention  of  the  testatrix  is  at  best  a  mere  vague  con- 
jecture. The  will  presents  no  such  ambiguity  as  to  be  ex- 
plained by  parol  testimony,  and  to  admit  it  would  be  to  repeal 
the  statute  requiring  wills  to  be  in  writing,  and  substitute  the 
suppositions,  more  or  less  plausible,  of  witnesses  to  a  writtea 
will  of  the  testator. 


The  Subkooatb.— The  testatrix  made  the  following  bequest 
in  her  will:  "First,  I  give  to  the  Roman  Catholic  Orphan 
Asylum,  in  the  city  of  New  York,  all  future  dividends  and 


r 


148  CASES  IN  THE  SURROGATE'S  COURT. 

mOMAV  CATHOUO  ORPHAN  AflTLUM  V.  KMHONS* 

income  of  all  my  shares  of  the  capital  stock  of  the  Mechanics' 
Bank,  so  usually  called,  in  the  city  of  New  York.  I  am  ad- 
vised that  this  operates  as  a  gift  of  the  shares  themselves  to 
said  Asylum,  and  such  in,  effect  is  my  intention ;  but  I  would 
hope  that  from  the  form  of  the  gift,  the  legatees  would  con- 
tinue the  fund  invested  either  where  it  now  is  or  elsewhere, 
as  part  of  their  productive  estate,  and  endeavor  to  get  along 
with  the  disbursement  of  the  income  only : — and  I  would  fur- 
ther also  hope,  that  they  would  employ  the  Ladies'  Associa- 
tion, auxiliary  to  them,  whose  treasurer  I  have  been,  and  am 
now,  to  disburse  said  income  for  said  legatees  in  the  chari- 
table purposes  of  their  incorporation,  in  die  manner  the  La- 
dies' Association  have  heretofore  disbursed  for  the  same  cha- 
ritable purposes  the  moneys  the  Ladies'  Association  have 
themselves  raised.  But  the  expression  of  these  hopes  are 
not  to  form  part  of  the  gift,  and  they  are  not  to  be  obligatory 
on  the  legatees." 

At  the  time  of  the  making  of  the  will,  and  at  her  decease, 
the  testatrix  had  one  thousand  dollars  in  the  stock  of  the  City 
Bank,  but  none  in  the  Mechanics'  Bank,  nor  had  she  ever 
owned  any  interest  in  the  last-named  corporation. 
**,  Evidence  of  material  facts  is  in  all  cases  admissible  in  aid 
of  the  exposition  of  a  will ;  to  determine  whether  the  words 
with  reference  to  the  facts,  admit  of  a  plain  application,  and 
if  not,  then  to  determine  whether  the  words  can  be  applied 
in  any  other  sense  of  which  they  are  capable,  so  as  to  satisfy 
the  intention.  In  other  words,  a  court  of  construction  may, 
by  means  of  extrinsic  evidence,  place  itself  in  the  situation  of 
th*  testator,  in  view  of  all  the  facts  existing  at  the  time  of 
making  the  will,  so  as  to  judge  of  his  intention  as  expressed 
on  the  face  of  the  instrument.  The  necessity  for  construction 
in  the  present  case  arises  out  of  the  fact,  that  the  testatrix 
had  no  bank  stock  answering  the  description,  nor  any  other 
stock  than  the  shares  in  the  City  Bank.  I  do  not  deem  it 
necessary  to  inquire  whether  the  difficulty  is  one  of  that  class 
which  permits  parol  proof  of  the  declaration  of  the  testator's 
intention  outside  of  the  will — the  evidence  which  has  been 
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taken  not  throwing  any  light  on  that  point  The  testatrix 
stated  to  her  counsel  when  he  drew  the  will,  just  as  preciselj 
as  the  will  states,  that  the  subject  matter  of  the  gift  wan 
Mechanics'  Bank  stock.  Evidence  to  prove  intention  by  pa- 
rol declaration,  is  entirely  different  from  evidence  to  explain 
the  application  of  the  will.  The  latter  kind  is  always  admis- 
sible, the  executor  seeks  it  when  discharging  the  bequests  of 
the  will,  and  the  courts  demind  it  when  the  description  of 
the  subject  or  of  the  donee  is  to  be  applied.  There  is  no 
ambiguity  on  the  face  of  this  will,  nor  does  any  appear  when 
the  facts  are  explained.  It  is  not  a  case  of  ambiguity  at  all, 
bnt  one  of  misdescription.  It  is  apparent  the  testatrix  de- 
signed to  give  all  her  shares  in  some  bank  or  other.  The  clause 
containing  the  gift  is  precise  and  particular,  the  detail  show- 
ing thought  and  deliberation.  If  she  had  possessed  shares  in 
several  banks,  there  would  have  been  difficulty  in  the  appli- 
cation, which  possibly  might  not  have  admitted  of  express 
parol  proof  of  intention.  But  having  shares  in  only  one  bank, 
the  rejection  of  part  of  the  description  makes  the  bequest 
applicable  only  to  those  shares.  As  the  will  stands,  the  lan- 
guage is  not  sensible  with  reference  to  extrinsic  circum- 
stances— nothing  will  pass  by  it ;  it  can  have  no  operation. 
Shall  the  intention  of  the  testatrix  fail?  It  was  the  rule  of 
the  civil  law,  that  a  legacy  should  not  perish  by  reason  of  a 
false  description— -falsd  demonstratione  legatum  nan  perimi. 
The  statute  of  wills  prevents  the  entire  adoption  of  this  maxim, 
when  it  is  necessary  to  insert  something  in  the  will  in  order 
to  save  the  bequest ;  (but  still,  if  there  are  words  in  the  will 
to  enable  the  court  to  give  effect  to  what  must  be  supposed 
to  be  the  testator's  intention,  then  the  maxim  falsa  demon- 
$tratio  nan  nocet,  applies,  enough  appearing  upon  the  will  to 
sustain  the  bequest  after  the  false  description  is  rejected. 
Misdescription  is  fatal  when  it  is  total,  but  if  only  partial,  the 
v  inaccurate  portion  may  be  disregarded,  j  The  principle  is 
thus  stated :  "  an  averment  to  take  away  any  surplusage  is 
good,  but  not  to  increase  that  which  is  defective."  In -Day  v. 
Trig  j  1  JP.  Wms.  286,  there  was  a  devise  of  "  all  the  testator's 
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freehold  houses  in  Aldersgate-street,"  and  he  had  only  lease- 
hold houses  there.  The  devise  was  held  to  pass  the  houses, 
the  word  "freehold  "  being  rejected.  In  Sdwood  v.  Afttdmay, 
3  Veeey,  306,  the  testator  bequeathed  to  his  wife  part  of  his 
stock  in  the  4  per  cent,  annuities  of  the  Bank  of  England. 
When  the  will  was  made,  he  had  sold  out  these  annuities  and 
invested  the  proceeds  in  long  annuities ;  and  it  was  held  that 
the  legacy  was  in  substance  one  of  stock,  and  as  none  could 
be  found  except  the  long  annuities,  they  should  pass.  The 
error  of  the  testator,  says  Swinburne,  in  the  proper  name  of 
the  thing  bequeathed,  doth  not  hurt  the  solidity  of  the  legacy, 
so  that  the  body  or  substance  of  the  thing  bequeathed  is  cer- 
tain. (Ft.  7,  §  5,  fol.  7).  In  Door  v.  Geary,  1  Ves.  Sen. 
255,  the  deceased  left  his  wife  £700,  East  India  Stock 
having  none,  but  he  owned  £700  Bank  Stock.  Lord  Hard- 
wicke  decided  that  the  latter  should  go  to  the  widow,  reject- 
ing the  words  "East  India;"  saying,  "it  was  no  greater  mis- 
take than  the  devise  of  a  black  horse,  the  testator  having 
only  a  white  dne — where  the  word  "black"  shall  be  "re- 
jected." It  would  be  easy  to  multiply  authorities  sustaining 
this  point;  (See  oases  cited  in  1  Jarman,  364/  Wms.  on 
EeecCrs,p.  1033  /  Roper  on  Legacies,  p.  297);  but  it  seems 
unnecessary,  beyond  the  testimony  of  a  writer  who  has  treat- 
ed this  subject  with  wonderful  precision.  Sir  James  Wigram 
lays  down  the  rule  thus :  "  So  a  description  though  false  in 
part,  may  with  reference  to  extrinsic  circumstances  be  abso- 
lutely certain,  or  at  least  sufficiently  so  to  enable  a  court  to 
identify  the  subject  intended ;  as  where  a  false  description  is 
superadded  to  one  which  by  itself  would  have  been  correct. 
Thus,  if  a  testator  devise  his  black  horse,  having  only  a 
white  one ;  or  devise  his  freehold  houses,  having  only  lease- 
hold houses,  the  white  horse  in  the  one  case,  and  the  lease- 
hold houses  in  the  other,  would  clearly  pass.  In  these  cases 
the  substance  of  the  subject  intended  is  certain,  and  if  there 
be  but  one  such  substance,  the  superadded  description,  though 
false,  introduces  no  ambiguity  /  and  as  by  the  supposition, 
the  rejected  words  are  inapplicable  to  any  subject,  the  court  % 
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does  not  alter,  vary,  or  add  to  the  effect  of  the  will  by  rejecting 
them."  (Wigram<mErtrmsicEo.p.$Z.)  In  the  present  case, 
the  word  "  Mechanics' "  mast  be  rejected,  as  inapplicable  to 
any  property  ever  owned  by  the  testatrix ;  and  that  leaves 
the  bequest  to  operate  upon  any  bank  stock  possessed  by  her, 
and  so  it  will  pass  the  shares  in  the  City  Bank.  There  most 
be  a  decree  accordingly. 


i 


Fkbbqe  vs.  The  Public  Adhotistratob. 
•In  the  matter  of  the  Estate  of  Jeanne  Du  Lux,  deceased. 

Willi  administration  ii  claimed  by  a  party  as  the  son  of  the  deceased,  and 
his  legitimacy  is  denied  by  the  Public  Administrator,  no  kindred  interven- 
ing, proofs  must  be  taken,  and  the  question  of  interest  determined.  If 
reasonable  doubts  exist  on  the  evidence,  and  there  is  a  probability  that  fur- 
ther investigation  will  remove  them,  it  is  the  duty  of  the  Court  to  suspend 
sentence  on  the  administration  until  an  opportunity  has  been  afforded  to 
complete  the  examination. 

'Whether  a  decision  on  the  administration  would  be  conclusive  on  the  distribution, 
provided  new  claimants  should  not  appear, — Quart  ? 

The  alleged  marriage  of  the  intestate,  and  the  birth  of  the  person  claiming  as  her 
son  having  occurred  in  France,  and  the  proofs  indicating  a  likelihood  thai 
more  satisfactory  evidence  might  be  procured  at  the  place  of  the  domicil  of 
the  parties,  at  the  date  of  the  events  in  controversy,  a  commission  was  direct- 
ed to  issue  for  the  purpose  of  instituting  the  proper  inquiries  relative  to  the 
relationship  of  the  claimant  and  the  intestate. 

The  status  of  the  child  is  determined  by  the  law  in  existence  at  the  time  of  his 
birth,  in  the  place  of  his  birth,  and  of  the  domicil  of  his  parents.  By  the  law 
of  France  in  the  year  1800,  majority  was  placed  at  21  years,  and  the  act  of 
marriage  was  a  simple  declaration  in  the  presence  of  the  public  officer  and 
witnesses,  by  the  parties,  that  they  took  each  other  in  marriagtf.  Marriages 
by  minors  without  the  consent  of  their  parents,  relations  or  neighbors,  were 
declared  invalid.  No  restriction  was  imposed  upon  persons  of  full  age,  un- 
less they  were  relatives  or  bound  by  a  previous  contract,  and  thus  the  mar- 

,       riage  of  persons  of  full  age  depended  upon  the  consent  of  the  parties. 

Marriage,  in  its  origin,  is  a  contract  of  natural  law,  and  in  civil  society  is  a  civil 
contract  requiring  no  form  or  ceremonial,  unless  imposed  by  the  local  law, 
and  even  when  the  local  law  directs  the  ceremony  to  be  conducted  in  a  pre- 
scribed manner,  a  failure  to  comply  with  such  forms  does  not  affect  the  va- 
lidity of  the  contract,  unless  such  effect  be  expressly  directed  by  statute. 
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Proof  of  the  consent  of  ibe  parties  to  the  contract  of  mintage  may  be  made  i*  any 
wax  consonant  with  the  ordinary  course  of  justice, 

Under  the  Code  Napoleon,  where  there  has  heen  no  act  of  public  celebration  in- 
scribed on  the  registry,  the  legitimacy  of  the  issue  of  deceased  persons  who 
lived  publicly  as  husband  and  wife,  cannot  be  contested  under  the  single 
pretext  of  defect  in  the  act  of  celebration,  provided  the  legitimacy  be  proved 
by  a  possession  of  the  ttatut,  and  is  not  contradicted  by  the  act  of  birth ;  and 
where  the  act  of  birth  is  wanting,  reputation  of  legitimacy  and  of  the  parents9 
riving  as  husband  and  wife  is  sufficient 

Jaws  T.  Beady,  for  CUrinumt. 

In  determining  a  question  of  administration  as  to  a  child, 
the  question  of  legitimacy  is  unimportant,  and  not  to  be  con- 
sidered. The  word  children  in  the  statute,  as  there  used, 
means  all,  whether  legitimate  or  illegitimate.  It  clearly  ap- 
pears that  the  applicant  is  the  son  of  the  deceased  intestate ; 
and  it  also  appears  by  her  own  declaration,  that  the  decedent 
was  married  to  the  applicant's  father.  The  proof  of  these 
declarations  and  the  other  facts  in  the  case,  raise  the  legal 
presumption  that  the  marriage  was  in  all  respects  legal  and 
perfect,  and  that  the  issue  of  it  was  legitimate.  (1  Bradford, 
R,  506  /  8  Bradford,  B.y  424.  1  GremUaf  Ev.  §§  107,  27, 
207.)  To  repel  such  presumption,  there  must  be  affirma- 
tively established  the  want  of  some  formality,  which  by  the 
lew  lody  made  the  marriage  absolutely  void.  There  is  no  such 
evidence  in  this  case  to  rebut  such  presumption.  The  sta- 
tutes of  France  which  have  been  produced,  do  not  impair 
the  proof  and  the  presumption  of  marriage,  because  they 
only  provide  at  most,  that  a  marriage  formed  contrary  to  the 
provisions  of  a  certain  title,  shall  be  of  no  effect.  It  must  be 
shown  that  the  marriage  in  question  was  contracted  against 
the  provisions  of  that  article,  in  order  to  invalidate  it.  The 
French  law  then  existing,  did  not  declare  that  non-registra- 
tion should  annul  the  marriage. 

Ghablbs  O'Conob,  for  the  Public  Administrator. 

There  are  certain  rules  and  presumptions  of  law  in  respect 
to  the  precise  weight  and  value  of  each  item  of  evidence* 
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These  should  be  closely  applied  in  a  case  affecting  the  civil 
etatus.  The  first  impression  from  the  evidence  is,  that  this 
applicant  was  the  decedent's  son,  and  was  illegitimate.  The 
ordinary  mind  would  draw  this  conclusion.  She  had  a  lover, 
who  was  afterwards  her  husband.  She  does  not  appear  to  be 
attaehed  to  any  one  but  Ferris,  and  she  assumed  maternal 
duties  towards  him.  But  her  relation  to  him  was  covert,  se» 
eret,  and  mysterious  during  a  long  period,  without  any  con* 
ceivable  motive,  except  that  the  relationship  was  ignominious 
and  disgraceful.  His  occupation  before  he  came  here  was 
not  discreditable,  and  until  he  came,  she  did  not  know  his 
deficiencies.  She  was  born  in  1777,  and  at  the  time  of  his 
birth  could  not  have  been  less  than  thirty  years  of  age.  His 
age  when  she  came  to  this  country  could  not  have  touched 
her  vanity.  Down  to  her  emigration  to  the  United  States, 
the  case  is  marked  with  a  negation  of  the  relationship  of  pa- 
rent and  child.  On  the  contrary,  there  is  an  unusual  affirma- 
tion that  he  was  her  nephew.  What  was  the  motive?  There 
were  no  special  motives  or  relations  calling  for  this,  in  case  he 
was  legitimate.  Her  intercourse  with  Du  Lux  is  also  another 
important  consideration.  Here  is  a  long  course  of  artifices 
and  falsifications,  and  the  denial  of  the  legitimacy  of  her  own 
son.  Guilt  is  not  to  be  presumed  without  evidence,  if  the 
circumstances  can  be  accounted  for  on  any  other  hypothesis. 
Legitimacy  is  presumed,  unless  the  contrary  appears.  If  a 
female  have  a  child,  marriage  will  be  presumed.  By  the  uni* 
versal  law  the  ordinance  of  marriage  has  some  form.  Coha- 
bitation and  reputation  form  the  lowest  grade  of  evidence — this 
cannot  be  dispensed  with,  except  where  there  is  no  evidence 
whatever,  and  we  are  left  to  mere  natural  presumption,  or 
where  there  is  positive  proof  of  the  fact.  Is  the  claimant 
excused  from  clearer  evidence?  Pedigree  can  be  proved  by 
reputation ;  his  father  was  surrounded  by  relatives,  and  there 
is  no  obscurity  on  the  side  of  either  of  his  supposed  parents. 
Is  there  proof  of  the  fact?  Her  declarations  are  in  evidence. 
Du  Guerre  first  heard  her  speak  of  the  boy  in  1819  or  1820. 
She  was  speaking  to  the  man  who  knew  of  her  connection 
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with  Da  Lax,  and  who  had  given  her  worldly  and  prudential 
advice  as  to  marriage,  but  who  had  not  reprobated  her  con- 
duct. He  assumed  she  was  married  to  Ferries  father,  but 
had  he  a  right  to  do  so?  In  the  evidence  of  Grisier  we  have 
the  testimony  of  a  single  witness,  ont  of  a  great  number,  in 
opposition  to  every  other  circumstance  and  presumption.  To 
De  Guerre  she  said  nothing  about  marriage,  and  he  did  not 
inquire,  while  to  this  comparative  stranger  she  is  made  to  say 
what  was  altogether  unnecessary.  To  Burin  she  said  she 
was  married  when  very  young,  and  had  the  child  when  she 
was  very  young,  and  yet  Ferri6  was  born  when  she  was  from 
twenty-eight  to  thirty  years  of  age.  On  her  marriage  with 
Du  Lux  she  appeared  under  the  name  of  Jeanne  Icard,  and 
not  that  of  Ferri6.  The  wife's  name  is  lost  in  that  of  the 
husband,  according  to  prevailing  usage.  The  affirmative 
proof  is  not  only  insufficient  of  itself,  but  the  case  abounds 
in  positive  negations  of  the  supposed  relation.  If  he  is  to  be 
identified  with  the  nephew  spoken  of  in  her  correspondence, 
then  down  to  1819  or  1820,  secrecy  prevailed,  and  he  was  by 
her  acts  held  out  as  her  nephew.  Neither  she  nor  he  stated 
any  other  relationship.  All  shows  clandestinity — secrecy 
and  publicity  are  important  circumstances  in  determining 
the  nature  of  the  transaction.  The  suppression  of  the  truth 
is  a  badge  of  fraud.  Any  motives  for  concealment  from 
Du  Lux  which  might  have  existed,  disappeared  on  his 
decease.  What  mother  would  have  left  her  child  in  this 
manner,  unless  under  the  influence  of  some  strong  motive  f 
It  was  after  the  death  of  Du  Lux  she  brought  the  child  here. 
Instead  of  there  being  reputation  of  marriage,  the  contrary 
appears.  Du  Lux  was  her  admirer  when  the  child  was  born. 
The  evidence  disproves  cohabitation.  If  she  and  all  her 
friends  knew  Ferrte  was  her  child,  they  all  combined  to  deny 
it  This  industrious  repetition  of  his  relationship  as  her  ne- 
phew is  not  natural.  It  excites  suspicion  that  the  parties 
knew  it  was  not  true,  and  if  they  wished  to  conceal  the  real 
connection,  what  motive  existed  unless  to  hide  a  crime  ?  Here 
was  an  industrious  effort  to  gainsay  her  guilt,  connected  with 
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her  constant  representation  of  being  a  single  woman  till  her 
marriage  with  Da  Lux.  Ferril  says  he  was  recognised  in  his 
father's  family.  His  birth  was  notorious.  In  order  to  screen 
herself  from  imputations,  she  ought  to  have  assumed  his 
father's  name.  She  did  not  Du  Lux,  in  1804,  addressed  her 
as  Miss  Jane  Icard.  Is  it  to  be  credited  that  she  was  then 
married  to  Ferris?  Her  declarations  are  to  be  regarded 
with  suspicion.  She  was  not  veracious.  The  case,  on  the 
part  of  the  applicant,  is  rested  altogether  on  the  charitable 
presumptions  of  the  law*  They  are  not  to  be  indulged  when 
rebutted  by  the  facts.  Btich  presumptions  are  not  allowed 
when  negatived  by  the  evidence,  and  the  facts  rebutting  these 
presumptions  cannot  be  overturned  by  proof  of  clandestine 
cohabitation,  or  by  a  solitary  declaration  of  one  of  the  par- 
ties. For  the  purposes  of  this  argument,  it  is  assumed  the 
French  law,  in  relation  to  the  marriage  contract,  was  the 
same  as  prevails  in  this  State. 

lures  T.  Beadt,  t»  reply. 

The  opposing  counsel  has  removed  all  questions  as  to  the 
state  of  the  French  law  existing  at  the  time  of  the  birth  of 
Ferri&  If  the  decedent  was  married  after  majority,  no  form 
was  necessary.  The  restriction  as  to  form  in  the  case  of  mi- 
nors implies  that  persons  of  full  age  had  a  right  to  marry 
without  any  restriction.  (4  Kentfs  Com.,  411.  The  Code 
Napoleon  was  promulgated  2d  April,  1803 ;  see  §§  756,  757, 
758-765.  Merlin,  tit.  B&torcL)  We  must  take  the  rules 
relating  to  the  contract  of  marriage,  and  the  evidence  by 
which  it  is  established,  as  recognized  by  the  Common  Law. 
Marriage  is  a  question  of  fact  Publicity  is  not  necessary. 
Marriage  may  be  established  by  cohabitation,  reputation,  and 
acts  of  the  parties.  Marriage  between  deceased  parties  is  not 
determined  by  any  precise  rule  of  evidence.  (Hubback,  Eo. 
Succ.,  241,  244,  250,  256.)  The  parties  are  good  witnesses, 
and  their  declarations  are  admissible  if  they  are  deceased. 
The  reason  of  the  presumption  in  favor  of  legitimacy  is  the 
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good  of  society.  Against  the  ordinary  presumption  in  favor 
of  marriage,  circumstances  most  be  proved  inconsistent  with 
that  relation*  Ferrte  having  been  killed  in  an  adventure 
with  smugglers,  she  engaged  the  affections  of  Du  Lux,  who 
was  in  a  superior  condition  of  life,  and  it  was  her  deliberate 
purpose  to  conceal  the  child  from  him — not  from  a  sense  of 
shame,  but  with  views  to  another  marriage.  Nothing  shows 
she  was  an  unchaste  woman.  In  the  state  of  society  then 
existing  in  France,  a  sense  of  shame  would  not  have  led  her 
to  conceal  her  relationship  with  the  boy.  As  to  her  name,  if 
she  commenced  her  acquaintance  with  Du  Lux  as  Jeanne 
Icard,  she  was  ever  afterwards  bound  to  that  name.  Her 
mother  was  married  by  her  maiden  name,  though  a  widow. 
But  suppose  the  reason  for  the  concealment  cannot  be  dis- 
covered ;  that  circumstance  alone  is  not  sufficient  to  repel  the 
presumption  of  law,  and  the  inferences  to  be  drawn  from  the 
facts  in  connection  with  her  own  declarations,  that  Ferris 
was  her  son,  and  that  she  was  married  to  his  father. 


The  Subboqatb. — Jeanne  Du  Lux  recently  died  in  this  city, 
leaving  a  large  estate,  probably  exceeding  $100,000  in  value, 
John  P.  Ferri6  has  applied  for  letters  of  administration, 
claiming  as  her  son  or  her  nephew,  and  the  Public  Adminis- 
trator and  the  French  Consul  intervene  in  contestation. 

The  decedent  was  a  native  of  Pau,  Province  of  Beam,  in 
France,  and  was  born  November  24th,  1777,  being  the 
daughter  of  John  Icard  and  Magdalene  Bivi&re.  Her  mother 
was  firat  married  to  Antoine  Dezeille,  by  whom  she  had  a 
son,  named  Benoit. 

By  her  second  marriage,  she  had  Jeanne,  and  a  son  named 
Paul  Alexis.  John  Icard,  the  father,  died  in  1786 ;  and  hia 
widow  probably  did  not  long  survive  him. 

After  the  decease  of  her  parents,  we  find  Jeanne  Icard  at 
Hassat,  Castillon,  and  St.  Girons,  places  all  in  the  vicinity  of 
Biert,  her  mother's  original  domicil,  and  where  an  uncle  and 
cousins,  Rividre,  maternal  relatives,  still  resided.    Her  bro- 
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there  entered  the  Bevolutionary  army,  and  from  the  corres- 
pondence  of  one  of  them,  she  appears,  in  1797  and  in  1800, 
to  hare  been  tiring  at  the  house  of  citizen  Anere,  a  merchant 
of  St  Girons,  Department  L'Arridge.  At  this  place,  and 
about  this  period,  occurred  her  marriage  with  Ferris,  and 
the  birth  of  the  applicant — if  the  latter  be,  in  fact,  her  legiti- 
mate son.  The  child  was  put  to  nurse  with  country  people, 
and  shortly  after,  Feme',  the  alleged  father,  was  found  dead 
by  the  roadside — murdered.  Jeanne  next  appears  at  Tou- 
louse, with  an  aunt—Catharine  La  Croix — and  again  at  Bor- 
deaux, in  the  house  of  Catelan,  a  silk  merchant,  where  she 
became  acquainted  with  Henry  Du  Lux,  her  future  husband, 
then  a  clerk  with  Catelan  &  Brothers.  Nothing  transpires 
in  regard  to  the  boy  until  many  years  afterwards. 

In  the  month  of  May,  1806,  the  decedent  came  to  the 
City  of  New  York,  engaged  in  business,  and  resided  here 
until  her  decease.  She  lived  with  Da  Lux,  and,  judging 
from  the  address  of  a  letter  in  1808,  passed  by  his  name. 
By  the  advice  of  a  friend  they  were  formally  married  on  the 
17th  Jane,  1812,  and  Du  Lux  immediately  proceeded  to  Bor- 
deaux. He  returned  to  the  United  States  in  1813,  and  in 
the  summer  of  1814,  again  left  for  his  native  country.  The 
last  letter  to  his  wife  that  appears,  is  dated  at  Paris,  in  Decem- 
ber, 1814,  in  which  he  states  that  her  neglect  in  not  honoring 
one  of  his  obligations  would  prevent  his  return  to  New  York. 
A  cloud  hung  over  his  course  from  that  time  until  1822,  when 
he  communicated  with  M.  Du  Guerre,  of  this  city,  from  the 
Isle  of  France,  and  since  that  period  no  further  intelligence 
was  received. 

The  fate  of  Alexis,  one  of  the  decedent's  brothers,  who 
entered  the  French  army,  was  in  uncertainty  as  early  as 
1796,  when  it  formed  a  subject  of  inquiry  in  the  letters  of 
his  surviving  brother,  Benoit.  The  latter,  who  assumed  the 
name  of  Kiviere,  continued  in  active  service— rose  to  the 
rank  of  Captain,  and  accompanied  the  unfortunate  expedi- 
tion of  Le  Clerc  to  St  Domingo,  in  1801,  where  undoubtedly  * 
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he  perished.  Upon  this  state  of  facts,  the  death  of  the  dece- 
dent's husband  and  two  brothers  will  be  presumed. 

To  return  to  Ferris,  who  had  been  left,  since  his  birth,  in 
the  Pyrenees : 

Du  Lux,  on  his  arrival  at  Bordeaux,  in  1812,  immediately 
instituted  an  investigation  at  the  solicitation  of  his  wife :  la 
a  letter  to  her,  dated  in  August,  he  says :  "  I  have  written 
twice  to  St.  Girons,  and  have  not  received  any  news.  Be- 
lieve, nevertheless,  that  the  address  which  you  gave  me  is  the 
one  which  I  sent" 

In  September,  he  informs  her,  "  They  have  written  to  me 
from  St.  Girons ;  I  hope  to  have  another  letter  before  leav- 
ing, which  will,  perhaps,  enable  you  to  receive  good  newB 
from  me."  And  again  :  "  Anere  has  replied  to  me  that  he  is 
going  to  make  a  thorough  investigation  himself — that  he 
lived  eight  leagues  from  the  village.  On  my  arrival  thou 
wilt  probably  know  what  to  believe  about  it"  And  yet 
again:  "There  is  nothing  positive  to  acquaint  thee  with 
about  the  fate  of  thy  nephew." 

Whether  more  definite  information  was  received  through 
Anere  is  uncertain ;  at  any  rate,  nothing  further  transpires 
until  the  year  1815,  when  Madame  Du  Lux  proceeded  to 
France.  She  visited  Bordeaux  and  St  Girons,  and  finally 
succeeded,  in  person,  in  discovering  Ferris. 

Ferries  story  is,  that  his  first  recollections  were  of  living  in 
the  mountains, — the  Lower  Pyrenees,  with  country  people, 
where  he  continued  until  Madame  Du  Lux  made  her  appear- 
ance and  claimed  him.  He  states :  "  She  said,  this  is  my  son. 
I  come  to  fetch  him.  She  said  she  had  paid  a  great  deal  of 
money,  and  did  not  appear  to  be  pleased  with  the  way  I 
looked.    She  took  me  away  with  her." 

Madame  Du  Lux  proceeded  with  Ferril  to  Bordeaux,  and 
having  placed  him  at  school,  left  for  Paris.  A  night  or  two 
succeeding  his  arrival,  Ferris  escaped  and  made  his  way  back 
to  the  mountains,  and  after  setting  on  foot  another  search  for 
the  boy,  Madame  Du  Lux  returned  to  New  York. 

T£\  ^  •an  while,  was  discovered,  brought  to  St  Girons,  and 
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placed  with  Anere,  who  consented  to  take  charge  of  his  edu- 
cation. He  there  remained  until  1821,  when  Madame  Da 
Lux,  having  received  no  intelligence  of  him  for  several  years, 
though  Anere  was  supplied  with  funds  through  Catelan  of 
Bordeaux,  her  suspicions  were  excited  that  he  was  dead,  and 
a  travelling  agent  was  commissioned  by  Catelan  to  make  in- 
quiries at  St.  Oirons.  The  boy  was  found,  clothed  in  rags, 
employed  as  a  servant,  and  his  education  greatly  neglected. 
He  was  then  sent  to  Bordeaux,  and  remained  in  charge  of 
M.  Catelan  until  April,  1824,  when,  to  escape  the  conscrip- 
tion to  which  he  would  have  been  exposed  by  asking  for  a 
passport,  he  was  secretly  conveyed  to  a  vessel  lying  off  Bor- 
deaux, and  brought  to  America.  He  lived  with  Madame  Du 
Lux  some  time ;  but  disagreements  soon  broke  out  between 
them,  and  they  separated.  Ferril  ultimately  established  him- 
self as  a  hair-dresser  at  Cincinnati ;  he  corresponded  occa- 
sionally with  the  decedent,  and  visited  her  several  times  at 
New  York ;  and  thus  matters  continued  until  she  met  with  a 
fatal  accident,  and  came  to  her  end  at  the  Hospital  of  the 
Sisters  of  Mercy. 

Was  Ferri6  the  nephew  or  the  son  of  Mde.  Du  Lux  ?  One 
of  the  most  remarkable  features  of  this  extraordinary  case 
is  the  care  and  fidelity  with  which  correspondence  and  docu- 
ments have  been  preserved — some  of  them  reaching  as  far 
back  as  1778.  Over  one  hundred  and  fifty  letters  and  papers 
are  before  me,  containing  the  history  of  the  parties ;  and  if 
anything  can  be  established  by  repeated,  consistent,  and  uni- 
form assertion  in  writing  for  over  forty  years,  there  could  be 
no  possible  doubt  that  Ferri6  was  the  nephew  of  the  dece- 
dent. 

But,  on  the  other  hand,  there  is  no  satisfactory  evidence 
that  Mde.  Du  Lux  ever  had  a  sister,  or  that  either  of  her 
brothers  was  married.  And  then,  in  addition,  we  have  very 
clear  proof  from  a  number  of  respectable  and  unimpeached 
witnesses,  that  the  decedent  frequently,  in  conversation,  de- 
clared that  Ferri6  was  her  son,  and  addressed  him  as  her 
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Anthony  Harriot  sajB :  "  Ferrte  called  her  mother.  Whwi 
I  met  her,  she  asked  me  sometimes  how  is  Fenid,  and  some- 
times how  is  mj  son." 

John  T.  Bernard  sayB :  "I  hare  heard  Mde.  Da  Lax  speak 
of  Ferritf ;  she  sometimes  spoke  of  business,  sometimes  of 
her  son ;  she  asked  how  was  her  son,  hod  I  seen  him  lately. 
She  always  called  him  her  son — never  called  him  nephew." 

William  Dibblee  says :  u  I  have  heard  her  say  that  son  of 
hers  was  a  wild  chap,  and  that  she  could  do  nothing  with 
him.  I  have  heard  her  mention  him  as  her  nephew,  but  I 
took  it  as  a  whim  of  hers,  knowing  she  was  very  eccentric ; 
I  should  think  she  spoke  most  frequently  of  him  as  her  son. 
She  said  her  son  was  a  wild  fellow,  and  she  could  do  nothing 
with  him ;  she  said,  in  speaking  to  other  people,  she  wished 
her  son  Ferrie  was  as  smart  a  boy  as  I  was." 

Hannah  J.  Froehlich  says :  "I  have  heard  Mde.  Du  Lux 
speak  of  him  sometimes  as  her  son,  and  sometimes  as  her 
nephew." 

Dorothea  Du  Fan,  acquainted  with  the  deeedent  34  years 
ago,  states:  "That  in  1823  Mde.  Du  Lux  showed  her  a 
handful  of  gold,  saying  that  she  was  going  to  send  it  to  Bor- 
deaux for  her  son*  She  said  the  father  of  that  young  man 
was  dead ;  she  did  not  say  anything  about  her  husband  in 
France ;  she  told  me  that  his  father  died  on  the  road  between 
Toulouse  and  Spam ;  that  he  dealt  in  horses  and  mules ;  that 
he  was  killed,  selling  mules ;  she  said  he  was  killed  on  the 
road." 

Axianne  Frevall  testifies:  "That  Mde.  Du  Lux  frequently 
visited  her  house ;  that  on  one  occasion,  speaking  about  her 
property,  and  about  making  her  will,  she  said, '  That  she  had 
a  nephew  named  Ferril  who  lived  in  Cincinnati ;'  my  hus- 
band said  he  did  not  know  that  she  had  any  relatives  here ; 
die  said, 'Yes,  as  the  world  goes,  they  say  he  is  my  son;9 
my  husband  said  if  he  was  her  son,  it  was  a  shame  for  an j 
woman  to  deny  it ;  she  said  it  was  a  ehame ;  that  he  had 
offended  her,  and  she  called  him  her  nephew ;  my  husband 
said,  'But  will  you  be  able  to  prove  that?'  she  said,  'There 
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are  enough  witnesses — they  could  apply  to  M.  Da  Guerre,  who 
knew  all  about  him ;'  she  said  she  did  not  mean  to  leave  all 
to  him ;  but,  at  the  same  time,  if  she  did  die  without  a  will, 
he  was  the  only  person  belonging  to  her,  and  the  only  one 
to  claim  it." 

Julia  Banning,  who  lived  about  three  years  in  the  same 
house  with  the  deceased,  states  as  follows :  "  She  said  she 
had  never  had  but  one  child,  and  that  was  a  boy ;  that  6he 
had  him  in  France ;  she  said  she  left  him  at  a  nurse's  in 
France  when  she  came  over."  *  *  "  She  said  when  she 
came  to  my  house,  that  Mr.  Ferril  was  her  son,  and  she 
looked  very  much  excited."  *  *  » She  told  me  she  had 
brought  him  from  where  he  was  at  nurse,  and  brought  him 
to  a  hatter  at  Bordeaux ;  that  he  was  born  at  a  place  called 
St  Girons."  *  *  "  When  she  told  me  he  was  her  son,  I 
asked  why  she  called  him  her  nephew ;  she  said  because  he 
was  disobedient  to  her." 

Mary  Riley  says :  "  I  have  frequently  heard  her  speak  of 
Mr.  FerriS  as  her  nephew ;  I  heard  her  say,  when  he  was  on 
here  two  or  three  years  ago,  that  after  he  went  back  to  Cin- 
cinnati, he  wrote  letters  to  her  asking  for  money,  and  in  one 
of  those  letters  she  was  addressed  as  his  mother."  *  *  "  I 
spoke  to  her  of  the  necessity  of  arranging  her  business,  and 
making  her  last  will ;  and  1  said, '  If  you  do  not  do  so,  the 
Public  Administrator  will  come  in  and  take  possession  of  all 
your  effects  and  property.'  She  seemed  very  indignant  at 
my  expression,  and  said,  in  a  very  determined  manner,  '  No ; 
my  nephew  from  Cincinnati  will  come  here  and  take  posses- 
sion of  all.'  When  the  conversation  turned  upon  making  a 
will,  she  always  mentioned  Mr.  Ferris  as  her  heir." 

Ann  Creighton  knew  the  decedent  25  years.  She  testifies : 
UI  knew  M.  Ferris ;  Mde.  Du  Lux  has  frequently  talked 
with  me  about  M.  Ferris ;  she  thought  he  was  ungrateful  for 
all  the  kindness  she  had  done  for  him,  and  taking  a  mother's 
care  of  him ;  she  said  she  had  one  child  when  she  was  quite 
young ;  she  said  she  was  married  very  young,  and  this  child 
born  about  fifteen ;  she  said  the  child  was  a  boy,  born  in 
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France,  before  she  came  to  this  country."  *  *  "When 
she  spoke  of  her  marriage,  she  referred  to  M.  Da  Lnx ;  she 
said  she  was  married  in  New  York.  She  said  she  was  very 
young,  about  fourteen  or  fifteen,  when  her  son  was  born ; 
she  never  spoke  of  Ferri6  as  her  son ;  she  said  she  lost  her 
son  about  that  time ;  I  understood  her  he  was  dead  ;  that  this 
Ferri6  was  her  nephew." 

Henry  Martin,  who  became  acquainted  with  Mde.  Du  Lux 
in  1824,  says :  "  Sometimes  she  spoke  of  Ferrid  as  c  my  son ;' 
more  often4  my  son;'  sometimes  'my  nephew;'  sometimes, 
when  very  angry,  she  would  say  he  was  not  her  son."  *  * 
"  She  told  me  Ferris  was  born  in  her  native  place ;  she  never 
said  how  old  he  was,  or  whether  she  was  married  when  he 
was  born."  *  *  "  I  was  speaking  to  her  of  the  same  ac- 
cent that  she  and  Ferri6  had  ;  she  said,  '  Oh,  yos,  we  were 
born  in  the  same  province  in  France  ;'  I  said  to  her,  '  Oh,  he 
is  your  son — he  has  the  same  voice  and  expression  ;'  she  said, 
*  Everybody  says  he  looks  like  me—- of  course  he  is  my  son.' " 

Madeline  Grieser  hired  apartments  of  Mde.  Du  Lux,  and 
testifies  to  a  very  recent  conversation  with  her.  She  says: 
"I  have  two  children  ;  I  had  a  conversation  with  her  about 
children ;  she  did  not  like  to  have  children  in  the  house ;  I 
said :  i  You  never  got  children.'  '  Oh,  yes,  you  are  mistaken, 
— I  had  one  in  France,  when  I  was  very  young.'  She  said, 
'  I  had  to  send  money  to  support  him  when  he  was  at  nurse ;' 
she  asked  me  if '  I  was  married  in  this  country  or  in  France ;' 
I  said  '  I  was  married  in  France ;'  she  said,  ( I  was  married  in 
France,  too,  in  the  Revolution  times ;' '  she  said  to  me  she  was 
married  very  young,  and  she  had  the  child  when  she  was 
very  young,  too ;  as  that  was  the  case,  she  had  no  more.' " 
"  She  said  she  sent  money  to  France  for  her  son."  "  When 
she  was  sick  in  bed,  the  last  time,  she  said  she  was  married  in 
France,  in  the  time  of  the  Revolution,  and  married  to  Du  Lux 
in  this  country." 

M.  Du  Guerre,  who  became  acquainted  with  Madame  Da 
Lux  when  she  first  came  to  this  country,  says :  "  I  have  heard 
Madame  Du  Lux  speak  of  her  son ;  I  first  heard  her  speak 
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of  him  when  she  was  going  to  France  to  bring  him  over  here. 
This  was  after  Da  Lux  went  away,  about  1819  or  1820.  I 
never  heard  her  speak  of  her  nephew  or  son  before  that ;  she 
told  me  *I  cannot  call  him  my  son — that  fellow  looks  too 
old.' "  "She  sent  money  to  Bordeaux  to  school  him ;  he  was 
living  in  the  country,  in  the  mountains,  about  twenty  miles 
from  Toulouse ;  she  said  she  was  going  to  France  to  bring 
her  son ;  she  said  that  his  father  was  killed  by  the  smugglers 
on  the  frontiers  of  Spain — that  she  had  nursed  him  herself — 
that  his  father  was  killed  when  the  boy  was  quite  young ;  I 
took  it  for  granted  that  she  was  married ;  she  did  not  say,  and 
I  did  not  ask  her  whether  she  was  married ;  this  was  after 
Du  Lux  left ;  after  Ferris  came,  she  said  she  could  not  call 
him  her  son — he  made  her  look  too  old."  "  She  told  me  she 
went  up  the  mountains  herself  and  got  the  boy,  and  brought 
him  to  Bordeaux — that  he  was  wild — lived  among  the  goats 
— that  he  ran  away  from  Bordeaux  and  went  back  to  the 
mountains ;  she  told  Catelan  to  put  him  to  some  trade ;  he 
put  him  to  a  hatter's ;  Catelan  was  her  agent;  she  left  him 
at  Bordeaux  to  be  educated ;  he  was  so  wild  he  could  hardly 
speak  any  French  when  she  brought  him  to  Bordeaux."  "  She 
told  me  herself,  that  Ferries  father  had  died  when  he,  Fer- 
ris, was  quite  a  child,  which  was  before  she  wen t  to  Catalan's 
at  Bordeaux." 

Elizabeth  Cropsey  testified  tnat  "the  decedent  informed 
her  she  had  a  nephew  in  Cincinnati ;  but  sometimes  spoke  of 
him  as  her  son." 

Mary  Morrison  says  the  decedent  "  always  said  she  had  a 
nephew ;  said  she  had  one  child,  a  little  boy ;  she  never  men- 
tioned its  father ;  never  heard  her  talk  of  any  person  but  Du 
Lux  as  her  husband ;  she  said  Du  Lux  was  its  father — that 
the  child  was  given  to  a  nurse  in  France,  and  died  when  very 
young."  *  *  *  "She  also  showed  me  some  baby-clothes, 
and  some  gentlemen's  clothes—said  some  were  her  nephew's 
and  some  were  M.  Du  Lux's,  in  the  trunk ;  said  the  baby- 
clothes  were  the  clothes  of  the  child  she  had  lost ;  from  the 
appearance  of  the  clothes,  they  belonged  to  a  very  young 
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child  ;  she  aaid  she  had  a  sister  in  France  who  died  and  left 
two  children — a  boy  and  a  girl — that  she  took  the  children, 
and  took  the  nephew  when  he  was  thirteen  years  old ;  she 
said  the  niece  had  died ;  she  said  she  had  an  uncle — a  doctor. 
She  spoke  of  a  brother,  said  he  was  dead."  "  She  said  she 
came  from  France  when  sixteen  or  seventeen  years  old,  and 
that  she  and  Dn  Lux  were  not  married  in  France — there  was 
a  revolution  then — that  she  gave  the  child  she  had  in  France 
to  a  bad  nurse,  and  it  died.'1 

Many  of  these  statements  are  inconsistent  with  facts  other- 
wise proved ;  but  others  are  in  entire  harmony  with  the  lead- 
ing outlines  of  the  case,  a  coincidence  which  could  not  be 
accidental,  and  which  increases  largely  their  claim  to  credence. 

Only  one  of  the  witnesses  affords  any  ground  for  suspect- 
ing that  Ferris  was  the  decedent's  nephew,  by  a  deceased 
sister. 

The  deep  interest  Mde.  Du  Lux  took  in  the  welfare  of  the 
child,  the  large  expense  she  incurred  for  his  maintenance  and 
education,  indicating  in  a  person  of  her  miserly  disposition 
very  profound  sentiments ;  the  striking  likeness  existing  be- 
tween them,  and  the  declarations  she  repeatedly  made,  through 
a  long  course  of  years,  to  various  intimates,  would  seem  to 
leave  no  reasonable  doubt  that  he  was  her  son. 

Indeed,  we  cannot  read  her  correspondence  without  remark- 
ing the  expression  of  feelings  far  more  intense  than  would 
ordinarily  exist  on  the  part  of  an  aunt  to  a  nephew.  If  he 
was  her  nephew,  why  is  it  that  not  a  syllable  ever  escapes,  in 
the  letters  between  her  and  Catelan  and  Ferris,  as  to  his  pa- 
rents? Why  is  there  an  utter  blank  silence  in  regard  to  the 
circumstances  under  which  he  had  been  left  to  the  care  of  his 
aunt?  How  was  it  that  she  had  placed  him  at  nurse, — that 
she  alone  could  find  him  when  the  efforts  of  others  had  failed ; 
that  she  left  her  home  and  business;  crossed  the  Atlantic, 
and  sought  him  where  he  had  been  deposited  in  infancy,  and, 
with  all  a  mother's  care,  provided  for  his  future  training  and 
education  ? 

But,  then,  on  the  other  hand,  if  he  was  her  son,  why  was 
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he,  in  all  the  correspondence,  so  industriously  represented  as 
her  nephew?  That  this  was  begun  for  the  purpose  of  con- 
cealment from  Du  Lux,  I  cannot  believe ;  for  if  Ferris  was 
not  her  nephew,  Du  Lux  must  have  known  it  As  early  as 
1804  his  letters  show  he  was  aware  of  the  disappearance  of 
her  brothers  Alexis  and  Riviere.  When  he  went  to  France, 
in  1812,  after  his  marriage,  he  instituted  inquiries  about  Fer- 
ris, using  for  that  purpose  the  address  of  some  person  at  St. 
Girons,  probably  that  of  M.  Anere,  and  that  address  was 
given  him  by  his  wife  herself.  Is  it  possible  that  Mde.  Du 
Lux  should  have  endeavored  to  palm  off  the  boy  upon  her 
husband,  as  her  nephew,  when  she  knew  that  at  a  glance  he 
must  perceive  the  false  pretence ;  or  would  she  have  requested 
him  to  make  investigations  at  the  place  of  his  birth,  if  she 
had  wished  to  conceal  their  real  relationship — putting  into 
her  husband's  hand  the  very  clue  to  the  dreaded  exposure. 
And  her  language  to  Du  Lux  while  at  Mauritius  in  1822,  in- 
dicates the  expectation  that  Du  Lux  and  Ferris  would  meet, 
and  expresses  a  tender  interest  in  Ferrte's  welfare,  in  which 
she  looks  for  the  sympathy  of  her  husband.  She  says,  "  I  beg 
of  thee  to  take  care  of  him,  after  my  death.  Tell  him  I  have 
suffered  much  for  his  sake,  and  for  thine."  Are  these  the 
words  of  a  mother  committing  the  offspring  of  her  shame  to 
the  care  of  her  husband  ? 

Again:  it  is  urged  that  in  the  act  of  marriage  with 
Du  Lux  in  1812,  the  decedent  was  described  by  her  maiden 
name,  Jeanne  Icard;  but  this  is  not  conclusive,  for  the 
same  fact  occurred  on  the  second  marriage  of  the  dece- 
dent's mother,  who,  in  her  act  of  marriage,  was  repre- 
sented as  Magdalen  Riviere,  and  not  as  the  widow  of 
Antoine  Dezeille.  If  it  be  said  that  the  decedent,  in  all  her 
correspondence  with  Lieutenant  Riviere,  her  brother,  and  with 
Du  Lux,  in  1808  and  1804,  was  always  addressed  as  Jeanne 
Icard,  it  is  not  to  be  overlooked  that  there  is  a  period,  from 
1798  to  1800,  presenting  a  gap  in  the  correspondence  quite 
long  enough  for  the  events  of  her  married  life,  as  she  recounted 
them.    And  if  what  she  stated  to  Ferrte  be  true,  it  was  quite 
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possible  that  she  had  no  desire  to  continue  the  memory  of  a 
connection  of  which  she  did  not  regret  the  calamitous  termi- 
nation. Ferril  declares:  "She  said  she  did  not  like  my 
father  because  he  did  not  see  me  often  enough  while  I  was 
at  nurse ;  that  he  was  a  rough  kind  of  man,  and  did  not  treat 
her  very  well ;  my  father's  name  was  Ferri6 — I  suppose  John 
P.  Ferris ;  I  never  asked  my  mother  whether  she  was  mar- 
ried to  him ;  she  told  me  she  was  glad  he  was  killed ;  that  he 
was  not  much  loss ;  he  was  trading  in  mules  from  France  to 
Spain;  he  was  a  tanner,  too;  was  killed  by  Spaniards;  had 
plenty  of  money,  and  was  found  killed  along  the  roadside ; 
she  was  living  then  at  St.  Girons."  "  My  mother  said,  she 
and  my  father  took  me  to  the  nurse  and  left  me  there ;  that 
she  went  almost  every  week  to  see  me,  but  he  only  two  or 
three  times;  I  was,  probably,  seven  or  eight  months  old 
when  he  died ;  she  did  not  say  how  she  was  married ;  I  never 
could  ask  her  any  questions  on  the  subject;  she  would  not 
talk  with  me ;  she  was  too  quick ;  my  father  had  a  brother 
living  at  St  Girons  named  Ferrte ;  his  business  was  that  of  a 
tanner ;  all  the  Ferries  are  tanners  there ;  when  1  was  bap- 
tized, my  godfather  was  my  father's  brother ;  his  name  was 
Ferrte;  I  think  my  godmother  was  some  relation  to  my 
father's  family ;  I  was  baptized  at  St.  Girons ;  my  mother 
put  me  out  to  nurse,  because,  I  suppose,  she  had  to  work ; 
sometimes  she  lived  at  Feme's  father's — my  grandfather — at 
St  Girons,  I  presume."  "  When  I  ran  away  from  Bordeaux, 
I  went  back  to  St  Girons  and  saw  my  relations ;  I  saw  mj 
uncle ;  they  knew  who  I  was ;  I  went  to  the  nurse's,  the 
country  people  I  lived  with." 

Soon  after  the  decease  of  her  first  husband,  if  she  were 
married  to  Ferri6,  the  decedent  became  acquainted  with  Da 
Lux,  and  their  letters  show  they  were  on  terms  of  the  closest 
intimacy.  Probably  her  previous  obscure  marriage  and  the 
birth  of  a  child  would  not  have  increased  her  claims  to  his 
interest  If  she  had  then  already  dropped  her  name  of  Fer- 
ri6  from  motives  of  indifference,  or  in  the  expectation  that 
the  chances  of  another  settlement  might  thus  be  promoted, 
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the  real  state  of  facts  may  have  remained  undisclosed  until 
after  her  marriage  with  Da  Lax ;  and  even  then  the  long 
concealment  that  had  occurred  might  lead  to  the  public  ac- 
knowledgment of  the  boy,  not  as  her  child,  but  as  a  collateral 
relative.  Certain  it  is  that,  until  after  the  marriage  in  1812, 
the  documentary  proof  does  not  exhibit  his  existence. 

I  cannot  deduce  from  these  facts  that  Ferri6  was  an  illegi- 
timate son  of  the  deceased.  It  does  not  appear  that,  during 
the  period  of  her  supposed  connection  with  his  father,  she  did 
not  bear  his  name ;  and  when  that  connection  was  terminated, 
and  as  Jeanne  Icard  she  had  found  her  way,  in  a  strange 
city,  to  a  higher  class  of  associates,  and  was  encouraging  the 
addresses  of  a  lover,  the  mere  fact  that  she  had  at  first  as- 
sumed the  position  of  a  maiden,  may  have  led  to  the  continu- 
ance of  the  deception.  At  any  rate,  the  probability  of  the 
existence  of  other  motives  for  her  course  is  not  so  clearly 
excluded,  that  we  are  compelled  to  attribute  her  conduct  to 
previous  nnchastity.  Clandestinity  excites  suspicion;  but 
mere  concealment,  where  the  motive  cannot  be  traced  out 
and  laid  bare,  is  not  alone  sufficient  to  stamp  the  suppressed 
fact  as  properly  shameful  in  itself.  Truth  and  justice  often 
goffer  from  a  false  sense  of  pride,  from  vanity  and  selfishuess. 

Whether  Ferri6  was  the  nephew  of  Madame  Du  Lux,  or 
her  son,  legitimate  or  illegitimate,  it  was  unnatural  to  aban- 
don him  for  twelve  years  to  the  care  of  strangers,  to  grow  up 
among  goat-herds  in  the  wilds  of  the  Pyrenees,  hardly  able 
to  speak  his  native  tongue.  Although  we  may  not  be  able 
to  penetrate  the  inducement  to  this  conduct,  I  do  not  think 
it  points  so  clearly  to  his  illegitimacy  as  to  compel  us  to  that 
conclusion.  Nor  does  the  supposed  intimacy  of  the  decedent 
with  Du  Lux  before  their  departure  for  America  reflect  much 
light  on  the  nature  of  her  previous  connection  with  Ferrid. 
In  a  doubtful  case,  general  lewdness  is  a  material  element  in 
causes  of  this  character,  but  it  loses  its  importance  as  it  de- 
parts in  time  from  the  transaction  which  is  the  subject  of  in- 
quiry. There  is,  however,  not  only  no  evidence  of  that  kind 
before  me,  but  I  am  not  prepared  to  say  that  previous  to  the 
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formal  ceremonial  of  marriage  in  1812,  Da  Lux  and  the  de- 
cedent were  not  man  and  wife  according  to  our  law.  That  she 
passed  as  his  wife  in  1808,  appears  from  a  letter  of  that  date, 
addressed  to  her  as  Mde.  Da  Lux,  and  in  which  the  writer 
desires  to  be  remembered  to  "  her  husband ;"  and  that  a  for- 
mal marriage  does  not  exclude  the  establishment  of  a  pre- 
vious marriage  in  fact,  is  determined  bj  the  decision  of  the 
Supreme  Court  of  this  State,  in  the  case  of  Starr  vs.  Peek, 
1  HiU,  270. 

In  considering  the  question  of  Ferri6's  legitimacy,  the  date 
of  his  birth  is  a  point  of  moment  as  determining  the  law  then 
existing  in  relation  to  marriage  and  birth.  The  statements 
of  Madame  Du  Lux  as  to  her  own  age  at  the  time  he  was 
born  cannot  be  relied  on,  for  she  seems  at  all  times  sedulously 
determined  to  make  herself  out  as  young  as  possible.  In  the 
act  of  marriage  with  Du  Lux,  in  1812,  she  is  described  as 
thirty-two  years  of  age,  when  she  was  thirty-five.  1  attach 
no  importance  to  her  statements,  made  to  a  number  of  per- 
sons, that  she  was  "  very  young,"  thirteen,  fourteen  or  fifteen, 
when  the  child  was  born,  for  such  a  date  would  make  Ferri6 
to  have  been,  at  least,  twenty-three  years  old  at  the  time  she 
brought  him  from  the  Pyrenees,  when  he  was  confessedly 
still  a  lad.  On  the  other  hand,  Mrs.  Frochlich,  who  was  ac- 
quainted with  Madame  Du  Lux  several  years  before  Ferris 
came  to  this  country  in  1824,  says  that  she  lived  in  the  house 
of  the  decedent,  and  was  present  when  Ferrte  arrived ;  and 
that  shortly  after  his  arrival,  Madame  Du  Lux  told  her  "  he 
was  twenty- four  years  of  age."  Ferris  himself  says  that  the 
decedent  told  him,  two  or  three  years  ago,  that  he  was  fifty- 
one  years  old.  In  the  draft  of  a  letter  from  her  to  Ferri6> 
written  in  1846  or  1847,  as  I  judge,  she  tells  him,  "remem- 
ber, you  are  forty-seven  years  old."  These  statements  cor- 
respond with  the  declaration  made  to  Mrs.  Frochlich  in  1824, 
and  have  a  very  clear  verification  from  an  independent  source, 
in  a  letter  of  M.  Anere,  dated  St.  Girons,  Nov.  20, 1818— in 
which,  referring  to  the  choice  of  a  profession,  he  says :  "  It 
is  time  to  make  a  decision,  as  he  approaches  his  eighteenth 
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year."  Now,  it  appears  from  her  correspondence  with  her 
brother,  Lieutenant  Rividre,  that  in  1797  and  in  1800  she  was 
living  at  the  house  of  citizen  Anere,  at  St  Oirons ;  and  this 
is  the  place,  according  to  Ferris,  and  M.  Du  Guerre,  where 
Ferric*  was  born.  It  was  to  Anere  M.  Da  Lux  applied,  in 
1819,  when  endeavoring  to  discover  the  fate  of  Ferrie ;  and 
it  was  with  Anere,  Ferris  was  placed,  in  1815,  when  at  last 
discovered  by  Madame  Du  Lux  in  the  mountains.  I  con- 
clude from  these  facts  that  Ferrtt  was  born  about  the  year 
1800. 

His  status  must  be  determined  by  the  law  then  in  exist- 
ence, which  was  the  Act  of  the  National  Assembly,  passed 
20th  September,  1792,  and  which  continued  in  force  until 
the  decree  of  Napoleon,  March,  1803. 

By  the  Act  of  the  National  Assembly,  majority  was  placed 
at  twenty-one  yean,  and  the  act  of  marriage  was  a  simple 
declaration,  in  the  presence  of  the  public  officer  and  wit- 
nesses, by  the  parties  that  they  took  each  other  in  marriage. 
Marriages  of  minors,  without  the  consent  of  their  parents, 
relations  or  neighbors,  were  declared  void;  but  marriages 
consummated  without  the  formalities  prescribed  by  that  act, 
by  persons  of  full  age,  were  not  declared  invalid.  The  XV th 
title  regulates  "  the  qualities  and  conditions  requisite  for  one 
to  be  able  to  contract  marriage ;"  and  no  restriction  is  im- 
posed upon  persons  of  full  age,  unless  they  were  relatives,  or 
bound  by  a  previous  contract 

Although  it  was  declared  that  the  National  Assembly  did 
not  intend  to  interfere  with  the  liberty  of  the  citizen  in  con- 
secrating births,  deaths  and  marriages  with  religious  cere- 
monies, yet  such  were  left  to  the  option  of  the  parties,  all 
laws  inconsistent  with  the  act  being  abrogated. 

This  would  leave  the  contract  of  marriage,  in  respect  to  its 
validity,  dependent  upon  the  simple  consent  of  the  parties. 
Marriage,  in  its  origin,  is  a  contract  of  natural  law,  and  in 
civil  society  is  a  civil  contract,  requiring  no  form  or  cere- 
monial unless  imposed  by  the  local  law — and  hence,  when 
the  law  directs  the  ceremony  to  be  conducted  in  a  prescribed 
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manner,  a  failure  to  comply  with  stieh  forms  does  not  affect 
the  validity  of  the  contract,  unless  such  effect  be  expressly 
directed  by  statute.  If,  then,  the  decedent  was  married  to 
Ferries  father,  and  the  contract  was  made  before  the  adop- 
tion of  the  Code  Napoleon  in  1803,  a  simple  consent  by  the 
parties  was  all  that  was  intrinsically  necessary  to  the  validity 
of  the  marriage,  and  that  consent  can  be  proved  in  any  way 
consonant  with  the  ordinary  course  of  justice.  Even  under 
the  Code  where  there  has  been  no  act  of  public  celebration 
inscribed  on  the  registry,  the  legitimacy  of  the  issue  of  de- 
ceased persons  who  lived  publicly  as  husband  and  wife,  can- 
not be  contested  under  the  single  pretext  of  defect  in  the  act 
of  celebration,  provided  the  legitimacy  be  proved  by  a  pos- 
session of  the  status,  and  is  not  contradicted  by  the  act  of 
birth.  And  when  the  act  of  birth  is  wanting,  reputation  of 
legitimacy  and  of  the  parents  living  as  husband  and  wife  is 
sufficient.     (Les  cinq  Codes  cmnotis—par  J.  B.  Sirey,p.  52). 

The  proof  of  the  marriage  of  Ferries  parents  depends  not 
upon  any  technical  rule  of  evidence,  but  upon  those  princi- 
ples which  all  courts  invoke  for  the  purpose  of  ascertaining 
the  truth. 

While  it  is  not  to  be  overlooked,  that  we  are  not  in  posses- 
sion of  the  acts  of  celebration  of  marriage,  or  of  the  birth 
of  Ferris,  according  to  the  system  of  registry  then  exist- 
ing in  France,  too  much  weight  should  not  be  given  to  this 
circumstance,  if  we  take  into  view  the  state  of  disorder,  poli- 
tical and  social,  at  that  time  prevailing,  and  especially  the  lax 
ideas  in  respect  to  the  sanctity  of  marriage.  It  was  not  neces- 
sary there  should  be  any  religious  ceremony,  and  parties 
of  humble  condition  had  no  great  inducement  to  go  through 
the  forms,  and  encounter  the  expense  of  public  registration. 

I  have  entered  into  a  detail  of  the  various  points  of  this 
interesting  and  singular  case,  mainly  for  the  purpose  of  indi- 
cating the  particulars  to  which  future  investigation  should  be 
directed ;  for,  in  the  present  condition  of  the  evidence,  I  can- 
not but  think  a  decision  at  this  time  would  be  premature. 
Were  it  clear  that  all  the  light  possibly  to  be  obtained  had 
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been  thrown  upon  this  subject,  or  bad  an  opportunity  been 
afforded  for  close  and  accurate  inquiry,  my  simple  duty  would 
be  to  pronounce  a  decision ;  but  while  the  testimony  thus  far 
has  been  confined  to  sources  at  home,  it  is  obvious  that  a 
much  richer  field  may  be  opened  abroad,  and  instead  of  be- 
ing left  to  form  a  judgment  from  inferences  and  presump- 
tions, we  might  attain  a  conclusion  entirely  satisfactory.  It 
may  be  that  no  means  can  be  found  to  lift  up  the  veil  of  mys- 
tery enveloping  these  transactions,  and  that  all  traces  have 
been  obliterated  save  those  preserved  by  Madame  Du  Lux 
herself ;  but  it  would  be  wrong  to  take  that  for  granted,  in- 
stead of  instituting  the  proper  examination. 

If  it  be  said  that  a  decision  on  the  administration  would 
not  be  final  on  the  distribution,  I  am  not  so  clear  on  that 
point,  provided  no  other  claimants  should  appear  than  the 
present  parties.  In  any  event,  it  would  be  unwise  to  lay  the 
ground  for  such  an  embarrassment  The. possibility,  too,  that 
other  claimants  may  intervene  hereafter,  and  compel  a  trial 
of  the  case  ds  novo,  increases  the  reasons  for  making  a  tho- 
rough investigation  in  the  first  instance,  so  that  the  sentence 
pronounced  on  administration  may  be  based  upon  as  full  and 
complete  a  knowledge  as  possible. 

A  commission  must,  therefore,  issue  for  the  purpose  of 
instituting  the  proper  inquiries  to  ascertain  the  relationship 
of  Ferris  with  the  decedent.  St.  Girons  is  the  point  where 
the  investigation  can  probably  be  conducted  with  the  great- 
est advantage.  Evidence  may  be  taken  also  at  Massat,  Biert, 
Castillon  and  Bordeaux.  Meanwhile  all  further  proceedings 
must  be  stayed,  except  so  far  as  may  be  necessary  for  the 
preservation  of  the  estate. 


172       GASES  IN  THE  SURROGATE'S  COURT. 


WZUOX    VS.    KORAN. 


"Wilson  vs.  Mora*. 

In  the  matter  qfjpraving  the  last  Will  and  Testament  of 
Sarah  Smith,  deceased. 

A  will  made  In  favor  of  the  professional  advisers  of  Che  decedent  and  resisted 
on  the  ground  of  undue  influence  and  incapacity,  admitted  to  probate,  there 
being  no  doubt  as  to  the  testamentary  competency  of  the  decedent,  and  no 
traces  of  fraud,  circumvention,  or  the  exercise  of  influence  incident  to  the  con- 
fidential relation  which  existed  between  the  parties. 

The  mere  knowledge  on  the  part  of  beneficiaries  occupying  confidential  or  fidu- 
ciary relations  that  a  favorable  win  was  to  be  executed,  is  not  sufficient  of 
Itself  to  invalidate  the  act,  provided  it  be  shown  that  the  provisions  of  the 
instrument  accorded  with  the  intentions  of  the  decedent  otherwise  expressed. 

A  will  by  a  client  in  favor  of  an  attorney  is  not  absolutely  invalid.  The  existence 
of  that  fiduciary  relation  does  not  annul  the  act,  but  still  the  circumstances 
call  for  unusual  circumspection  and  vigilance  to  see  that  k  was  in  conso- 
nance with  the  views  and  wishes  of  the  testator,  and  was  not  the  result  of  in- 
fluence. There  should  be  very  clear  evidence  of  mental  capacity  and  satis- 
factory proof  independently  of  the  mere  factum  that  the  mind,  free  and  un- 
biased, accompanied  the  act  This  is  a  well-established  rule  of  evidence, 
compelling  the  proponent,  even  after  the  formal  execution  is  established,  to 
show  by  other  circumstances  spontaneousness  and  volition. 

In  cases  of  alleged  undue  influence,  although  the  absence  of  the  party  to  be  bene- 
fited at  the  time  of  the  execution,  is  an  important  portion  of  the  proof,  in 
support  of  the  instrument,  yet  it  is  not  conclusive.  The  probability  of  die 
will  being  the  free  act  of  the  testator  is  sustained  also  by  testimony  as  to 
his  testamentary  wishes  orally  expressed  at  other  periods  and  to  other  parties. 
An  opportunity  to  revoke  the  instrument,  and  the  lapse  of  time  since  its  ex- 
ecution without  an  attempt  at  revocation,  are  material  circumstances  tending 
to  show  it  was  not  procured,  but  was  truly  the  testator's  will. 

William  Fullerton, 

Bchj.  V.  Dunning, 

S.  D.  Van  Schaick,  for  Conteitants. 

P.  G.  Claex,  for  Proponent*. 

It  is  not  claimed  but  that  all  the  forms  prescribed  by  sta- 
tute have  been  complied  with  in  the  execution  of  this  will. 
It  is  opposed,  however,  on  the  grounds  that  the  testatrix  was 
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not  of  sufficient  mental  capacity  to  make  a  valid  disposition 
of  her  property  by  will,  and  that  this  will  was  procured  by 
fraud  and  nndae  influence. 

L  Upon  the  question  of  capacity,  there  does  not  seem  to  be 
a  reasonable  doubt  The  will  was  executed  on  the  2nd  day  of 
November,  1848.  The  subscribing  witnesses,  who  were  the 
only  persons  present  at  the  time  of  execution,  declare  her 
competency  unqualifiedly.  There  is  nothing  in  the  whole 
case  inconsistent  with  their  testimony — nothing  to  shake  our 
confidence  in  its  entire  credibility*  To  determine  the  ques- 
tion of  capacity,  reference  is  to  be  had  to  the  state  of  mind 
at  the  time  of  the/ocgwro,  and  the  state  of  the  testatrix's 
mind  before  or  after  is  unimportant,  except  as  it  tends  to 
show  the  condition  of  her  mind  at  the  time  of  execution. 

No  witness  ventures  an  opinion,  or  states  a  fact  that  tends 
to  prove  that  the  testatrix  was  not  of  sufficient  capacity  be* 
fore,  at  the  time  of,  or  for  some  years  after  the  execution  of 
this  will.  On  the  contrary,  the  testimony  of  all  the  witnesses 
shows  most  satisfactorily,  that  the  deceased  was,  down  to  a 
period  subsequent  to  the  making  of  this  will,  shrewd,  intelli- 
gent, and  in  all  respects  competent  to  make  a  last  will  and 
testament  Thus  Mr.  Flanagan  says,  that  at  the  time  of  exe- 
cution, "  she  was  of  sound  mind,  memory,  and  understand- 
ing." Mr.  Tappan  says,  "  she  understood  herself  very  well ; 
her  mind  was  apparently  clear." 

This  is  the  testimony  as  to  her  mind  at  the  time  of  the  fac- 
tum. These  witnesses  were  not  strangers  to  her,  but  had 
known  her  for  some  years.  Mr.  Tappan,  in  speaking  of  her 
generally,  says :  "  She  was  a  strong-minded  woman,  very  strong 
prejudices,  and  strong  feelings  generally.  She  was  very 
competent  to  take  care  of  her  business,  and  to  manage  her 
affairs."  Mr.  Wetmore  says,  he  "  was  acquainted  with  her 
for  several  years,  and  saw  her,  and  had  negotiations  with  her. 
I  found  her  quite  an  intelligent  woman  for  her  position  in 
life ;  she  understood  her  matters  which  she  had  with  me,  as 
well  as  any  person  I  ever  met  with.    She  was  a  woman  of 
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decided  character."  Mr.  Swain  says,  "  I  should  never  doubt 
her  capacity ;  she  was  a  very  active  and  determined  woman. 
She  was  a  very  close  person  to  make  a  bargain  with,  and  ap- 
peared to  understand  matters  of  business  very  well."  Mr. 
Gnmmings  says,  "  She  was  a  remarkably  shrewd,  intelligent, 
business-like  woman."  There  is  nothing  in  the  testimony 
produced  by  the  heirs  or  next  of  kin,  that  tends  to  overthrow 
thiB  evidence.  The  testimony  of  Mr.  Radford  shows,  perhaps, 
that  previous  to  her  death  she  was  of  unsound  mind,  but  he 
does  not  intend  to  say  that  she  was  so  prior  to  the  making  of 
the  contract  with  him  in  1852,  some  four  years  after  the  exe- 
cution of  this  will.  Hie  only  other  circumstance  or  fact 
stated,  is  the  offer  to  sell  her  house  for  $800,  when  it  was 
worth  more.  When  this  occurred  does  not  distinctly  appear. 
If  the  witness  is  right  in  his  estimate  of  time,  there  is  some 
palpable  mistake.  He  says,  this  offer  was  made  to  his  father 
some  Jive  or  six  year*  ago.  Now,  this  is  the  same  property 
sold  to  Radford,  and  he  says :  "  I  had  been  talking  with  her  * 
several  years  in  relation  to  the  purchase  of  property  she  occu- 
pied in  Jay  Street ;  she  asked  $4,500,  the  price  agreed  upon ; 
the  negotiation  commenced  five  or  six  years  ago"  So, 
according  to  one  witness,  she  is  offering  the  property  for  $800, 
and  according  to  the  other,  she  is  about  selling  it  for  $4,500, 
and  they  fix  it  at  the  same  time.  The  fact  is  of  too  trifling  a 
character  to  spend  time  upon  it — if  considered  of  any  impor- 
tance, why  was  not  the  father  of  the  witness  produced  to  cor- 
roborate the  witness  f  He  states  that  the  offer  was  made  to 
his  father,  and  on  his  cross-examination  does  not  appear  to  be 
very  clear  as  to  what  the  offer  was,  except  that  he  heard  some- 
thing about  $800. 

n.  Upon  the  question  of  fraud  and  undue  influence,  there 
is  no  affirmative  proof  whatever.  Fraud  is  never  presumed. 
It  must  be  proved.  It  is  charged  that  the  Messrs.  Wilsons, 
the  legatees,  had  induced  the  testatrix  to  make  this  will  in 
their  favor  by  fraud,  and  the  exercise  of  an  undue  control  or 
influence  over  her  actions.    This  is  a  grave  charge  made 
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against  gentlemen  of  respectable  character  and  standing,  and 
should  be  supported  by  clear  and  satisfactory  proof,  or  unhe- 
sitatingly abandoned. 

No  witness  has  proved  that  the  Messrs.  Wilson  had  any 
influence  over  her,  or  that  they  ever  attempted  to  exercise 
any  for  their  benefit  The  case  on  the  part  of  the  contestants 
rests  upon  the  legal  inference  to  be  drawn  from  the  confiden- 
tial relations  existing  between  the  deceased  and  the  Messrs. 
Wilson.  It  was  the  relation  of  counsel  and  client  They  are 
sole  legatees,  to  the  exclusion  of  the  next  of  kin  of  the  de- 
ceased. 

•By  our  law,  a  person  may  give  his  property  by  will  to  whom 
he  pleases,  to  one  of  several  heirs  to  the  exclusion  of  the* 
others,  or  to  a  stranger  to  the  entire  exclusion  of  his  relatives; 
and  if  he  be  compos  mentis,  in  the  legal  signification  of  the 
term,  his  will  will  be  upheld.  "  His  will  stands  as  a  reason 
for  his  actions." 

True  it  is  held,  that  where  the  legatee  who  stands  in  a  con- 
fidential relation  to  the  testator,  himself  drawB  the  will, 
this  circumstance  calls  for  increased  vigilance  on  the  part  of 
the  court  in  ascertaining  the  validity  of  the  will.  But  in  such 
cases,  the  most  that  has  been  or  ought  to  be  required,  is  satis- 
factory evidence  that  the  testator  was  of  sound  mind,  and 
clearly  understood  the  contents  of  the  will,  and  was  at  the 
time  under  no  restraint  No  case  has  gone  so  far  as  to  over- 
throw a  will  duly  executed,  where  it  was  shown  that  the  party 
executing  it  was  of  sound  mind,  and  clearly  understood  its 
contents,  though  it  was  drawn  by  the  person  taking  the 
estate. 

A  person  may  by  fair  argument  and  persuasion  induce  ano- 
ther to  make  a  will,  even  in  his  own  favor.  (8  Denio,  37, 
43,  Jewett,  J.)  It  is  said  by  Mr.  Jarman  on  this  subject  to 
be  the  result  of  the  cases,  that  influence  to  vitiate  an  act, 
must  amount  to  force  and  coercion,  destroying  free  agency. 
(See  Jarman  on  Wills,  page  36  to  40,  and  Notes— PerkM 
Second  American  Edition.) 
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III.  What  then  is  the  evidence  in  this  case  ?  The  will  was 
not  drawn  by  the  Messrs.  Wilson,  or  either  of  them,  nor  was 
it  drawn  in  their  presence.  It  was  drawn  by  Mr.  Flanagan, 
and  the  testatrix  perfectly  understood  its  contents.  Mr.  Fla- 
nagan says,  "she  appeared  to  know  perfectly  well  what  she 
was  about  The  wUl  was  read  over  carefully,  and  she  appear- 
ed to  understand  it  perfectly.  Again,  on  his  cross-examina- 
tion, he  says :  "  The  will  was  very  carefully  and  distinctly 
read  over  to  her.  She  being  a  woman,  I  wanted  her  to  under- 
stand distinctly  what  she  was  about;  after  I  read  it,  she  signi- 
fied her  comprehension  of  it,  and  she  executed  it" 

IY.  The  testatrix  was  of  sound  mind.  The  evidence  before 
adverted  to,  establishes  it  beyond  question.  It  goes  farther. 
It  shows  that  she  was  not  a  woman  of  a  weak  mind,  or  that 
her  intellect  was  impaired.  It  shows  more — that  she  was  not 
a  person  likely  to  be  influenced  by  others. 

Y.  The  evidence  tends  to  prove  that  the  legatees  had  no 
influence  over  her — that  she  would  have  her  own  way. 
Wetraore  says,  "  I  think  she  was  a  woman  who  would  have 
her  own  way.  I  have  no  doubt  but  in  both  of  these  cases,  I 
could  have  made  a  better  bargain  with  her  counsel  than  with 
her."  Swain  says,  "  she  was  not  so  under  their  influence  as 
to  be  advised  by  them.  She  would  not  comply  with  their 
advice.  My  impression  of  her  character  is  such,  that  I  think 
an  endeavor  to  influence  her,  would  have  had  a  contrary 
effect"  He  gives  instances  of  her  disregarding  the  Messrs. 
Wilsons'  advice. 

YI.  Hie  disposition  of  her  property  is  in  accordance  with 
her  repeated  declarations  made  before,  and  also  after  the 
making  of  the  will.  She  had  great  regard  for  Messrs.  Wil- 
son, and  said  she  intended  to  give  them  her  property.  See 
testimony  of  Mr.  Tappan,  Mr.  Swain,  Mr.  Cummings, ' 

VII.  Excluding  her  relatives  from  all  participation  in  her 
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property,  is  also  in  accordance  with  oft  repeated  declarations* 
The  only  testimony  that  conflicts  with  this,  is  that  of  Mr. 
Mastereon.  He  says  on  two  occasions  the  deceased  spoke  of 
making  a  will,  on  one  of  which  she  said — she  was  going  to 
make,  a  fair  division  of  her  property  among  her  relatives. 
She  was  not  then  angry  with  her  niece.  She  doubtless  at  one 
time  entertained  such  an  idea,  but  she  subsequently  became 
displeased  with  the  niece,  and  dissatisfied  with  her  relations. 
She  then  changed  her  mind.  She  was  a  woman  of  obstinate 
character,  would  have  her  own  way — of  strong  prejudices 
and  feelings ;  and  when  she  conceived  a  dislike  to  her  niece, 
she  manifested  it  emphatically — she  determined  not  to  give 
her  a  farthing.  The  evidence  leads  to  this  conclusion  most 
irresistibly.  On  the  other  occasion,  she  said  to  the  witness, 
with  a  laugh,  I  have  made  a  will  far  my  relatives.  She  did 
not  say  in  favor  of  her  relatives ;  but  she  laughed,  and  was 
evidently  chuckling  over  the  idea,  that  she  would  disappoint 
them  for  some  real  or  fancied  wrong  done  her,  or  for  their  ill- 
treatment  of  her.  The  declarations  made  by  her  in  respect  to 
Messrs.  Wilson  proved  by  Radford,  were  after  the  contract 
in  1853,  after  she  had  suffered  from  paralysis,  and  after  her 
mind  had  become  weakened  by  disease. 

Yin.  There  is  no  evidence  to  show  that  Messrs.  Wilson  in 
any  manner  directed  the  dispositions  made  of  the  property 
by  the  will.  Mr.  Flanagan  says  in  his  cross-examination, 
"  I  think  Mr.  Wilson  instructed  me  how  to  draw  the  will  as 
to  the  contents."  But  on  his  further  direct  examination,  he 
says,  "Mr.  Wilson  merely  mentioned  the  naked  fact,  that 
Mrs.  Smith  was  coming  down  to  have  her  will  drawn.  I 
think  he  did  not  state  what  its  contents  would  be." 

It  is  of  little  importance  whether  Mr.  Wilson  did  or  did  not 
state  what  the  contents  of  the  will  would  be,  so  long  as  it  is 
satisfactorily  proven  that  the  testatrix  was  of  sound  and  dis- 
posing mind,  and  knew  and  understood  the  contents  of  the 
will  she  executed. 

The  fact  is  very  clear  to  my  mind,  that  he  did  not  state  the 
Vou  III.— 12 
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contents.  The  confusion  of  the  witness  on  this  subject  is 
easily  accounted  for.  His  recollection  of  the  facts  is,  that  he 
drew  the  will  while  Mrs.  Smith  was  sitting  in  the  office.  But 
seeing  the  date  was  left  blank,  and  having  no  recollection  of 
having  but  one  interview  with  Mrs.  Smith,  he  infers  that  he 
drew  the  will  before  she  came,  and  infers  also,  that  Mr.  Wil- 
son gave  directions  as  to  the  contents. 

To  hold  from  this  evidence  that  Mr.  Wilson  did  give  such 
directions,  is  to  disregard  the  recollection  of  the  witness  as  to 
the  facts,  and  to  substitute  his  inference  drawn  from  a  fact, 
that  does  not  necessarily  follow  from  that  fact. 

IX.  This  then  is  this  case,  and  it  appears  to  me  that  the 
evidence  is  wholly  insufficient  to  justify  a  reasonable  suspicion 
that  this  will  was  unfairly  obtained. 

The  following  teases  are  decisive  authorities  in  support  of 
this  will: — Barry  vs.  Butlin,  1  Curteis'  Ecc.  Rep.  637; 
Darling  vs.  Lovelandy  2  Ourteis*  Ecc.  Rep.  225  /  Wyatt  vs. 
Ingram,  3  Haggard's  Ecc.  Rep.  466.  These  cases  cure  died 
in  kBarhowts  Sup.Ct.  Rep.  393.  See  also  Jarman  on  WiUs9 
page  43, 44, 45. 

It  is  said  by  Jarman  {page  43) :  "  Although  the  testator  and 
the  maker  of  his  will,  may  stand  in  a  relation  favorable  to  the 
exercise  of  undue  influence  by  the  latter ;  and  though  there 
may  be  suspicious  conduct,  and  some  deficiency  of  capacity, 
yet,  satisfactory  evidence  of  the  factum  may  establish  the 
instrument :  it  is  not  in  law  invalid." 

Again  at  page  44 :  "  The  increased  strictness  of  scrutiny 
and  proof  required  in  cases  where  the  person  by  whom,  or  by 
whose  procurement  and  direction  a  will  is  drawn,  receives  a 
benefit  under  it,  and  in  cases  of  doubtful  capacity,  is  only 
such  as  to  give  full  and  entire  satisfaction  to  the  court  or  jury 
that  the  testator  was  not  imposed  upon,  but  that  he  knew 
what  he  was  doing,  and  the  dispositions  he  was  making  when 
he  made  his  wilL" 
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The  Surrogate. — The  decedent,  by  her  will  bearing  date 
the  second  day  of  November,  eighteen  hundred  and  forty- 
eight,  gave  all  her  property,  with  the  exception  of  her  house- 
hold furniture  and  wearing  apparel,  to  Peter  Wilson  and 
Harris  Wilson.  The  following  is  the  clause  of  the  will  mak- 
ing that  disposition :  "  I  give,  devise,  and  bequeath,  to  Peter 
Wilson  and  Harris  Wilson,  of  said  city,  counsellors  at  law,  in 
consideration  of  my  sincere  regard  for  them,  and  of  the  many 
kindnesses  and  services  performed  by  them  for  me,  and  the 
many  suits  and  other  matters  of  business  done  and  transacted 
by  them  for  me  as  my  attorneys  and  counsel,  and  on  my  be- 
half, and  for  my  benefit;  all  the  rest,  residue  and  remainder 
of  all  my  property,"  &c.  The  probate  of  the  will  is  con- 
tested by  several  nephews  and  nieces  of  the  decedent  on  the 
ground  of  incapacity  and  undue  influence.  The  decedent, 
several  years  before  the  execution  of  this  instrument,  had 
made  a  visit  to  Ireland  for  the  purpose,  in  part,  of  seeing  her 
sister  and  relatives,  and  on  her  return  to  this  country  she 
brought  one  of  her  nieces  with  her.  She  appears  not  to  have 
continued  upon  gotd  terms  with  her  niece,  and  also  to  have 
expressed  dissatisfaction  with  her  relatives.  In  1848  6he 
made  this  will,  which  remained  unrevoked  at  the  time  of  her 
death.  Its  execution  in  all  formal  respects  is  fully  proved  by 
the  subscribing  witnesses,  and  there  being  no  ground  for  sus- 
pecting her  competency  at  that  period,  or  indeed  until  five 
years  afterwards,  there  is  nothing  in  the  way  of  admitting  it 
to  probate  save  the  fact  that  the  two  legatees  were  her  pro- 
fessional advisers.  It  becomes  important  in  view  of  that  cir- 
cumstance, to  inquire  more  particularly  into  the  case,  in  order 
to  ascertain  whether  there  are  traces  of  fraud,  circumvention, 
or  the  exercise  of  influence  incident  to  the  confidential  rela- 
tion which  existed  between  the  parfies. 

Mr.  Flanagan,  who  drew  the  will,  testifies  that  it  was 
drawn  and  executed  at  his  office,  where  the  decedent  called 
on  him  for  that  purpose.  From  the  language  of  the  will  not 
being  such  as  he  ordinarily  uses,  he  thinks  it  must  have  been 
taken  from  some  other  instrument,  thongh  he  has  no  recol- 
lection of  any  other  being  produced.    From  the  fact  that  the 
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date  was  left  blank  in  the  draft,  he  at  first  inferred  that  he 
drew  the  will  before  he  was  called  on  by  the  decedent;  but 
upon  further  reflection,  he  states  his  strong  impression  that  it 
was  drawn  while  Mrs.  Smith  was  present,  and  that  the  date 
may  have  been  left  blank  in  consequence  of  the  uncertainty 
of  immediately  obtaining  a  proper  subscribing  witness.  Mr. 
Flanagan  also  testified  that  Mr.  Wilson  first  spoke  to  him  on 
the  subject  of  a  will,  and  he  added :  "  I  think  he  instructed 
me  how  to  draw  the  will,  as  to  its  contents  and  provisions," 
but  he  afterwards  said,  "  He  merely  mentioned  to  me  the 
naked  fact  that  Mrs.  Smith  was  coming  down  to  have  her  will 
made.  I  don't  think  he  stated  what  its  contents  would  be, 
but  merely  stated  the  naked  fact."  All  that  is  satisfactorily 
proven  by  this  witness  in  respect  to  the  origination  of  the 
transaction,  is  the  knowledge  of  Mr.  Wilson,  one  of  the  lega- 
tees, that  the  decedent  was  about  to  make  her  will.  As  the 
testatrix  was  his  client,  and  he  would  naturally  have  been  the 
person  to  draw  the  instrument  had  she  designed  to  dispose  of 
her  property  among  her  relatives,  it  is  highly  probable  he 
was  acquainted  with  her  intention  in  his  favor,  and  directed 
her  to  Mr.  Flanagan  as  a  proper  person  to  employ.  Under 
such  circumstances  the  ordinary  presumptions  flowing  from 
the  fact  of  formal  execution  are  not  sufficient  to  entitle  the 
instrument  to  probate.  A  will  by  a  client  in  favor  of  an 
attorney  is  not  absolutely  invalid.  The  mere  existence  of  that 
confidential  relation  does  not  annul  the  act.  In  such  a  case 
there  is  no  testamentary  incapacity,  but  still  the  circum- 
stances call  for  the  largest  degree  of  circumspection  and  vigi- 
lance to  see  that  the  act  was  in  consonance  with  the  views 
and  wishes  of  the  testator,  and  was  not  the  result  of  influence 
exercised  through  the  medium  of  the  existing  confidential 
relation.  There  should  be  very  clear  evidence  of  mental 
capacity,  and  satisfactory  proof  independently  of  the  mere 
factum  that  the  mind  free,  unbiased  and  uninfluenced, 
accompanied  the  act.  Courts  very  justly  look  with  great 
suspicibn  and  jealousy  upon  all  such  wills,  and  are  bound  to 
scrutinize  the  acts  and  motives  of  the  parties  in  the  closest 
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manner.  In  Ingram  vs.  Wyatt,  3  Hogg.,  466,  the  great  fact 
upon  which  the  validity  of  the  will  turned  was  the  relation 
of  attorney  and  client  existing  between  the  devisee  and  the 
testator,  and  the  Court  of  Delegates,  in  reversing  the  decision 
below;  found  that  the  presumption  arising  from  that  relation 
had  been  rebutted,  and  the  suspicion  cleared  up  and  removed. 
This  is  not  a  novel  principle,  but  is  analogous  to  the  rule  pre- 
vailing at  Common  Law  in  similar  cases.  It  is  in  substance 
a  rule  of  evidence  to  the  effect  that  proof  of  formal  execution 
alone  is  not  enough  to  force  a  conclusion,  and  that  even  after 
the  factum  is  formally  established,  the  burden  remains  on  the 
proponent  to  show  by  additional  testimony,  spontaneousness 
and  volition. 

The  first  important  circumstance  in  making  this  inquiry 
is  the  absence  of  the  party  to  be  benefited  at  the  time  of  the 
execution.  This  of  itself  is  not  conclusive  against  improper 
interference,  for  influence  may  be  so  great  as  to  govern  its 
subject  when  withdrawn  from  its  immediate  action.  But 
atill  here  is  a  certain  degree  of  liberty,  which  would  have 
been  wanting  in  case  the  legatee  had  been  present  It  is  true 
that  if  the  testatrix  had  been  induced  to  make  this  will,  the 
legatee  might  have  ascertained  how  she  had  disposed  of  her 
property  from  the  draftsman,  but  it  does  not  appear  that  any 
inquiry  was  ever  made  on  that  point,  and  after  execution  the 
testatrix  took  the  instrument  away  with  her.  As  to  capacity 
and  intention,  Mr.  Flanagan  testifies  that  the  decedent  was 
of  sound  mind,  memory  and  understanding,  and  appeared  to 
know  perfectly  what  she  was  about  Hie  will  was  carefully, 
•lowly,  and  distinctly  read  over  to  her,  and  she  appeared  to 
understand  its  contents  perfectly.  He  adds  that  she  spoke 
somewhat  in  terms  of  commendation  of  the  Messrs.  Wilson. 
Mr.  Flanagan  was  acquainted  with  the  decedent,  but  not  in- 
timately, for  eight  or  ten  years.  The  other  subscribing  witness, 
Mr.  Tappan,  who  had  known  her  for  twelve  or  fifteen  years, 
says  that  "  she  understood  herself  very  well.  Her  mind  was 
apparently  clear."  Mr.  Tappan  was  in  Mr.  Wilson's  law 
office  from  1837  to  1845,  and  had  there  abundant  opportuni- 
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ties  of  observing  her  mental  capacity.  He  says  she  was  "  a 
strong-minded  woman,  with  very  strong  prejudices  and  feel- 
ings generally.  She  was  very  competent  to  take  care  of  her 
business  and  manage  her  affairs.9'  He  adds  that  she  did  little, 
if  anything,  without  consulting  the  Messrs.  Wilson,  and  her 
papers  were  kept  at  their  office.  Mr.  W.  0.  Wetmore  was 
acquainted  with  the  decedent  for  several  years,  saw  her  occa- 
sionally and  had  negotiations  with  her.  He  says:  "I  found 
her  to  be  quite  an  intelligent  woman  for  one  in  her  position 
in  life.  She  understood  her  matters  in  all  transactions  she 
had  with  me  as  well  as  any  woman  I  ever  had  to  deal  with. 
I  don't  recollect  seeing  her  since  1816.  She  was  a  woman 
of  apparent  will  and  energy  of  character."  Mr.  Swain  knew 
the  decedent  from  1840,  and  was  in  the  habit  of  seeing  her  in 
the  office  of  Peter  Wilson,  where  he  was  a  clerk,  down  to 
the  spring  of  1848.  He  says :  "  I  never  doubted  her  compe- 
tency in  the  least.  She  was  a  very  active  and  a  very  deter- 
mined woman.  I  don't  think  she  was  ever  worsted  in  any 
litigation  she  ever  commenced.  She  was  very  close  to  make 
a  bargain,  and  appeared  to  understand  general  matters  of 
business  very  well."  "  In  1848  her  faculties  were  as  vigorous 
as  at  any  previous  period."  Mr.  Cummings,  who  was  in  Mr. 
Wilson's  office  from  February,  1843,  to  the  spring  of  1849,  and 
conversed  with  the  decedent  frequently,  states  that  "  she  was 
a  remarkably  shrewd,  intelligent,  and  business-like  woman." 
This  evidence  is  very  satisfactory  as  to  her  testamentary  capa- 
city, and  there  is  nothing  to  bring  against  it  except  the  opin- 
ion of  two  witnesses. 

Peter  Ruck,  who  was  acquainted  with  the  decedent  a  num- 
ber of  years,  says  she  was  a  "  queer  woman  to  deal  with," 
"  strange  in  some  things,"  "  a  very  singular  woman  in  her 
dealings,"  and  "  was  quite  changeable  in  her  mind."  The 
only  fact  he  mentions  as  the  basis  of  his  opinion  is  that  she 
wished  his  father  to  buy  some  leasehold  premises  in  Jay 
Street,  for  $800,  and  a  year  or  two  afterwards,  when  he  was 
willing  to  purchase,  she  refused  to  sell,  "  saying  she  had  been 
advised  by  somebody  that  it  was  worth  more."    Mr.  Radford, 
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who  purchased  this  property  two  years  since  for  $4600,  also 
thought  the  decedent  was  always  "  a  singular  woman."  The 
reasons  he  gives  are  that  u  she  used  to  spend  half  a  day  along- 
side of  an  apple  woman  at  her  stand ;"  and  that  in  the  nego- 
tiations for  the  sale  of  the  property,  "  sometimes  she  would 
appear  to  be  willing  to  sell,  and  at  other  times  not."  "It  was 
very  difficult  to  get  her  to*  any  point,  and  still  difficult  to 
break  it  off,  for  there  were  inducements  held  out  to  continue 
on  the  treaty.  This  is  what  I  mean  by  saying  she  was  singu- 
lar in  her  conversation.  She  would  talk  off  and  on."  This 
witness  also  states  that  towards  the  latter  part  of  her  life, 
there  is  no  doubt  that  at  times  the  decedent  "  was  not  of  good 
sound  mind,"  but  he  does  not  indicate  the  time  with  any  pre- 
cision, nor  mention  any  grounds  for  the  opinion,  except  that 
at  a  visit  to  her  room  in  the  summer  after  the  sale  of  the  Jay 
Street  house,  he  noticed  am  impediment  in  her  speech  and  an 
unnatural  haste  in  her  conversation.  There  is  nothing  in  the 
evidence  of  these  two  witnesses  deserving  serious  attention, 
except  the  statement  of  Buck  that  the  decedent  offered  to  sell 
property  worth  $4500  for  $800 ;  but  in  order  to  attach  any 
importance  to  such  a  fact  its  date  must  be  shown ;  and  the 
Court  would  have  been  better  satisfied  if  the  father  of  the 
witness,  the  person  to  whom  the  offer  is  alleged  to  have  been 
made,  had  been  produced,  instead  of  a  bystander. 

An  element  which  it  is  always  proper  to  consider  in  this 
class  of  cases,  and  which  is  very  material  in  determining  the 
probability  of  the  will  having  been  the  free  act  of  the  dece- 
dent, is  the  exhibition  of  the  testator's  wishes  orally  expressed 
as  to  the  disposition  of  the  estate.  The  evidence  on  this  point 
agrees  with  the  provisions  of  the  will  of  the  decedent,  for 
although  declarations  in  favor  of  her  relatives  are  testified 
to,  they  appear  to  have  been  made  before  any  unfriendly 
feelings  towards  them  arose  in  her  mind. 

Mr.  Tappan  states  that  she  always  spoke  of  her  relatives 
in  unfriendly  terms,  but  expressed  great  esteem  for  the  Wil- 
sons, and  especially  for  Peter  Wilson.  Mr.  Swain  testifies 
that  she  often  told  him  she  was  going  to  leave  her  property 
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to  Peter  and  Harris  Wilson — "  that  she  had  left  it  to  them." 
He  says,  "  I  don't  recollect  whether  she  assigned  the  reason, 
or  whether  I  knew  it.    I  knew  they  had  done  all  her  business 
and  had  a  great  deal  of  trouble  with  her  affairs.    She  ap- 
peared to  consult  them  about  every  matter.    She  also  told 
me  that  as  to  her  people  at  home,  she  was  not  on  good  terms 
with  them — did  not  agree  with  them — did  not  like  them — 
that  she  was  sorry  she  had  brought  one  of  them  out"    Mr. 
Cummings  says,  "  I  frequently  heard  Mrs.  Smith  speak  as  to 
the  disposition  of  her  property  after  her  death.    She  said 
that  Harris  Wilson  and  Peter  Wilson  should  have  her  pro- 
perty, and  that  her  relatives  certainly  never  should.    I  have 
heard  her  express  herself  very  bitterly  against  her  niece, 
Mary.    I  have  heard  her  speak  of  having  visited  Mary's  mo- 
ther and  left  money  with  her,  regretting  that  she  had  done  so, 
in  consequence  of  her  having  passed  this  niece  upon  her."  On 
the  other  hand,  Peter  Ruck  testifies  that  the  decedent  told  him 
she  had  a  niece  in  Ireland,  and  when  he  asked  her  to  whom 
she  was  going  to  leave  her  property,  said,  "  She  had  relatives 
in  Ireland,  and  she  intended  to  leave  some  of  it  to  some  of 
them."    This  was  before  her  niece  came  out.    Michael  Mas- 
terson  also  states,  "  She  told  me  she  was  going  to  Ireland  to 
find  out  her  sister  and  her  children,  so  that  she  might  will 
some  property  to  them."    "  Some  time  after  her  return,  she 
told  me  she  had  made  a  will,  and  then  she  laughed,  and  said 
she  had  willed  my  daughter  Catharine  something.    She  said 
in  that  ^conversation,  she  had  made  a  will  for  her  relatives 
and  had  given  Catharine  something/'  Before  that,  and  after 
her  return  from  Ireland,  she  told  me  "  she  would  will  her 
property  to  her  relations,  and  make  a  fair  divide.    This  is 
all  she  said  at  that  time.    She  was  not  angry  with  her  niece 
at  this  time." 

It  is  manifest,  then,  that  this  instrument  was  made  when 
the  decedent's  testamentary  competency  was  beyond  impeach- 
ment, when  indeed  she  was  abundantly  able  to  manage  her 
affairs  with  intelligence,  shrewdness,  and  energy.  The  par- 
ties benefited  were  not  present  at  the  transaction,  the  provi* 
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sions  seem  to  be  consonant  with  the  state  of  her  dispositions 
and  affections,  and  with  her  declarations,  and  the  instrument 
thus  executed,  was  left  unrevoked,  though  if  a  desire  to  re- 
voke bad  existed,  there  was  ample  opportunity  to  carry  the 
wish  into  effect,  without  the  act  being  disclosed.  Another 
important  circumstance  in  this  connection,  is  the  fact  that  the 
health  of  the  decedent  was  good  at  the  time  of  the  execution, 
and  the  will  could  not,  therefore,  have  been  procured  in  the 
immediate  prospect  of  death.  Besides,  there  is  not  a  trace 
of  actual  influence  exerted,  and  unless  the  Court  is  prepared 
to  declare  the  doctrine  that  a  will  in  favor  of  persons  stand- 
ing in  such  confidential  relations  is  void  on  its  face,  it  would 
be  difficult  to  Imagine  a  case  so  free  from  any  direct  proof 
of  improper  dealing.  Six  yean  are  allowed  by  the  decedent 
to  pass,  and  there  is  not  a  sign  of  an  effort  to  repudiate  the 
transaction,  not  even  an  oral  declaration,  that  she  had  been 
influenced  or  urged  to  its  accomplishment  She  lived  by 
herself,  was  the  mistress  of  her  own  movements,  and  might 
at  any  time,  had  she  been  so  inclined,  have  made  different 
testamentary  dispositions.  Her  failure  to  do  so  throws  light 
upon  the  factum  of  her  will,  and  confirms  its  correspond- 
ence with  her  wishes  and  intentions*  The  state  of  her  inter- 
course with  her  relatives  does  not  raise  a  contrary  presump- 
tion, and  her  verbal  declarations  come  in  to  corroborate  and 
strengthen  the  case.  Being  satisfied  that  the  instrument  con- 
tains the  true  will  of  the  decedent,  I  must  therefore  decree 
sentence  of  probate. 
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Graham  vs.  De  Witt. 
In  the  matter  of  the  Estate  of  Leonard  Lbs,  deceased. 

Thi  testator  wai  appointed  by  deed,  a  trustee,  to  mortgage,  lease  or  sell  certain 
real  estate,  for  the  purpose  of  paying  charges,  to  invest  one  third  of  the  pro- 
ceeds to  meet  a  dower  right,  and  to  distribute  the  remainder,  including  the 
third  on  the  decease  of  the  widow,  among  the  grantors.  The  lands  wen 
sold,  two  thirds  of  the  proceeds,  after  payment  of  the  charges,  distributed, 
and  the  remaining  third  retained  for  the  dower.  The  widow  and  trustee  both 
having  died,  it  was  held  that  the  executor  of  the  trustee  might  be  directed  by 
the  Surrogate  to  make  distribution  among  the  parties  entitled.  On  the  de- 
cease of  the  life-tenant  of  the  one-third,  the  substance  of  the  trust  having  ter- 
minated, except  as  to  the  payment  to  the  remainder-men.  the  demand  against 
the  executor  of  the  trustee  was  in  the  nature  of  an  equitable  debt  The 
Surrogate  has  jurisdiction  to  order  the  payment  of  equitable  as  well  as  legal 
claims.  The  trust  fund  not  having  been  invested,  nor  kept  separately,  and 
the  active  branch  of  the  trust  having  ceased,  the  appointment  of  a  new 
trustee  was  not  requisite  in  order  to  make  title  to  the  fund. 

By  the  terms  of  the  trust  there  was  no  positive  direction  to  sell,  but  only  a  discre- 
tionary power — the  instrument  therefore  did  not  of  itself  effect  a  conversion 
from  real  into  personal  estate.  Till  the  power  was  exercised,  the  property 
remained  and  was  to  be  considered  as  realty,  but  after  it  was  exercised 
and  the  conversion  had  been  effected,  the  property  must  be  treated  as  per- 
sonalty, and  where  parties  interested  died  subsequent  to  the  sale,  the  succes- 
sion would  pass  to  their  next  of  kin  and  not  to  their  heirs-at-law. 

Where  there  is  an  unqualified  direction  to  convert  money  into  land  or  land  into 
money,  the  property  will  have  the  character  so  directed  even  in  case  of  de- 
volution, before  such  character  has  been  in  fact  assumed. 

But  where  there  is  a  mere  power  or  discretion  to  change  the  quality  of  the  estate, 
the  succession  will  take  effect  according  to  the  nature  of  the  property  at  the 
time  the  succession  attaches. 


S.  P.  Nash,  far  Petitioner. 

I.  Leonard  Lee,  having  received  the  proceeds  of  the  real 
estate  of  the  petitioners,  sold  by  him  under  the  trust  deed, 
was  bound  by  that  trust  to  keep  the  fund  invested  and  sepa- 
rate from  his  individual  estate.    By  failing  to  do  so,  by  ming- 
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ling  the  funds  with  his  own,  he  became  debtor  to  the  petition- 
ers, and  they,  by  like  reason,  became  creditors  of  his  estate. 
(Matter  of  Stafford,  11  Barb.,  363 ;  Utica  Ins.  Co.  vs.  Lynch, 
11  Paige,  520 ;  Zyse  vs.  Kingdon,  1  Collyer,  184 ;  Knatchr 
hdl  vs.  Fearnhead,  3  M.  <fe  Craig,  122.) 

If  the  trust  vested  in  Lee  be  considered  as  a  trust  of  per- 
sonal estate  exclusively,  and  the  interests  of  the  beneficiaries 
as  interests  in  personal  property,  not  real  estate,  then  their 
claims  against  Lee  while  living,  for  a  conversion  to  his  own 
use  of  the  trust  fund,  would  be  of  the  same  nature  with  other 
personal  demands,  and  provable  against  his  estate  in  the  same 
way  as  any  other  debt.  Does  it  make  any  difference,  as  be- 
tween the  trustee  and  the  beneficiaries,  where  the  liability  of 
the  trustee  grows  out  of  the  conversion  of  the  trust  funds, 
whether  those  funds  as  among  the  beneficiaries  be  considered 
as  real  or  personal  estate  ?  It  would  seem  not.  Joseph  Graham 
claims  for  instance  of  Mr.  Lee's  estate,  that  Lee  converted  to 
his  own  use,  say  $500  which  belonged  to  Graham.  He  also 
claims,  say  $100  as  his  share  of  a  like  sum  belonging  origin- 
ally to  Thomas  C.  Graham,  which  Lee  also  converted  to  his 
own  use.  As  to  this  last  sum  Joseph  Graham  makes  his  title  to 
it  as  between  himself  mid  Thos.  C.  Graham,  as  heir-at-law, 
upon  the  ground  that  the  fund  was  real  estate. 

Shumway  vs.  Cooper,  16  Barb.,  556,  may  be  cited  as  op- 
posed to  this  view,  but  on  a  close  examination  of  the  case  it 
will  not  be  found  so.  The  proceeding  before  the  Surrogate 
was  on  the  petition  of  one  claiming  as  the  next  of  kin  of  the 
intestate,  not  as  creditor.  The  intestate,  Eliza  Jane  Cooper, 
was  entitled  to  certain  real  estate  which  was  sold  while  she  was 
an  infant,  by  an  order  of  the  Court  of  Chancery ;  and  the  pro- 
ceeds were  invested  under  the  direction  of  the  Court,  on  bond 
and  mortgage.  After  her  death,  her  husband,  as  administra- 
tor of  his  wife,  got  possession  of  these  securities,  and  received 
the  money  on  them,  which  the  petitioner,  as  the  mother  of 
the  intestate,  now  claimed  to  have  accounted  for,  upon  the 
ground,  as  it  would  seem,  that  since  the  law  of  1818,  giving 
certain  rights  to  married  women,  the  husband  had  no  right 
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to  this  property  of  his  wife.  The  petition  was  dismissed,  first 
on  the  ground  that  the  property  was  real  estate ;  second,  that 
consequently  the  administrator  did  not  hold  it  as  adrrUnistror 
tor,  and  could  not  therefore  be  called  to  account  before  the 
Surrogate,  and  that  the  Surrogate  had  no  jurisdiction  to  settle 
the  rights  of  heirs  at  law  (of  the  intestate,  of  course)  to  prop- 
erty in  the  hands  of  the  administrator — the  right  to  compel 
an  accounting  being  confined  to  creditors,  legatees,  and  next 
of  kin. 

In  the  case  of  the  Grahams  it  is  not  ifund  that  the  peti- 
tioners claim,  but  a  debt  for  which  Lee  in  his  lifetime  was 
personally  responsible.  The  petitioners  do  not  claim  as  heirs 
at  law,  or  as  next  of  kin  of  the  testator,  but  as  creditors. 
They  make  title  as  "between  themselves  by  assignment,  bequest, 
descent  or  otherwise,  as  the  case  may  be ;  but  not  thus  do 
they  make  title  against  the  estate — their  only  title,  as  re- 
spects it,  being  as  creditors. 

Suppose  Joseph  and  Samuel  H.  Graham,  by  instrument  in 
writing,  placed  in  Mr.  Lee's  hands  in  his  lifetime,  $5000  upon 
trust  to  invest  the  same  in  real  estate  for  them.  This  money 
by  operation  of  law  would  be  considered  as  equitably  con- 
verted into  real  estate  from  the  time  of  the  creation  of  the 
trust,  and  would,  as  well  as  real  estate  purchased  with  it,  be 
descendible  to  the  heirs  at  law.  Suppose  Lee  invested  the 
fund  in  real  estate,  but  wrongfully  took  title  in  his  own  name, 
and  then  subsequently  sold  the  property,  mingling  the  pro- 
ceeds with  his  own  individual  moneys,  can  any  one  doubt 
that  the  beneficiaries  would  have  a  personal  claim  against  the 
trustee,  or  if  the  trustee  died,  against  his  estate  ?  Still  as  be- 
tween the  beneficiaries  in  case  of  their  deaths,  their  right 
would  devolve  to  their  heirs  at  law. 

II.  The  trust  estate  held  by  Mr.  Lee  was,  as  between  the 
beneficiaries,  real  estate,  and  descended  as  such  among  the 
tenants  in  common. 

1.  At  the  time  of  the  creation  of  the  trust,  the  property 
was  real  estate  vested  in  the  heirs  at  law  of  Joseph  Graham, 
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senior,  subject  to  mortgage  and  to  the  dower  right  of  his 
widow.  The  object  of  the  trust  deed  was  not  to  convert  the 
estate,  but  to  manage  it,  to  provide  for  the  incumbrances  upon 
it,  and  the  widow's  dower,  and  accordingly  there  was  a  dis- 
cretion left  in  the  trustee  to  lease  or  sell.  (See  1  Jarman  on 
Wills,  524,  m&rg.  pag.  and  note  p.  626 ;  Thornton  vs.  Hawley, 
10  Vesey,  129 ;  Walker  vs.  Denne,  2  Id.,  170.) 

2.  As  it  should  not  depend  upon  the  discretion  of  the  trus- 
tee whether  the  property  shall  go  to  the  next  of  kin  under  the 
statute  of  distributions,  or  to  the  heir  at  law,  the  court  refer 
primarily  to  the  instrument  itself,  not  to  the  action  of  the 
trustee  under  it,  to  ascertain  the  character  of  the  estate. 
But  it  will  hardly  be  contended  here  that  the  trust  deed  itself 
converted  the  estate  into  personal  property  before  the  trustee 
sold,  and  while  perhaps  he  might  never  sell.  (1  Jarmcm, 
526,  and  cases  cited  above.) 

3.  The  conversion  is  never  carried  farther  than  required 
by  the  purposes  of  the  trust.  After  the  payment  of  the  debts* 
therefore,  the  residue  of  the  proceeds  of  this  estate,  which  was 
held  by  the  grantors  as  heirs  at  law,  should  be  distributed 
among  them  as  heirs  at  law,  and  especially  that  one  third 
which,  notwithstanding  the  sale,  still  retained,  during  the  life 
of  the  widow,  its  character  as  an  estate  in  dower. 

There  was  no  intention  on  the  part  of  the  owners  to  change 
their  rights  or  interests  in 'this  property.  For  certain  pur* 
poees  it  might  be  necessary  to  sell  it ;  subject  to  these  pur- 
poses it  remained,  as  among  the  owners,  impressed  with  the 
character  it  had  when  it  descended  to  them.  ( Vid.  1  Jar- 
man  on  WiUs,  ch.  19,  sub.  iv.,  p.  553,  et  seq.;  Allen  vs.  J)e* 
witt,  8  Const.,  276.) 


Thk  Surrogate. — The  testator  was  appointed  a  trustee  by 
the  heirs  and  widow  of  Joseph  Graham  deceased,  to  take  pos- 
session of  his  real  estate ;  and  mortgage,  lease,  or  sell  the  same 
for  the  purpose  of  paying  the  debts  and  charges  thereon,  and 
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to  invest  one-third  of  the  residue  for  the  payment  of  the  wi- 
dow's dower,  and  to  distribute  the  remainder,  including  the 
aforesaid  third  on  the  decease  of  the  widow,  among  the  par- 
ties entitled.    The  trustee  sold  the  property  and  performed 
the  trust,  except  as  to  the  distribution  of  the  third  to  be  in- 
vested for  the  widow's  dower.    The  widow  and  the  trustee 
both  having  died,  two  of  the  persons  entitled  to  a  share  of  the 
fund  retained  for  the  widow's  dower  have  cited  the  executor 
of  the  trustee  to  pay  over.    The  fund  does  not  exist  in  the 
shape  of  specific  investments,  but  was  mingled  by  the  deceas- 
ed trustee  with  his  own  moneys.     Can  distribution  now  be 
made  by  the  executor  of  the  trustee  without  the  appointment 
of  a  new  trustee ;  and  if  so,  are  the  funds  to  be  distributed  as 
real  or  as  personal  estate  ?    By  the  terms  of  the  trust,  it  is 
evident  there  is  no  positive  and  absolute  direction  to  sell  the 
lands,  but  it  is  discretionary  whether  the  sale  shall  be  made. 
The  instrument,  therefore,  does  not  of  its  own  force  effect  a 
conversion  of  the  estate  from  realty  to  personalty.     Till  the 
discretion  was  exercised,  the  property  must  be  considered  to 
have  remained  in  its  original  state  and  condition ;  but  after 
the  power  was  exercised  and  the  estate  sold,  or  in  other  words, 
the   conversion  effected,  it  must  be  treated  as  personalty, 
according  to  its  actual  condition  at  the  time  of  the  decease  of 
the  parties  interested.    The  rule  seems  to  be  this — that  where 
the  direction  is  unqualified  and  absolute,  either  to  convert 
money  into  land  or  land  into  money,  the  property  will  bear 
the  character  so  directed,  even  in  case  of  devolution  before 
the  character  so  directed  has  been  in  fact  assumed.    But  on 
the  other  hand,  where  there  is  a  mere  power  or  discretion  to 
change  the  quality  of  the  property,  the  succession  will  take 
effect  according  to  the  nature  of  the  property  at  the  time  the 
succession  attaches.    When  the  authority  has  not  been  exer- 
cised, there  is  no  conversion.    (Bourne  v.  Bourne,  2  Hare,  35 ; 
Bamks  v.  Scott,  5  Madd.  493 ;  1  Jwnrum,  530.)    Thus,  in  case 
of  a  mortgage  with  power  of  sale,  if  the  sale  takes  place  in 
the  life-time  of  the  mortgagor,  the  residue  is  to  be  treated 
according  to  its  actual  condition  as  personalty ;  but  if  not 
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made  until  After  the  mortgagor's  death,  as  realty.  (  Wright  v. 
Rose,  2  Sim.  <&  Stu.,  323 ;  Brown  -v.  Bigg,  7  Vesey,  279 ;  PcUey 
v. Seymour,  2  Young  dk  Coll.,  708;  In  re  Evans,  2  Cromp. ,M.,dk 
J?.,  206;  2?t^*  v.  Andrews,  5  &m.,  424.)  And  where  there  is 
a  conveyance  in  trust  with  a  power  of  sale,  if  the  trustees  sell 
in  the  life-time  of  the  party  entitled,  and  have  the  money  in 
hand  at  the  time  of  his  death,  it  would  belong  to  his  personal 
representatives.  ((Griffith  v.  RickeUs,  7  Hare,  299 ;  Story's 
Eg.  Jvr.,  §  790.)  The  reason  is  obvious  in  cases  where  the 
trustee  has  no  discretion,  why  his  failure  to  comply  with  the 
directions  of  the  deed  or  will,  should  not  be  permitted  to  alter 
the  character  of  the  property,  or  change  the  rule  of  succes- 
sion. But  if  a  discretion  be  given,  then  the  conversion  hav- 
ing been  left  to  the  judgment  of  the  trustee,  the  nature  of  the 
property  depends  upon  the  exercise  of  that  discretion.  The 
testator,  or  grantor,  in  case  of  a  will  or  deed,  has  given  a 
power  to  change  the  nature  of  the  subject  matter ;  and  as  that 
power  has  been  exercised  or  has  not  been  exercised,  at  the 
death  of  the  party  in  interest,  so  is  the  succession  to  be  deter- 
mined according  to  the  character  of  the  subject  in  its  then 
existing  form.  The  power  relates  back  to  the  instrument  by 
which  it  was  given,  and  by  relation  is  the  act  of  the  grantor. 
The  descent  takes  effect  according  to  the  nature  of  the  sub- 
ject when  the  succession  devolves.  If  a  testator  devise  lands, 
and  give  a  power  to  his  executors  to  sell,  the  devisees  take 
subject  to  the  execution  of  the  power.  If  a  devisee  die  before 
the  power  be  executed,  the  estate  devolves  as  land,  but  if  after, 
it  devolves  as  personalty.  The  same  rule  applies  to  a  grant 
in  trust,  with  a  power  of  sale.  The  only  exception  existing, 
is  in  cases  of  the  sale  of  lands  of  infants. 

Bat  in  the  present  instance,  I  think  the  grantors  in  the 
trust  deed  under  which  these  lands  have  been  sold,  have  pro- 
vided expressly  as  to  the  disposition  of  the  proceeds  of  the 
lands,  under  that  clause  of  the  deed  which  directs  the  fund 
to  be  divided  "  among  the  parties  of  the  first  part,  their  ex- 
ecutors, administrators,  or  assigns."  This  must  be  carried 
out  as  a  special  direction  of  the  deed,  and  a  substantial  part 
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of  the  trust  (Van  vs.  Harnett,  19  Vesey,  102.)  It  thus 
being  ascertained  that  the  property  in  the  hands  of  the  de- 
ceased trustee  was  personal  estate,  he  was  in  respect  to  that 
fund  a  creditor  of  the  cestui  que  trusts,  or  their  representa- 
tives, and  was  bound  to  divide  it  among  thein  on  the  decease 
of  the  life-tenant  He  mingled  the  funds  with  his  own,  so 
that  on  his  decease,  his  estate  remains  indebted  to  the  trust 
On  the  death  of  the  life-tenant,  the  trustee,  not  having 
divided  the  fund  among  the  parties  entitled,  and  the  sub- 
stance of  the  trust  having  terminated  except  simply  the  pay- 
ment to  the  parties  interested,  it  seems  to  me  to  fall  within 
the  jurisdiction  of  the  Surrogate  to  order  his  executor  to  make 
that  payment  There  is  no  occasion  for  the  appointment  of 
a  new  trustee.  That  is  not  necessary  to  make  title  to  the  trust 
fund,  for  that  has  not  been  kept  separately.  The  active 
branch  of  the  trust  has  ceased,  and  nothing  remains  but  to 
pay  the  several  parties  entitled.  It  is  true  the  obligation 
having  grown  out  of  a  trust,  the  demand  is  in  the  nature  of 
an  equitable  debt;  but  the  Surrogate  has  jurisdiction  to  ex- 
amine,  settle,  and  order  the  payment  of  equitable  as  well  as 
legal  claims.  (Jwmel  vs.  Jumd,  7  Paige,  591 ;  Gardner  vs. 
Gardner,  ibid.,  112.)  The  executor  on  the  final  accounting 
can  have  all  the  parties  in  interest  before  the  Court,  the 
amount  of  the  entire  fund  ascertained,  and  a  proper  distri- 
bution among  the  cestui  que  trusts  directed,  and  this  will  ex- 
onerate  him  from  further  liability. 
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Sbthottb  ve.  Btjtler. 
In  the  matter  of  the  Estate  of  Chableb  Sethoub,  decerned. 

A  LB0ACT  to  the  widow  in  lieu  of  dower,  carries  interest  from  the  testator's  de- 
cease ;  and  where  there  has  been  a  delay  in  the  probate  of  the  will  and  the 
grant  of  letters,  and  the  legatee  needs  an  advance  for  maintenance,  the  Sur- 
rogate, under  the  authority  conferred  on  him  by  the  statute,  will  order  pay- 
ment of  such  proportion  of  the  legacy  as  may  be  necessary,  even  within  a 
year  from  the  issuing  of  letters,  provided1  there  is  one-third  more  assets  than 
will  be  sufficient  to  pay  the  debts,  and  provided  also  a  satisfactory  bond  of 
indemnity  be  given 

Wm.  C  T*nuAn,  fir  Legatee. 
Jamss  Gbxdliy,/0t  Executor, 


The  Stjbkogate. — By  the  testator's  will  the  widow  was 
given  a  legacy  of  $8000  in  lien  of  dower,  and  being  without 
other  means  of  support,  she  now  applies  for  an  order  to  com- 
pel the  executors  to  pay,  notwithstanding  less  than  four 
months  have  elapsed  since  probate  was  granted.  A  bequest 
in  lieu  of  dower  carries  interest  from  the  testator's  decease. 
The  testator  died  October  29, 1858,  and  the  will  was  not 
proved  until  December  5, 1854 ;  so  that  it  would  seem,  under 
all  the  circumstances,  to  be  a  hardship  for  the  widow  to  be 
compelled  to  wait  a  year  from  the  grant  of  letters  before 
receiving  her  legacy.  The  statute  authorizes  the  Surrogate, 
before  the  expiration  of  a  year  from  the  granting  of  letters, 
to  direct  the  payment  of  such  portion  of  a  legacy,  or  distrib- 
utive share,  as  may  be  necessary  for  the  support  of  the  lega- 
tee or  distributee,  provided  it  appear  that  there  is  at  least 
one-third  more  of  assets  in  the  hands  of  the  executor  or  admin- 
istrator, than  will  be  sufficient  to  pay  all  debts,  legacies,  and 
claims  then  known.  (2  B.  &,  p.  98,  §§  82,  88,  89,  90.)  It  is 
the  duty  of  the  Surrogate,  however,  to  require  a  satisfactory 
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bond  of  indemnity  before  directing  any  payment,  for  the 
purpose  of  securing  the  executor  or  administrator  against  lia- 
bility, in  case  unforeseen  demands  should  come  and  exhaust 
the  estate.  The  present  case  is  a  proper  one  for  the  exercise 
of  the  discretion  reposed  by  the  act  in  the  Surrogate.  The 
widow  has  no  adequate  means  of  support,  and  there  are 
abundant  assets  to  pay  the  debts  of  the  testator  so  far  as  they 
are  known,  as  well  as  to  meet  the  bequests  under  the  will. 
On  an  approved  bond  of  indemnity  being  filed,  therefore,  I 
shall  direct  the  executor  to  pay  the  applicant  the  interest 
that  has  accrued  on  her  legacy,  from  the  time  of  the  testator's 
decease. 


MoEwing  vs.  Bketinb. 
In  the  matter  of  the  Estate  of  Duhoan  MoEwing,  deceased. 

Tbb  testator,  who  was  engaged  in  business  as  a  manufacturer,  and  owned  a  cot- 
ton mill,  after  devising  to  his  wife  a  life-interest  in  certain  lands,  gave  the 
remainder  of  his  property  to  his  children,  "  to  be  valued,"  and  "  to  be  divided" 
into  a  certain  number  of  shares,  and  "  the  several  divisions'*  to  take  place  as 
his  sons  "  severally"  attained  majority,  and  his  daughters  arrived  at  full  age 
or  married  He  also  provided,  that  three  of  his  children  named  should 
"  have  the  same  advantages  of  education"  as  the  others  had  enjoyed ;  and 
that  Ins  cotton  mill  should  be  under  the  direction  of  his  son,  and  J.  D.,  the 
profits  1e  be  appropriated  to  the  use  of  the  testator's  family. — Held,  that  the 
devise  of  the  residue  was  vested  in  the  children  on  the  testator's  decease, 
subject  first  to  the  provision  for  the  education  of  his  children,  and  secondly, 
to  the  direction  respecting  the  management  of  the  mill.  The  children  were 
to  be  educated  at  the  charge  of  the  estate,  and  the  profits  of  the  factory  were 
to  accrue  to  the  benefit  of  the  family,  that  is,  his  children,  to  whom  the  pro- 
perty had  been  previously  given— the  widow  having  other  provisions  under 
the  will. 

The  clause  as  to  the  management  of  the  factory  is  a  mere  direction  how  the  estate 
was  to  be  managed  until  a  distribution  should  be  made,  and  does  not  vary  the 
interests  of  the  devisees. 

Each  one  of  the  devisees,  on  attaining  majority,  or  the  daughters  on  marriage, 
can  demand  their  shares,  and  in  such  case  the  estate  must  be  closed. 
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Samuel  D.  Vamdhihetdbn,  for  Devisee*. 

I.  John  D.  McEwing  having  attained  his  majority,  is  en- 
titled to  his  share  of  the  estate,  and  also  of  the  interest  of 
his  deceased  brother. 

IL  The  business  should  be  closed  by  the  terms  of  the  will, 
also  as  a  matter  of  expediency,  the  net  profits  on  the  $60,000 
invested  in  stock,  capital,  machinery,  and  buildings,  not  being 
over  7}  per  cent,  with  all  the  risks  of  trade  inclusive. 

III.  The  trust,  for  the  conduct  of  the  business,  if  it  was  not 
to  terminate  upon  the  majority  of  the  heir,  did  terminate 
upon  the  death  of  Duncan  McEwing,  Jr.  It  was  joint  and 
personal  in  its  nature,  and  not  susceptible  of  the  appointment 
of  another  in  his  place. 


James  H.  Hedlky.  for  Administrator. 

L  The  intention  of  the  testator  evidently  was  to  have  the 
business  of  the  factory  continued  after  his  decease  for  the 
support  and  education  of  his  family,  until  the  youngest  child 
became  of  age. 

II.  If  the  first  proposition  be  true,  then  the  business  of  the 
estate  cannot  be  closed  and  the  capital  divided  until  the 
youngest  child  attains  majority,  or  dies. 

HI.  John  D.  McEwing  is  entitled  not  to  a  share  of  the 
estate  now,  but  only  to  a  division  of  the  profits  of  the  busi- 
ness. 

IV.  The  Surrogate  is  to  determine  whether,  nnder  the  will, 
each  heir  is  entitled  to  his  share  of  the  estate  severally  to  be 
divided  npon  attaining  majority  or  marriage. 
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Y.  Would  not  the  intention  of  the  testator  be  frustrated  if 
each  heir  claims  his  share,  and  division  takes  place  I  It  would 
virtually  put  a  stop  to  the  business. 

VL  The  third  point  of  attorney  for  John  D.  McEwing  is 
untenable. 

VII.  If  John  D.  McEwing  is  entitled  to  his  share  of  the 
estate,  then  all  the  heirs  of  age  or  married  are  entitled  to 
their  shares  also. 

VIII.  If  division  takes  place,  then  the  heirs  are  severally 
entitled  to  their  proportions  from  the  time  of  their  attaining 
majority  or  marriage. 


The  Subrogate. — The  testator  was  engaged  in  business  as 
a  manufacturer  at  Paterson,  New  Jersey,  where  he  owned  a 
cotton  mill.  After  devising  to  his  wife  a  life  estate  in  certain 
property  in  this  city,  he  disposed  of  the  residue  of  his  estate 
as  follows :  "  After  all  my  just  debts  and  funeral  expenses 
are  paid,  I  leave  and  bequeath  to  my  children  the  remainder 
of  my  property,  namely — my  cotton  mill  in  Paterson,  New 
Jersey,  known  by  the  name  of  Harmony  Mill,  together  with 
my  leasehold  property  in  Bedford  Street  and  Barrow  Street, 
to  wit,  Nos.  94,  96,  and  98,  in  Bedford  Street,  and  134, 136, 
138  and  140,  in  Barrow  Street, — all  this  property  to  be 
sold,  and  whatever  money  and  effects  be  on  hand  at  the 
time  of  my  death  included,  all  to  be  divided  in  seven  equal 
shares,  of  which  my  son  Duncan  McEwing  is  to  have  one 
share,  my  daughter  Lydia  McEwing  one  share,  my  son  John 
McEwing  one  share,  my  daughter  Janet  McEwing  one  share, 
my  daughter  Caroline  McEwing  two  shares,  and  my  son 
Henry  Clay  McEwing  one  share — the  three  last  named  to 
have  the  same  advantages  of  education  as  the  three  former 
have  had — Harmony  Mill,  at  Paterson,  New  Jersey,  after 
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my  decease,  to  be  under  the  direction  of  my  son  Duncan  Mc- 
Ewing  and  John  Danskin,  the  profits  of  which  to  be  appro- 
priated to  the  use  of  my  family.  The  several  divisions  can 
take  place  after  my  decease,  when  my  sons  arrive  severally  at 
the  age  of  twenty-one,  and  my  daughters  when  they  arrive  at 
the  same  age  or  get  married." 

The  testator  died  in  the  year  1848,  and  his  son  Duncan 
died  in  July,  1850.  The  cotton-mill  has  been  kept  running 
until  the  present  period.  Lydia,  John,  and  Janet  have 
attained  majority  since  their  father's  decease.  Caroline  and 
Henry  still  remain  under  age,  and  one  of  the  daughters  has 
married. 

The  devise  of  the  residue  of  the  testator's  estate  vested  in 
his  sons  and  daughters  on  his  decease,  subject  in  the  first 
place  to  the  proviso  for  the  education  of  the  three  children 
last  named,  and  in  the  second  place,  to  the  direction  respect- 
ing the  management  of  the  mill.  Those  children  were  to  be 
educated  at  the  charge  of  the  estate,  and  then  the  profits  of 
the  factory  enured  to  the  benefit  of  the  family.  In  view  of 
the  provision  made  for  the  widow,  I  understand  the  testator, 
by  the  term  family,  to  have  intended  his  children  (1  fioper> 
p.  188),  to  whom  the  property  had  been  previously  given/ 
The  question  then  arises,  how  long  the  property  is  to  remain 
undivided.  The  devise  being  absolute  and  vested,  the  par- 
ties in  interest  would  be  entitled  to  an  immediate  division, 
except  for  the  clause  as  to  the  management  of  the  factory. 
Although  by  its  terms  the  profits  of  the  business  are  appro- 
priated to  the  use  of  the  family,  yet  the  shares  of  the  children 
are  not  varied,  and  I  take  this  provision  simply  as  a  direction 
how  that  portion  of  his  estate  was  to  be  managed  by  certain 
perrons  for  the  benefit  of  the  devisees  until  a  distribution 
should  be  made.  That  distribution  the  testator  himself  ex- 
pressly provides  for,  and  his  language  very  clearly  shows  that 
as  his  children  should  attain  full  age,  or  in  the  case  of  his 
daughters  should  marry,  each  one  should  take  out  his  or  her 
share.  These  distributions,  he  terms  "  the  several  divisions." 
The  contingency  on  which  the  divisions  are  directed  by  the 
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will  having  happened  as  to  three  of  the  children,  the  business 
mnst  be  closed  up,  and  the  parties  entitled,  be  paid  their 
shares  of  the  estate. 


Putney  vs.  Fancheb. 
In  the  matter  of  the  Estate  of  William  Savage,  deceased. 

A  direct  gift  to  a  minor  ii  Tested,  notwithstanding  it  U  given  oyer  in  case  of 
his  death  under  age,  or  "  without  heirs."  Though  liable  to  be  divested  on 
a  contingency,  the  substituted  legatees  will  only  take  the  corpus,  from  the 
time  of  the  happening  of  the  event  on  which  it  is  limited  over.  The  accruing 
interest  before  that  time  belongs  to  the  minor,  and  may  be  appropriated  for 
his  support. 

Interest  on  legacies  given  by  a  parent  to  a  child  under  age,  when  there  is  no  pro- 
vision for  maintenance,  will  be  applied  by  the  Court  to  the  support  of  the 
infant,  although  the  bequests  are  conditional  and  not  vested. 

E.  L.  Fanohsr,  in  person. 
C.  R.  IheeoswAY,  for  Legatee. 

The  Subrogate. — The  testator  gave  the  following  legacy  to 
his  son :  "  I  give  and  bequeath  unto  my  son  Robert  the  sum  of 
five  thousand  dollars  in  stock  of  the  State  of  New  York,  to  be 
continued  for  him  until  of  age*  But  in  case  of  his  death  a  mi- 
nor, or  without  legal  heirs,  then  the  above  to  be  divided  as  fol- 
lows, viz. :  one  half  to  the  children  of  J.  M.  Savage,  the  other 
to  my  uncle  Samuel  Benedict,  or  to  his  heirs."  The  question 
is  whether  the  guardian  of  the  minor  Robert  is  entitled  to  the 
income  of  the  legacy  for  his  support  during  minority.  This 
bequest  is  vested ;  the  gift  is  immediate  and  present  It  is 
liable  to  be  divested  on  a  certain  contingency,  but  should 
that  contingency  occur,  the  substituted  legatees  will  take  the 
corpus,  and  that  too  only  from  the  time  of  the  happening  of 
the  event  on  which  the  limitation  over  takes  effect  The  ac- 
cruing interest  therefore  belongs  to  the  minor  and  may  be  ap- 
propriated for  his  support.  But  even  if  the  gift  had  not  been 
vested,  this  application  of  the  income  might  have  been  di- 
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rected ;  for  it  is  well  settled  by  the  cases,  that  the  interest  on 
legacies  given  by  a  parent  to  a  child  under  age,  and  where 
there  is  no  provision  for  maintenance,  will  be  applied  by  the 
Court  to  the  support  of  the  infant,  although  the  legacies  are 
conditional  and  not  vested.  (Orickett  vs.  Dolby,  3  Tee., 10 ; 
Pree.  Ch.,  367 ;  1  Atk.,  505 ;  Harvey  vs.  Harvey,  2  P.  Wine., 
21 ;  Anon.,  2  Vent.,  346 ;  Incledon  vs.  Northoote,  3  Atk., 
432,  438 ;  Conway  vs.  LongviUe,  1  Eq.  Ca.  Ah.,  301 ;  Mole  vs. 
M6U,  1  Dick.  JS.y  310 ;  Brown  vs.  Temperley,  3  Rum.,  263). 
There  must  therefore  be  an  order  directing  the  payment  by 
the  executor  to  the  guardian,  of  such  sum  out  of  the  income 
accruing,  as  shall  be  needed  for  the  maintenance  of  the  minor. 


MoKae  vs.  MoRab. 
In  the  matter  of  the  Estate  of  John  MoBab,  deceased. 

A*  intestate,  engaged  in  business,  having  availed  himself  of  the  service*  of  his 
children,  under  the  expectation  and  mutual  understanding  that  compensa- 
tion would  be  made  by  way  of  legacy,  but  without  any  special  agreement  to 
that  effect : — Held,  that  no  special  request  or  formal  promise  was  necessary 
under  the  circumstances  to  establish  his  liability ;  and  the  execution  of  a  will 
which  had  been  drafted  in  favor  of  these  children,  having  been  prevented  by 
death, — Held,  that  his  estate  was  bound  to  make  compensation. 

A  stranger,  performing  services  under  similar  assurances,  would  be  entitled  to 
recover,  and  the  relation  of  the  parties  as  parent  and  child,  does  not  detract 
from  the  merit  of  the  claim.  The  services  were  not  gratuitous,  nor  exacted 
by  means  of  parental  influence,  but  having  been  performed  under  a  mutual 
expectation  of  compensation  in  a  particular  way,  there  is  enough  to  sustain 
a  promise  to  pay,  and  the  particular  mode  of  payment  intended  having  failed, 
the  parties  are  left  to  their  rights  as  in  the  case  of  an  ordinary  debt. 

This  case  is  different  from  the  performance  of  services  gratuitously  in  the  mere 
expectation  of  a  legacy,  the  determination  whether  there  should  be  any  com- 
pensation or  not,  being  left  to  the  volition  of  the  party  benefited,  in  which 
case  there  is  no  legal  liability. 

When  work  and  labor  are  performed  under  promise  of  a  legacy,  if  default  be 
made,  the  right  to  recover  exists,  whether  the  remuneration  in  the  mode  con- 
templated is  prevented  by  accident  or  design. 
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An  investment  having  been  made  by  the  intestate  in  certain  rail  road  shares^— 
Held,  that  the  fact  of  a' fall  in  the  market  value  of  the  stock  was  not  enough 
of  itself  to  charge  the  administrators  with  the  loss  occasioned  bj  the  depre- 
ciation; but  the  circumstances  should  show  affirmatively  that  they  acted 
unreasonably  in  retaining  the  stock,  and  that  the  failure  to  sell  was  unjustifi- 
able. 

Tne  intestate  in  his  life-time  made  an  advancement  to  one  of  his  sons  for  the  pur- 
pose of  establishing  him  in  business,  the  son  died  before  his  parent,  and  it 
was  held  that  the  advancement  had  been  made  with  "  a  view  to  a  portion  or 
•  settlement  in  life,"  as  contemplated  by  the  statute,  and  should  be  charged  on 
the  share  to  which  the  descendants  of  the  deceased  son  succeeded. 

Those  provisions  of  the  Revised  Statutes  which  refer  to  advancements,  in  case 
there  be  no  real  estate  of  the  intestate,  do  not  apply  to  real  estate  situated  in 
another  state  or  country,  but  only  to  lands  in  this  State.  The  rule  of  descent 
is  regulated  as  to  lands,  by  the  law  of  the  place  where  the  property  is  situ- 
ated ;  and  it  could  not  have  been  intended  to  introduce  as  an  element  into  the 
adjustment  of  the  estate  of  an  inhabitant  of  New  York,  the  various  laws  of 
other  States  where  the  intestate  might  have  happened  to  hold  realty.  The 
statute  is  to  be  interpreted  generally  as  applicable  only  to  lands  within  the 
operation  of  our  own  laws,  and  to  establish  a  different  construction,  special 
words  must  be  used  to  show  a  special  intent 


John  Jay,  for  petitioner. 

L  The  children  of  H.  G.  McRae,  deceased,  a  son  of  the 
intestate,  are  to  be  excluded  on  acconnt  of  the  advance  made 
by  the  intestate  to  their  father  in  his  life-time. 

The  Revised  Statutes,  vol.  2,  p.  282,  §  83,  expressly  provide 
that,  "if  any  child  of  such  deceased  person,  shall  have  been 
advanced  by  the  deceased  by  settlement  of  a  portion  of  real 
or  personal  estate,  the  value  thereof  shall  be  reckoned  with 
that  part  of  the  surplus  of  the  personal  estate  which  shall  re- 
main to  be  distributed  among  the  children ;  and  if  such  ad- 
vancement be  equal  or  superior  to  the  amount  which  accord- 
ing to  the  succeeding  rule  would  be  distributed  to  such  child, 
as  his  share  of  such  surplus  and  advancement,  then  such  child 
and  his  descendants  shall  he  excluded  from  any  share  in  the 
distribution  of  such  surplus." 

II.  It  is  submitted  that  the  debt  due  by  George  A.  Curtis, 
of  $1,457.17,  and  included  in  the  inventory  under  the  head  of 


NEW- YORK,  APRIL,  1855.  201 

m'eae  vs.  m'eae. 

"desperate  debts,"  was  probably  an  advance  made  by  the 
intestate  for  the  benefit  of  his  daughter,  Mrs.  E.  0.  Curtis, 
deceased,  the  wife  of  the  said  Curtis ;  and  that  it  is  incumbent 
upon  the  administrator  to  show  by  satisfactory  proof,  that  such 
was  not  the  case.  If  it  was  an  advance  for  the  benefit  of  Mr. 
Curtis,  the  grand-daughter  is  to  be  charged  in  the  division 
with  that  amount 

III.  It  is  admitted  by  the  administrator  and  the  adminis- 
tratrix, that  on  the  27th  May,  1853,  at  Mr.  Jay's  office,  they 
asked  his  consent,  as  attorney  for  the  English  heirs,  to  their 
taking  the  stock  and  furniture  set  forth  in  the  inventory,  at 
the  inventory  price,  to  wit :  $5,858.63,  of  which  the  three- 
tenths  coming  to  the  English  heirs,  would  be  $1,757.58,  and 
that  the  consent  so  asked  was  given,  on  condition  that  the 
said  sum  should  be  properly  secured  to  them,  with  interest  at 
7  per  cent  from  that  time.  This  condition  having  been  as- 
sented to,  and  the  English  heirs  advised  accordingly,  it  is 
submitted  that  an  order  be  made  directing  the  administrator 
and  administratrix  to  pay  the  difference  in  interest,  pursuant 
to  their  agreement 

IV.  The  schedule  C,  in  addition  to  one  charge  for  funeral  ex- 
penses, Oct,  1852,  and  another  for  removing  the  remains  from 
the  vault  of  St  Matthew's  Church  to  Greenwood  Cemetery, 
in  June,  1853,  contains  charges  for  a  lot  of  ground  in  Green- 
wood Cemetery,  for  enclosing  the  same,  and  for  a  monument 
It  is  submitted  that  these  latter  items,  all  subsequent  to  the 
funeral  and  burial  of  the  intestate,  have  been  expended  in 
great  part  for  the  future  benefit  of  the  survivors  in  this  coun- 
try, and  that  the  English  heirs  who  are  to  be  in  no  way  bene- 
fited, ought  not  to  be  chargeable  with  their  full  proportion 
of  the  amount ;  as  the  charges  are  professedly  connected  with 
a  proper  regard  to  the  memory  of  their  father,  it  is  a  matter 
of  great  delicacy  on  their  part  to  object  to  them,  but  if  the 
Surrogate  shall  regard  them  as  fair,  the  English  heirs  will  be 
content 
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V.  Schedule  D,  contains  charges  for  Margaret  McBae's 
claim  for  services  rendered  in  the  business  of  the  late  John 
McBae,  for  wages  10  years,  at  9100  per  annum,  $1,000; 
Maria  Louisa  McRae's  claim  for  8  years,  at  $100  per  annum, 
$800 ;  Thomas  Clinton  McRae's  claim  for  2  years,  at  $150, 
$300 ;  2  years,  at  $200,  $400 ;  2  years,  at  $250,  $500— 
$1,200. 

To  these  claims  the  English  heirs  objected  at  a  former 
hearing,  and  it  being  contended  by  the  claimants  that  the 
charges  should  be  allowed  for  the  reason  that  there  had  been 
an  implied  agreement  on  the  part  of  their  father  to  recom- 
pense them  by  a  devise  to  them  of  his  property  in  this  coun- 
try, to  the  exclusion  of  the  English  heirs,  and  that  this  inten- 
tion was  accidentally  frustrated,  the  point  was  reserved  to  be 
heard  upon  such  testimony  as  might  be  offered. 

The  depositions  of  sundry  parties,  including  two  of  the  claim- 
ants, Thomas  C.  and  Maria  Louisa  McBae,  have  been  taken. 
There  are  two  drafts  of  unfinished  wills,  made  by  or  for  the 
intestate,  one  dated  10th  June,  1849,  the  other,  9th  October, 
1852.  The  first  of  these  wills  devises  one-half  of  the  Borne  farm, 
Bradford  county,  to  his  son  James  B.  of  London. 

Admitting  that  the  evidence  shows  a  disappointment  on  the 
part  of  these  children  at  their  father's  dying  without  a  will : 
admitting  that  they  had  been  led  by  him  to  expect  to  inherit 
the  business  here,  and  that  in  that  expectation  they  had  con- 
tinued to  work  in  it — there  is  no  agreement  shown  between 
the  claimants  and  their  father,  under  which  they  can  claim 
the  amount  asked  as  a  debt  due  by  the  estate,  or  which  will 
authorize  the  Surrogate  in  making  the  allowance. 

The  assumption  of  authority  on  the  part  of  any  court  to 
construe  a  vague  understanding  as  a  legal  contract,  and  to 
give  arbitrary  damages  for  the  breach  of  it,  would  be  alike 
novel  and  dangerous. 

It  is  not  pretended  that  there  was  any  agreement  between 
the  claimants  and  the  intestate,  that  they  should  receive  the 
amount  now  claimed ;  the  contract,  if  there  was  a  contract, 
was  that  they  should  have  his  estate  in  America,  and  they 


NEW-YORK,  APRIL,  1855.  208 

m'rak  vs.  m'bax. 

might  with  almost  equal  reason,  ask  the  court  to  award  them 
specific  damages  for  the  breach  of  that  contract,  and  to  direct 
an  issue  qucmtum  darmvificaUir. 

And  even  then  it  would  be  a  question,  to  which  will  valid- 
ity was  to  be  given — that  which  excluded,  or  which  included 
Mr.  Jas.  B.  McRae. 

These  claims  for  services  should  be  disallowed. 

The  depositions  show  no  request  to  the  children  to  perform 
these  services — no  promise  to  reward  them  for  the  services. 
They  show  a  direction  to  one  child  to  take  what  he  wanted,  and 
a  donation  of  £100  on  going  to  England.  The  conversations 
with  the  deponents,  especially  with  Rev.  Mr.  Pound,  are  con- 
tradicted by  the  draft  of  the  will  in  1849,  by  which  he  devis- 
ed an  undivided  half  of  a  farm  to  Mr.  J,  B.  McRae,  one  of 
the  English  heirs. 

VI.  The  administrators  should  be  charged  for  the  depreci- 
ation in  the  value  of  the  Hudson  River  Railroad  shares,  which 
ought  to  have  been  sold  before  a  fall  in  the  price  of  the 
stock. 


The  Subrogate. — The  testator  came  to  this  country  some 
thirty  years  since,  and  for  the  last  twenty  years  was  engaged 
in  the  manufacture  of  silk  goods,  in  which  business  he  was 
assisted  by  his  children.  It  is  in  proof  that  he  declared  that 
his  children  in  England  should  retain  the  property  there,  and 
his  children  in  New  York  have  the  property  here ;  that  all 
his  property  in  this  country  was  the  accumulation  derived 
from  the  earnings  of  himself  and  the  last  named  children ; 
that  it  belonged  to  the  latter,  for  they  had  earned  it.  A  draft 
of  a  will  was  prepared,  disposing  of  his  property  in  favor  of 
these  children,  with  the  exception  of  a  mortgage  of  seven 
hundred  dollars,  but  its  execution  was  prevented  by  death. 
A  claim  is  now  advanced  by  the  children  for  services  rendered 
their  parent  after  they  attained  their  respective  majorities. 
The  deceased  employed  no  clerks,  and  when  asked  for  an 
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allowance  or  salary  by  bis  children,  gave  them  to  under- 
stand that  it  would  be  all  theirs :  "  It  will  all  be  yours,  let  it 
lie."  In  this  expectation  they  continued  to  labor  for  him  till 
his  death,  receiving  no  other  compensation  than  their  cloth- 
ing and  board,  and  pocket-money ;  with  the  exception  of  one 
child,  whose  expenses  on  a  visit  to  Europe  were  paid  by  his 
father.  I  think  the  case  establishes  the  performance  of  work, 
labor  and  services  under  the  expectation  and  mutual  under- 
standing of  compensation  by  way  of  legacy.  It  is  true  there 
was  no  special  request,  and  no  formal  promise,  but  under  the 
circumstances  neither  of  these  elements  was  necessary  to 
establish  a  liability.  The  parent  availed  himself  of  the  ser- 
vices of  his  children  after  they  attained  full  age,  and  excused 
himself  from  agreeing  to  a  fixed  compensation  by  holding  out 
the  idea  that  the  fruits  of  their  united  labors  would  all  be 
theirs  on  his  decease.  Such,  doubtless,  was  his  intention,  but 
it  was  frustrated  by  death  before  he  gave  it  formal  and  valid 
expression.  Had  a  stranger  labored  for  the  deceased  under 
similar  assurances,  he  would  doubtless  be  entitled  to  recover. 
The  relationship  existing  between  the  parties  rather  enhances 
than  detracts  from  the  merit  of  the  claim.  It  would  certainly 
be  a  very  hard  case  if  the  proceeds  of  the  industry  of  these 
children,  which  they  have  been  disappointed  of  receiving  by 
legacy  according  to  their  parent's  intention,  should  be  dis- 
tributed without  even  allowing  them  compensation  for  their 
services.  These  services  were  not  gratuitous,  were  not  made 
without  the  expectation  of  a  return.  Nor  were  they  exacted 
by  means  of  parental  influence,  nor  received  as  a  gift  The 
facts  indicate  enough  to  sustain  a  promise  to  pay ;  there  is  a 
consideration  to  support  such  a  promise,  and  the  intention  to 
pay  in  a  particular  manner  having  been  undesignedly  de- 
feated, the  agreed  and  substituted  mode  of  payment  having 
been  prevented,  the  parties  are  left  to  enforce  their  rights  as 
in  the  case  of  an  ordinary  debt.  In  the  case  of  Jacofoon  vs. 
The  Executors  cf  Le  Oramge^  3  Johnson  R,  199,  where  a 
young  man,  at  the  request  of  his  uncle,  went  to  live  with  him, 
and  the  uncle  promised  to  do  by  him  as  his  own  child,  and 
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that  he  should  be  one  of  his  heirs,  and  spoke  of  advancing 
money  to  purchase  a  farm  for  him  as  compensation  for  his 
services,  the  uncle  having  died  without  devising  anything  to 
the  nephew,  though  the  latter  had  worked  for  him  eleven 
years,  it  was  held  that  an  action  on  an  implied  assumpsit 
would  lie  against  the  executors.  The  question  as  stated  by 
the  Court  was  whether  the  services  performed  were  rendered 
with  a  view  to  any  other  compensation  than  such  as  the  tes- 
tator should  voluntarily  make  by  his  last  will  and  testament 
In  Patterson  vs.  Patterson,  13  Johnson  i&,  379,  the  plaintiff, 
after  he  had  come  of  age,  lived  with  and  worked  for  his 
father,  the  defendant,  who  said  he  would  reward  him  well 
and  provide  for  him  in  his  will  The  action  was  prematurely 
brought,  but  the  Court  said :  "  It  is  evident  that  the  plaintiff 
is  to  be  compensated  for  his  services  by  a  provision  to  be 
made  for  him  by  his  father  in  his  will,  and  of  course  that  no 
claim  for  compensation  was  to  be  made  in  his  father's  life- 
time. The  defendant  is  bound  to  make,  and  it  is  to  be  pre- 
sumed, will  make  such  a  provision  for  the  plaintiff  by  his  will 
as  will  do  him  perfect  justice,  and  which  may  be  perfectly 
satisfactory  to  him,  or  which  in  judgment  of  law  may  amount 
to  a  satisfaction.  Should  the  defendant  wholly  overlook  the 
plaintiff  in  his  will,  this  would  be  such  an  act  of  injustice, 
that  there  can  be  no  doubt  the  plaintiff  might  maintain  an 
action,  and  recover  a  reasonable  compensation  for  his  ser- 
vices.'9 The  principle  governing  these  cases  is,  that  there 
being  evidence  the  services  were  not  rendered  gratuitously, 
but  upon  an  understanding  there  should  be  compensation  in 
a  certain  way,  there  is  ground  for  an  action  when  the  com- 
pensation so  intended  has  not  been  made.  Where  work  is 
performed  gratuitously  in  the  mere  hope  or  expectation  of  a 
legacy,  no  action  will  lie.  The  services  are  done  on  a  mere 
faith  or  trust  in  the  mind  of  a  single  party — the  compensa- 
tion, whether  something  or  nothing,  being  left  entirely  to  the 
volition  of  the  person  benefited.  But  this  is  far  different 
from  the  case  where  the  person  for  whom  the  work  is  done, 
promises  to  pay  for  it  by  testamentary  provisions.    {Snyder 
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tb.  Castor* 8  Adm'rs,  i  YeaUs,  853 ;  see  Englemaris  Extra  vs. 
Engleman>  1  Dana,  438 ;  Roberts  vs.  ifikftf «  jEbV*,  1  Yeates, 
209.)  It  would  be  a  piece  of  gross  injustice  to  deprive  a 
party  who  had  been  promised  compensation  in  that  way,  of 
all  remedy,  and  it  makes  no  difference  whether  the  remuner- 
ation is  prevented  as  contemplated,  by  accident  or  design. 
In  either  case  there  has  been  a  failure  to  pay.  I  am  therefore 
of  opinion  that  the  claims  of  the  intestate's  children  are  valid 
demands  against  his  estate.  The  amount  demanded  seems 
reasonable,  and  not  having  been  controverted,  I  shall  take  it 
as  a  proper  compensation. 

It  was  urged  on  the  accounting  that  the  administrators 
should  be  charged  with  a  depreciation  in  the  value  of  some 
shares  of  stock  in  the  Hudson  River  Kail  Road  Company. 
This  investment  was  made  by  the  intestate.  The  fact  of  a 
fall  in  the  market  value  of  the  stock  is  not  of  itself  enough  to 
charge  the  administrators.  The  circumstances  should  show 
affirmatively  that  they  have  acted  in  an  unreasonable  manner 
in  retaining  the  stock,  and  that  the  failure  to  sell  was  unjus- 
tifiable. There  is  no  proof  authorizing  such  a  conclusion, 
and  the  objection  must  therefore  be  overruled. 

The  intestate  in  his  lifetime,  made  an  advancement  to  one  of 
his  sons  for  the  purpose  of  establishing  him  in  business.  If 
there  be  no  real  estate  of  the  intestate,  advancements  are  regu- 
lated by  Sections  80,  81,  and  82, 2  R.  &,#.  98,  and  under  these 
sections  an  advancement  must  be  made  with  "  a  view  to  a  por- 
tion or  settlement  in  life."  It  is  insisted,  however,  that  these 
sections  do  not  apply  because  there  is  "  real  estate  of  the  in- 
testate to  descend  to  his  heirs,"  in  the  State  of  New  Jersey. 
But  I  do  not  think  that  lands  in  another  state  or  country  come 
within  the  purview  of  these  sections.  The  rule  of  descent  is 
regulated  by  the  law  of  the  place  where  the  property  is  situ- 
ated, and  it  could  not  have  been  intended  to  introduce  as  an 
element  into  the  adjustment  of  the  estate  of  an  inhabitant  of 
New  York,  the  various  laws  of  other  states  where  the  intes- 
tate might  have  happened  to  hold  realty.  Our  statutes  are 
to  be  interpreted  generally  as  applicable  only  to  lands  within 
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the  operation  of  our  own  laws,  and  to  establish  a  different 
construction  special  words  must  be  used  to  show  a  special 
intent  But  even  if  the  fact  that  the  deceased  owned  lands 
in  New  Jersey  avail  to  except  this  advancement  from  the 
operation  of  the  sections  of  the  statute  which  regulate  advan- 
ces when  there  was  no  real  estate  that  descended,  the  only 
result  is  that  we  are  thrown  upon  another  part  of  the  statute 
which  regulates  advances  when  the  intestate  left  both  real 
and  personal  estate,  and  which  makes  ample  provision  for 
charging  advancements  on  the  share  of  a  child  in  his  parent's 
estate.  (1  B.  S.,p.  754,  §§  23,  24,  25,  26).  Where  an  ad- 
vancement has  been  made  to  a  child,  it  may  on  his  decease 
before  the  death  of  his  ancestor,  be  charged  on  the  share 
which  falls  to  his  descendants  (§  23).  The  advancement  made 
by  the  intestate  to  his  son,  H.  G.  McRea,  having  been  made  for 
the  purpose  of  setting  him  up  in  business,  was  given  with 
"  a  view  to  a  portion  or  settlement  in  life,"  and  therefore 
comes  within  the  statutory  provision  to  which  I  have  refer- 
red. The  other  objections  to  the  account  were  decided  on 
the  hearing. 


Seabuby  vs.  Bowebt, 
In  the  matter  of  the  Estate  of  Margaret  C.  Bowek,  deceased. 

An  assessment  upon  premises  devised  by  the  testatrix,  which  was  confirmed  at  the 
time  of  her  decease,  though  a  lien  on  the  lands,  was  also  a  personal  debt  of 
the  testatrix,  and  should  be  paid  out  of  her  personal  estate,  though  it  is  not 
entitled  to  any  priority  before  other  debts. 

At  common  law  all  debts,  of  whatever  description,  whether  general  or  specific 
liens  on  lands,  were  chargeable  first  on  the  personal  estate,  and  that  rule  has 
been  varied  by  the  statute,  only  in  respect  to  mortgages  and  taxes,  and  as  to 
the  latter,  only  as  regards  priority. 

Tee  Surrogate, — At  the  decease  of  the  testatrix,  an  assess- 
ment had  been  duly  confirmed  upon  certain  devised  premises 
in  Ludlow  street,  and  the  question  arises,  whether  the  charge 
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is  to  be  paid  out  of  the  personal  estate,  or  whether  it  is  to  be 
borne  by  the  owner  of  the  devised  property.  He  assessment 
was  levied  for  the  widening  of  Walker  street.  By  law,  this 
assessment,  though  a  lien  on  the  real  estate  from  the  time  of 
confirmation,  was  also  a  personal  debt  of  the  testatrix,  which 
she  was  liable  to  pay  on  demand ;  and  in  default  of  payment 
it  could  be  recovered  by  levy  and  distress,  or  by  action  of  debt 
or  assumpsit,  (laws,  1813,  ch.  86,  §  186,  voL  2,  p.  430.)  The 
Revised  Statutes  place  the  paymentof  taxes  in  the  second  class 
of  preferences,  for  the  reason,  as  stated  by  the  Revisers,  that 
"  the  personal  property  is  liable  to  be  sold  for  taxes  in  the 
county,"  while  "  those  assessed  in  another  county  are  charges 
upon  the  land  only."  (8  B.  Snp.  641,  Revisers'  Notes.)  No 
such  priority  has  been  given  to  assessments,  but  I  can  perceive 
no  reason  why  they  ought  not  to  be  paid  out  of  the  personal 
estate,  though  not  entitled  to  a  preference.  The  statute  being 
silent,  we  must  have  recourse  to  the  rule  at  common  law, 
which  has  been  varied  by  the  statute  only  in  respect  to  mort- 
gages and  taxes,  and  as  to  the  latter,  only  as  regards  priority. 
All  debts  of  whatsoever  description,  whether  general  or  spe- 
cific liens  on  lands,  were,  at  common  law,  chargeable  first  on 
the  personal  estate.  An  assessment,  if  confirmed  at  the  tes- 
tator's decease,  is  a  personal  debt,  and  should,  therefore,  in 
the  absence  of  any  statutory  provision,  be  paid  out  of  the  per- 
sonal estate. 
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MoBRieoN  vs.  Smith. 

In  the  matter  of  the  proving  of  the  last  Witt  and  Testament 
of  John  Morrison,  deceased. 

Tea  decedent,  a  short  time  after  the  execution  of  his  will,  was  committed  to  the 
Lunatic  Asylum,  at  the  instance  of  his  family,  after  an  examination  by  a 
physician,  who  found  him  insane,  and  laboring  under  a  delusion  that  some 
of  his  children  were  spurious.  He  was  exceedingly  cautious  on  the  subject 
of  the  delusion,  and  careful  not  to  betray  it  to  the  examining  physician,  until 
the  latter  succeeded  in  gaining  his  confidence.  He  had  been  melancholy  for 
a  length  of  time,  and  his  depression  of  spirits  had  been  greatly  increased  by 
the  recent  decease  of  his  wife.  Within  a  few  days  of  the  date  of  the  execu- 
tion of  the  will,  he  had  become  suddenly  violent  at  night,  to  such  an  extent 
as  to  require  physical  restraint,  and  about  the  same  time  he  gave  indications 
of  the  delusion  in  respect  to  his  children. — Held,  that  a  will,  made  very  near 
the  time  of  these  developments,  unequal  in  its  provisions,  and  favoring  the 
-  only  two  members  of  the  family  privy  to  it,  one  of  whom  was  present 
when  the  instructions  were  given,  when  the  draft  was  submitted  and  when 
the  instrument  was  signed,  and  both  of  whom  had  been  the  decedent's 
agents,  and  had  possession  of  his  estate,— needed  more  than  the  formal  proof 
of  the  factum,  and  the  evidence  failing  to  show  affirmatively  the  soundness 
of  the  decedent's  mind  at  the  time  of  the  transaction,  probate  was  denied. 


Jaws  G.  Mo  Adam,  for  the  Executors. 

As  to  the  facts. — In  this  case  it  is  attempted  to  be  proved, 
that  the  decedent  was  not  competent  to  make  a  will,  at  the 
date  of  making  the  will  offered  for  probate.  On  the  hearing, 
the  two  witnesses  to  the  will,  showed  that  he  was  perfectly 
sound  in  his  mind  when  the  will  was  made.  The  date  of  ma* 
king  the  will  was  placed  in  a  little  doubt,  by  reason  of  the  day 
of  the  month  being  accidentally  left  out,  and  the  witnesses 
stating  it  to  have  been  made  about  the  middle  of  January. 
This  fact  as  to  the  date,  was  corrected  by  the  production  of 
the  receipt  for  drawing  the  will,  and  McAdam's  testimony 
in  reference  thereto,  showing  that  the  will  was  executed  on 
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the  4th  or  5th  of  January,  1853.    The  fact  of  the  perfect  san- 
ity of  the  testator  is  confirmed,  and  substantiated  by  the  testi- 
mony of  Dr.  Gray,  Dr.  Kelly,  Mr.  Purdy,  and  Rev.  Mr. 
Evans.    The  testimony  of  Dr.  Hart,  who  is  claimed  as  the 
great  authority  for  the  insanity  of  the  testator,  presents  Mr. 
Morrison,  as  one  of  the  most  perfect-minded  men — the  keen- 
est, clearest,  shrewdest  man  that  ever  was  presented  as  a 
lunatic.    I  refer  to  his  testimony  specially.     Clear  his  testi- 
mony of  what  he  heard,  what  he  concluded,  and  what  he  rea- 
soned, and  give  us  the  calm  view  he  presented  of  Mr.  Morri- 
son, and  his  indubitable  proofs  of  insanity  vanish  into  fog. — 
We  call  the  special  attention  of  the  court  to  the  fact,  that  the 
theory  of  the  opposition  to  the  will  is,  that  the  death  of  Mrs. 
Morrison  upset  the  testator's  mind,  and  that  from  that  date, 
to  wit,  the  20th  December,  be  was  out  of  his  mind :  and  the 
whole  of  their  testimony  begins  from  the  21st  of  January. 
While  for  the  purpose  of  strict  truth  and  the  character  of  the 
testator,  I  deny  that  he  ever  was  insane ;  yet,  for  the  purpose 
of  this  litigation,  I  admit  that  from  the  21st  of  January,  he 
might  have  been  unfit  to  make  a  will.    But  the  will  was  made 
on  the  5th  of  January,  fifteen  days  anterior;  therefore  the 
testimony  against  the  will  is  too  late,  and  does  not  in  any  way 
apply  to  the  case.    A  great  deal  has  been  said  about  throw- 
ing a  pitcher  at  his  daughter,  and  the  breaking  of  a  clock — as 
if  these  were  facts  patented  to  prove  insanity ;  or  as  if  they 
were  facts  which  could  transpire  only  once  in  the  life-time  of 
a  man  or  a  clock,-— or  as  if  they  were  facts  which-  parties 
could  not  be  mistaken  as  to  the  time  they  heard  them  spoken 
about    Dr.  Kelly  says,  the  reason  he  examined  Mr.  Morrison 
as  to  his  sanity,  on  the  6th  January,  was  his  daughter's  stat- 
ing that  something  had  been  thrown  in  her  face  by  her  father. 
Now  the  doctor  may  have  been  mistaken  as  to  the  time  when 
he  was  told  about  the  throwing  something  at  her.    But  cer- 
tainly whether  that  was  a  fact  then  stated  or  not — it  is  not  a 
fact  on  which  to  predicate  insanity.    And  when  he  after- 
wards examined  him,  and  found  him  perfectly  competent  and 
sane,  it  dispels  the  doubt 
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L  Sanity  is  presumed  till  the  contrary  fe  shown,  and  the 
proof  of  insanity  lies  on  him  who  alleges  it.  (Jackson  v.  V<m 
Dusen,  5  John.  Rep.  153  and  159.)  Imbecility  of  mind  in 
a  testator,  will  not  avoid  his  last  will  and  testament.  (Stew- 
arts Ekedr  v.  Lispenard,  26  Wend.,  255;  Odett  v.  Buck, 
21  Wend.  143.)  In  this  case,  if  any  thing  is  shown,  it  cannot 
go  beyond  imbecility.  A  person  may  be  capable,  and  his 
capacity  perfect  to  dispose  of  property  by  will,  yet  inade- 
quate for  the  management  of  other  business.  (26  Wend.  255.) 
The  parties  opposing  this  will  claim  that  because  the  deceas- 
ed did  not  attend  to  his  ordinary  business,  therefore  he  could 
not  dispose  of  his  own  property. 

£L  The  right  of  testamentary  disposition  is  regarded  as  a 
common  and  natural  right,  to  be  restricted  no  further  than 
public  policy  and  the  necessary  evidence  of  interest  and  con- 
Bent  absolutely  require.  (1  Hogg,  R.y  385 ;  3  Wash.  R.>  687 ; 
4  Wash.  R,  261.) 

III.  On  a  question  of  sanity,  the  contents  of  the  will  and 
the  situation  of  the  testator  are  proper  subjects  of  considera- 
tion by  a  jury  or  court.  In  this  case  the  testator  was  at  home. 
The  beneficiaries  in  the  will,  at  least  the  executors,  did  not 
reside  with  him,  but  away  from  him.  (Clarke  cmd  wife  v. 
Vorcej  19  Wend.  232.)  The  mere  fact  of  a  person  hav- 
ing been  sent  to  a  lunatic  asylum,  is  not  sufficient  to  prove 
insanity,  even  though  he  be  a  resident  at  the  time  of  its 
execution.     (McAdam  v.  Walker,  1  Dowes*  Par.  Rep.,  178.) 

The  small  amount  of  the  property,  $5,000,  forbids  the  idea 
of  any  great  inducement  to  fraud.  The  reason  of  putting 
certain  shares  in  trust,  being  so  perfect: — Margaret  being 
really  not  able  to  take  care  of  herself  as  fully  as  her  father 
might  have  wished,  as  admitted  by  opposing  counsel ;  and, 
Mrs.  Smith  being  married  a  second  time  to  a  widower,  with 
children  of  his  own,  explains  fully  the  reason  of  the  distinc- 
tion being  made,  and  justifies  the  will. 

And  lastly,  the  fact  that  he  lived  a  long  while  after  he  was 
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discharged  sound  and  in  his  right  mind,  at  the  house  of 
Smith:  and 

The  fact  that  he  made  no  other  will,  show  that  he  consi- 
dered the  one  he  had  made  just  right ;  and  it  is  a  very  strong, 
though  very  silent  affirmation  of  the  will. 


Swbbhy  &  Sua,  far  ConUsUmU. 

L  The  paper  writing  propounded  must  have  been  ex- 
ecuted after  the  scene  of  violence  on  the  part  of  the  decedent, 
when  he  exhibited  admittedly,  indications  of  insanity,  fixed 
by  the  burden  of  the  testimony,  and,  in  fact,  the  concessions 
of  the  parties  propounding,  aa  having  been  from  the  8th  to 
the  10th  of  January,  1853. 

II.  The  decedent,  at  the  time  of  the  execution  of  the  paper 
writing,  was  not,  in  the  language  of  the  statute,  of  "  sound 
mind  and  memory."  The  violation  of  decorum  involved  in 
the  proposition  by  or  on  behalf  of  the  persons  who  caused  the 
decedent  to  be,  on  the  21st  of  January,  1853,  incarcerated 
as  of  unsound  mind,  in  a  Lunatic  Asylum,  that  the  decedent 
never  was  insane,  is  so  gross  that  the  contestants  decline 
being  parties  to  the  indecorum,  by  discussing  that  point  in 
the  propounders'  case. 

The  propounders  contend  that  he  was  "  imbecile,"  and 
refer  to  Stewart's  Executor*  against  Lispenard.  If  ever  there 
were  a  case  reported  that  clearly  developed  the  theory  upon 
which  it  was  decided,  it  is  that  very  case  of  Stewart  vs.  Lis- 
penard.  That  case  proceeds  upon  the  plain  distinction  be- 
tween a  "sound"  and  an  "unsound"  mind,  t.  «.,  between  a 
healthy,  (however  weak),  and  a  diseased  mind.  In  that  case 
the  testatrix  was,  from  infancy,  constitutionally  of  notorious 
weakness  of  mind,  to  such  an  extreme  as  to  amount  to  imbe- 
cility, but,  though  weak,  her  mind  was  undiseased.  There 
is  not  in  the  whole  mass  of  evidence  taken  in  that  case,  an 
intimation  of  the  existence  of  any  delusion  in  the  mind  of 
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Alice  Lispenard ;  her  mind,  though  weak,  worked  naturally. 
How  different  is  the  present  case  1  A  man  of  a  high  order 
of  mind  is  found,  at  a  period,  late  in  life,  laboring  under  a 
delusion,  utterly  inconsistent  with  rationality ;  characterized, 
too,  still  more  distinctly  by  an  utter  abandonment  of  all  his 
previous  and  strongly  fixed  business  habits  and  pursuits. 
The  propoundere  argue  that  he  was  "  imbecile,"  if  so,  his 
mind  was  not  then  in  its  normal  condition,  as  was  the  mind 
of  Alice  Lispenard ;  his  falling  into  that  state  is  an  unques- 
tionable evidence  of  disease  and  of  unsoundness  of  mind* 
Now,  what  is  the  evidence  as  to  how  long  before  his  commit- 
tal to  the  Asylum,  he  was  in  an  unsound  state  of  mind?  It 
is  so  undisguiseably  a  work  of  supererogation  to  argue  that 
branch  of  the  case  at  any  length,  that  we  shall  conclude  our 
remarks  upon  it,  by  referring  to  the  evidence  of  Dr.  Brown, 
of  Bloomingdale,  of  Jackson  Bumstead,  of  Otho  Oliver,  and 
several  others  of  the  witnesses,  all  of  whom  testify  to  state- 
ments  made  by  the  propoundere  themselves  and  members  of 
the  family,  that  decedent  had  been  in  that  state  for  various 
periods,  ranging  from  the  date  of  his  wife's  death,  one  month 
previous,  to  a  space  of  five  months  anterior  to  his  committal 
to  the  Asylum. 

Dr.  Brown's  evidence  seems  to  be  conclusive  on  that  point. 
In  this  connection  consider  the  attempt  to  commit  suicide 
many  years  before  any  of  these  occurrences,  and  the  dece- 
dent's statement  to  Dr.  Hart  that  he  had  been  for  a  year  or 
more  under  the  impression  (delusion,)  as  to  the  spuriousness 
of  his  children.  The  very  case  of  Stewart  against  Lispenard^ 
frequently  in  the  various  opinions  delivered,  recognizes  that 
the  law  will  not  measure  the  particular  degree  of  affection 
of  the  mind.  In  the  present  case,  the  delusion  under  which 
the  decedent  labored  directly  operated  upon  the  disposition 
he  would  make  of  his  property.  He  was  about  distributing 
his  property  among  his  children,  and  any  delusion  in  relation 
to  them  would  naturally  and  consequentially  operate  upon 
the  manner  of  the  disposal  thereof;  if  there  was  any  ratioci- 
nation in  relation  to  the  disposition  of  his  property  at  alL 
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Upon  a  view  of  the  whole  of  the  arguments,  presented  on 
behalf  of  the  propounders,  we  are  impelled  to  wonder  why 
among  their  other  desperate  efforts  to  demonstrate  the  dece- 
dent's sanity,  they  have  not  contended  that  the  delusion  as 
to  his  children  was  no  delusion  at  all,  and  that  his  impressions 
as  to  the  spariousness  of  his  children  were  well  founded  in 
fact,  and  were  the  conclusions  of  a  reasoning  and  rational 
man ;  they  having  seemingly  forgotten  that  strong  point  in 
their  behalf,  we  throw  out  the  suggestion  for  the  benefit  of 
whom  it  may  concern. 

III.  The  acquiescence  of  the  deceased  in  the  existence  oi 
the  paper  propounded,  argued  by  the  counsel  for  the  pro- 
pounders,  being  after  the  time  at  which  he  was  discharged 
from  the  asylum,  evidenced  as  is  claimed  by  his  non-revoca- 
tion of  the  same,  has  no  bearing,  and  is  scarce  worthy  of 
consideration  for  the  reasons : 

1st.  That  at  the  time  of  signing,  or  executing,  the  decedent 
was  not  capable  in  law  of  making  a  will,  and  any  such  al- 
leged acquiescence  could  only  be  effective  as  a  re-execution, 
and  in  that  view  it  is  inoperative  in  not  complying  with  the 
requisitions  of  the  statute. 

2d.  The  propounders  allege  (having  in  view,  no  doubt,  the 
case  of  Stewart  against  Idepenard),  that  the  proof  shows  the 
decedent  to  have  been  merely  "imbecile"  Without  here 
referring  to  the  evidence  that  they  themselves  adduced,  of 
the  high  character  of  his  intellect  testified  to  as  existing  up 
to  and  on  the  21st  day  of  January,  when  he  was  sent  to  the 
Lunatic  Asylum,  as  utterly  refuting  the  theory  of  his  being 
"  imbecile,"  the  contestants  may  not  unfairly  so  far  use  the 
propounders'  assertions  and  arguments  as  to  urge  the  propo- 
sition that  if  he  were  "  imbecile"  at  that  time,  he  could  not 
retain  any  recollection  of  the  act  of  executing  the  will,  when 
recovered  from  that  condition,  which  is  a  full  answer  to  the 
plea  of  acquiescence.  And,  in  this  connection,  let  us  take  in 
view  the  fact  that  all  the  evidence  shows  that  the  will  from 


NEW-YORK,  MAY,  1855.  215 

MORftlBOW  «f .  SMITH. 

the  time  of  its  execution  to  its  propounding,  never  left  the 
possession  of  William  Morrison,  one  of  the  propounded,  and 
was  never  afterward  alluded  to  by,  or  brought  to  the  know- 
ledge or  recollection  of  the  decedent 

IV.  There  is  much  in  this  case,  that,  in  attempting  pro- 
perly to  characterize,  one  would  be  prone  so  decidedly  to 
express  his  convictions,  as  to  run  into  harshness  of  epithet,  or 
at  least  censorial  stricture  upon  the  good  faith  of  the  whole 
transaction.  We  have  guardedly  put  forth  our  views,  that 
we  might  not,  in  terms,  impeach  the  rectitude  of  any,  and 
more  especially  of  the  dead. 

In  every  view  of  the  case,  then,  whatever  conclusion  on 
the  facts  may  be  arrived  at,  it  is  unquestionably  the  case  that 
if  the  instrument  propounded  be  not  admitted  to  probate,  the 
statute  law  will  work  equity  between  all  the  parties  justly 
interested,  it  being  generally,  and,  in  this  instance  the  case, 
that  the  devisement  of  one  man's  mind,  can  effect  but  little 
improvement  upon  the  recognized  justness  of  distribution  of 
the  intestate's  estate  provided  by  our  statute  law. 

There  is  another  inducement  to  leave  the  distribution  of 
this  particular  estate  to  the  operation  of  our  statute,  which 
is  that  the  administrator,  this  so-called  will  being  disallowed, 
must  give  ample  security,  by  the  means  of  which  the  rights 
of  all,  who  are,  in  nature,  entitled  to  any  share  of  the  dece- 
dent's estate,  will  be  fully  protected.  The  propounders  here 
were  by  their  own  avowal,  during  his  life  time,  including 
the  period  of  his  incarceration  in  the  lunatic  asylum,  in  pos- 
session of,  controlling  and  managing  all  the  decedent's  estate 
— let  them,  or  the  survivor  of  them  be  held  liable  to  render 
to  an  administrator  an  account  of  their  stewardship. 

Further,  in  conclusion,  the  survivor  of  the  propounders, 
has,  under  his  oath,  (making  up  his  account  after  his  own 
fashion,  allowing  and  disallowing  items  at  his  own  pleasure, 
without  entering  into  particulars,  without  giving  the  contest- 
ants an  opportunity  for  cross  examination,)  alleged  that  the 
value  of  the  decedent's  estate  does  not  exceed  five  thousand 
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dollars.  Take  it  to  be  thus, — read  the  provisions  of  the  will, 
and  all  that  portion  bequeathed  in  trust  to  the  contestant 
Martha,  is  ascertained  to  be  so  paltry,  as  in  that  shape  to  be 
of  no  use  or  benefit  to  her  soever.  And  who  are  the  trustees  t 
The  very  stewards  of  the  decedent's  estate,  the  propounders, 
who  in  this  litigation  claimed  that  they  had  acted  during 
decedent's  lifetime  in  his  affairs,  under  written  power  of  at* 
toraey  which  they  never  ventured  to  produce,  and  who  prof- 
fered a  witness  (the  daughter  Margaret,)  whom  they  them- 
selves admit  they  knew  to  be  of  not  entirely  sound  mind, 
(does  not  the  fact  of  her  being  of  unsound  mind  bear  upon 
the  question  of  her  father's  sanity  ?)  who  have  never  yet  ren- 
dered, nor  been  placed  in  a  position  where  the  contestants  could 
compel  them  to  render  an  account  The  trust  effects,  in  fact, 
a  beqnest  to  them,  of  all  the  decedent's  property,  charged 
with  certain  pittances  to  the  decedent's  own  children,  of  tho 
amount,  the  regularity,  and  the  time  of  payment  of  which 
those  same  stewards,  the  propounders,  are  to  be  the  sole  and 
irresponsible  arbiters. 

The  will  should  not  be  admitted  to  probate  on  the  ground 
of  the  incapacity  of  the  decedent. 


The  Surrogate. — The  decedent's  will  is  contested  by  Mrs. 
Smith,  one  of  his  daughters.  The  property  is  sworn  at  $5000. 
By  the  terms  of  the  will  five  hundred  dollars  are  given  to 
each  of  the  executors  and  to  the  decedent's  daughter  Mar- 
garet, and  the  residue  is  divided  equally  among  his  six  chil- 
dren. The  shares  of  Margaret,  Martha,  and  Catharine  are 
given  to  the  executors  in  trust  to  invest  and  pay  them  the 
interest, — and  on  their  decease  without  issue  the  shares  to  go 
to  the  other  children, — in  case  of  their  dying  leaving  issue, 
the  issue  to  take  the  share  of  the  parent. 

This  will  is  contested  on  the  ground  that  the  decedent  was 
insane  at  the  time  of  its  execution.  The  counsel  who  pre- 
pared the  instrument  had  three  interviews  with  the  decedent 
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at  his  residence,  at  the  first  of  which  he  received  his  instruc- 
tions, at  the  second  submitted  the  draft,  and  at  the  third  pro- 
duced the  will  for  execution.  "  The  instructions,"  he  says, 
"  were  given  in  the  afternoon,  and  the  draft  was  taken  the 
next  day :  a  day  or  two  after,  the  engrossed  copy  being  pre- 
pared, was  taken  and  executed."  At  each  of  these  interviews 
William  Morrison,  the  decedent's  brother,  and  one  of  the 
executors,  was  present,  and  when  the  instructions  were  given, 
talked  with  the  decedent  "  about  some  parts  of  the  will." 
William  Morrison,  and  John  M.  Morrison  the  other  executor 
and  a  son  of.  the  decedent,  had  had  the  management  of  the 
decedent's  business  for  some  time,  but  for  how  long  a  period 
and  in  what  manner  1  do  not  exactly  understand,  though  it 
is  stated  in  evidence  that  they  had  closed  it  up  in  May,  1852. 
The  decedent  had  been  in  ill  health  several  months  before  the 
will  was  executed,  and  after  the  decease  of  his  wife,  Decem- 
ber 20, 1852,  his  malady  assumed  a  more  serious  form.  Mr. 
McAdam  says :  "  I  received  an  intimation  that  he  might  not 
live  long,  but  do  not  know  from  whom  I  got  the  idea."  "  He 
was  complaining  as  to  his  health  at  that  time.  I  understood 
he  had  been  confined  some  time  to  the  house."  As  to  the 
time  the  will  was  executed,  it  is  left  in  some  uncertainty. 
The  counsel  who  drew  the  will  states  that  "  the  date  was  left 
blank  in  order  to  be  filled  in  the  day  the  will  was  executed. 
It  was  forgotten  to  fill  up  the  blank."  On  his  first  direct  ex- 
amination, he  testified  that  the  time  of  the  execution  was 
"about  the  middle  of  January,  1858."  Mr.  Orr,  the  other 
subscribing  witness,  also  said :  "  I  think  the  will  was  executed 
about  the  middle  of  January."  This  agreement  as  to  the  date 
would  seem  quite  convincing  were  it  not  for  other  circum- 
stances to  which  I  shall  hereafter  advert,  which  are  nrged  for 
the  purpose  of  establishing  a  prior  date. 

The  decedent  was  committed  to  the  Lunatic  Asylum  at 
Bloomingdale  on  the  21st  of  January,  1853,  on  the  affidavits 
of  Dr.  Edward  Gray  and  Dr.  John  Hart  Dr.  Hart  says  he 
was  introduced  to  the  decedent  on  the  21st  of  January.  "  He 
was  represented  to  me  to  be  insane  by  Dr.  Gray,  his  attend- 
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ing  physician."  "It  was  represented  to  me  that  he  was 
pretty  wily,  and  for  that  reason  I  was  not  introduced  as  a 
physician,  but  simply  as  Mr.  Hart."  The  doctor  conversed 
with  the  decedent,  "  found  him  exceedingly  cautious,"  and 
perceived  no  indication  of  insanity.  Being  "completely 
foiled,"  he  withdrew  .and  "  conferred  with  his  children  to 
ascertain  the  leading  points  of  his  insanity — the  direction  in 
which  his  mind  wandered."  He  learned  that  "  he  was  in  a 
state  of  delusion  as  to  his  children — that  some  of  them  were 
not  his,  but  were  palmed  upon  him  as  his,  but  he  thought 
they  were  spurious;"  with  this  information  he  returned  and 
made  another  trial.  He  says:  "I  touched  upon  that  point 
on  my  return,  and  he  became  excited,  and  demanded  my 
right  to  question  him  on  that  subject."  The  doctor  finally 
gained  his  confidence,  and  he  adds,  "  he  then  gave  me  an  in- 
dubitable evidence  of  his  insanity,  by  denying  part  of  his  own 
children,  stating  that  some  of  them  were  his,  and  some  of 
them  were  not."  Dr.  Hart  came  to  the  conclusion  that  he 
was  insane  on  that  point,  and  he  also  thought  there  were 
other  indications  of  insanity  besides.  He  says :  "  The  family 
wished  him  removed,  and  stated  that  he  had  been  violent  and 
attempted  to  injure  himself,  and  that  he  was  unsafe  to  be  at 
large."  The  effect  of  the  delusion  is  thus  stated  by  the  doc- 
tor :  "  those  he  regarded  as  his  children  he  was  fond  of,  and 
those  he  did  not  so  regard  he  was  not  attached  to.  That  was 
my  general  impression.  He  spoke  simply  of  his  children — 
some  were  his  and  some  were  not.  Some  he  acknowledged 
and  some  he  repudiated.  He  was  very  excited,  particularly 
when  I  questioned  him  on  his  family." 

Dr.  Gray,  the  decedent's  family  physician,  testified  that  he 
had  been  attending  him  some  time  previous  to  the  21st  of 
January.  His  last  visit  on  the  decedent's  wife  was  December 
20,  when  she  died.  He  visited  the  decedent  himself  January 
4th,  at  the  request  of  his  son  John.  He  found  him  complain- 
ing of  great  debility,  want  of  proper  circulation,  numbness  in 
the  fingers,  and  "  disagreeable  feelings."  The  doctor  visited 
the  decedent  again  at  the  request  of  his  son  John,  on  the  sue- 
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ceeding  Saturday,  the  8th  of  January.  On  hie  first  examina- 
tion he  seems  to  have  confounded  this  visit  with  the  one  made 
on  the  fourth,  for  he  said :  "  On  the  Saturday  I  first  saw  him 
he  seemed  to  be  melancholy,  but  nothing  unusual,  for  he  had 
been  so  for  a  length  of  time.  I  thought  he  seemed  to  be  a 
little  more  melancholy.  He  seemed  to  be  melancholy,  which 
I  attributed  to  the  death  of  his  wife.  At  the  same  time,  as 
far  as  I  can  remember,  he  seemed  to  me  to  be  perfectly  ra- 
tional." On  being  further  questioned  on  this  point,  the  doctor 
said :  "  The  first  I  ever  doubted  his  sanity  was  the  Saturday 
of  my  first  visit,  if  I  did  have  one  then."  "  I  don't  know 
that  I  could  affirm  that  he  was  of  his  usual  sound  mind  on 
the  Saturday  of  my  first  visit,  nor  can  I  affirm  the  contrary. 
I  don't  think  his  mind  was  in  as  healthy  a  condition  as  it  was 
before.  He  seemed  to  be  more  gloomy,  dispirited,  melan- 
choly and  depressed."  It  does  not  transpire  what  occurred 
on  the  visit  made  on  the  8th.  On  the  morning  of  the  10th 
the  doctor  was  informed  the  decedent  had  suddenly  become 
violent  during  the  night,  had  thrown  a  clock  at  his  daughter, 
thrown  up  the  window  and  shouted  out  into  the  street.  He 
says,  he  was  "calm  enough,"  but  his  daughter  Margaret 
stated  that  he  had  denied  she  was  his  daughter,  and  Dr.  Oray 
adds :  "  If  I  remember  well,  I  think  he  said  something  to  me 
of  the  same  kind — that  she  was  not  his  daughter  Margaret" 
The  doctor  continued  to  visit  bim  once  or  twice  a  day,  and 
gave  directions  that  he  should  be  watched,  to  prevent  vio- 
lence. "The  delusion  in  regard  to  his  daughter  Margaret 
continued  on  *  *  and  also  in  regard  to  his  son  Joseph, 
he  thought  he  was  not  his  son  Joseph,  but  some  other  person 
substituted  for  him."  "  I  remember  once  his  saying  to  Mar- 
garet when  she  came  into  his  room,  that  she  was  not  his 
daughter.  For  one  day  he  seemed  to  me  to  be  more  insane 
than  at  other  times.  I  judged  this  not  by  acts,  but  from  the 
general  expression  of  his  countenance  and  manner.  The  ex- 
pression of  his  countenance  denoted  that  his  intellect  was  as 
if  obliterated  for  the  time  being.  On  the  next  day,  or  very 
shortly  after,  that  was  altogether  gone — that  expression  of 
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countenance."  "  I  think  he  was  altogether  of  a  nervous  tem- 
perament, and  I  think  his  insanity  was  produced  a  good  deal 
bj  his  habits  of  living,  also  from  loss  of  his  wife.  That  I 
should  think,  would  have  a  great  influence  upon  a  man  of  his 
mind  at  that  time.  He  was  also  a  man  of  great  study,  very 
superior  intellect  and  depth  of  mind,  so  far  as  I  could  judge. 
From  the  history  of  his  life,  so  far  as  I  could  gather,  religious 
ideas  were  a  great  cause  of  his  nervous  excitement,  and  I 
think,  though  his  reason  may  have  convinced  him  that  his 
views  were  correct  and  reasonable,  that  he  was  not  altogether 
satisfied — that  he  was  not  happy."  The  events  of  the  night 
of  the  9th  of  January  do  not  rest  upon  the  declarations  of  the 
decedent's  daughter.  The  noise  appears  to  have  attracted 
the  attention  of  the  police ;  an  officer  went  into  the  house, 
and  entered  the  decedent's  room.  As  he  opened  the  door  a 
pitcher  was  thrown  at  him,  but  he  succeeded  in  mastering 
the  maniac.  This  officer  testifies  that  "at  the  Bame  time 
there  was  a  clock  stood  on  a  kind  of  desk  or  bureau,  which 
fell  down  and  was  broken."  Another  witness  states  "the 
old  gentleman  said«they  wanted  to  murder  him — poison  him 
— they  were  after  his  money."  It  also  appeare  that  his 
daughter  Margaret's  head  was  cut  that  night 

Dr.  Brown,  the  Superintendent  of  the  Asylum,  testified 
that  the  decedent  was  confined  there  about  eighteen  months. 
His  case  was  melancholia,  a  form  of  disease  u  which  does  not 
ordinarily  supervene  with  a  violent  paroxysm."  He  says :  "I 
got  a  history  of  the  case  from  some  of  the  members  of  the 
family  who  accompanied  the  decedent  to  the  Asylum.  I  think 
Mr.  John  M.  Morrison  was  then  present  Where  there  are 
several  belonging  to  the  family,  my  custom  is  to  interrogate 
them  all,  with  a  view  to  arrive  at  the  facts.  I  find  that  my 
memorandum  of  the  case  runs  in  this  way : — "  That  the  dece- 
dent was  supposed  to  have  inherited  no  predisposition  to  in- 
sanity— that  in  the  year  1842  he  had  an  attack  of  mental  de- 
pression corresponding  somewhat  to  his  then  present  state — 
that  his  present  state  of  mind  had  existed  about  five  months, 
and  may  have  been  noticed,  perhaps,  before — that  it  was  sup- 
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posed  to  arise  from  pecuniary  and  business  embarrassments 
and  anxieties,  and  losses  which  were  comparatively  trifling — 
that  the  despondency  was  aggravated  by  the  death  of  his  wife 
in  December  previous  to  his  admission — that  he  had  been 
very  low-spirited  with  alternations  of  excitement  and  noise 
at  night — that  he  disavowed  the  identity  of  his  children — 
and  that  he  was  supposed  to  indulge  suicidal  propensi- 
ties." 

The  testimony  to  establish  rationality  is  given  by  several 
witnesses.  Mr.  Purdie,  saw  him  two  or  three  times  after  his 
wife's  death  and  before  he  went  to  the  asylum,  once  he  thinks 
soon  after  New- Year's  day.  He  observed  nothing  to  excite 
suspicion,  and  did  not  think  that  he  appeared  "  to  be  in  a  state 
of  despondency."  The  Rev.  Benjamin  Evans  called  on  the 
decedent,  and  conversed  with  him  three  times  after  his  wife's 
death.  The  first  visit  was  probably  on  the  4th  or  5th  of  Jann 
ary.  The  decedent  took  his  usual  part  in  the  conversation, 
and  manifested  nothing  to  attract  attention — nor  any  "  irra- 
tional despondency."  The  next  visit  was  after  the  9th  of 
January,  and  no  "irrationality"  was  betrayed.  The  next 
interview  was  on  the  16th,  and  the  result  was  the  same.  Be- 
sides this  evidence,  we  have  the  opinions  of  the  subscribing 
witnesses  to  the  will,  and  of  the  two  physicians,  Drs.  Gray  and 
Xelley.    Dr.  Gray  gave  the  following  certificate: — 

"  This  certifies  that  I  have  been  acquainted  for  some  years  past 
with  Mr.  John  Morrison,  sen.,  of  50}  Eldridge  Street ;  during 
which  time,  I  always  considered  Mr.  Morrison  to  be  in  a  sound 
state  of  mind  and  capable  of  directing  his  affairs.  Mr.  Mor- 
rison has  suffered  a  great  deal  of  sickness  for  the  last  two 
years,  especially  of  a  nervous  character,  yet  everything  duly 
considered,  I  give  my  opinion  as  above. 

£.  Gbay,  M.  D.,  Surgeon,  &c. 

January  7thy  1853." 

The  Doctor  states,  that  John  M.  Morrison  applied  to  him 
for  this  certificate  saveral  days  before  its  date.  He  appears 
to  have  visited  the  decedent  on  the  4th  of  January,  and  I  think 
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it  probable  the  request  to  furnish  such  a  certificate  was  the  occa- 
sion of  that  call,  although  the  doctor  says,  he  does  not  remem- 
ber what  the  object  of  the  visit  was.  He  handed  the  certifi- 
cate to  John  on  the  8th,  and  was  then  again  asked  by  him  to 
call  on  his  father. 

Dr.  Kelley  gave  the  following  certificate : — 

"  New  York,  January  6, 1853. 

This  is  to  certify  that  I,  J.  Wesley  Kelley,  Physician,  of 
the  city  and  county  of  New  York,  have  carefully  examined 
Mr.  John  Morrison,  of  50£  Eldridge  Street,  New  York  city, 
in  relation  to  the  state  of  his  mind— do  declare  that  the  said 
John  Morrison  is  of  sound  mind  and  intellect,  and  in  full  pos- 
session of  all  the  faculties  of  reason  and  intelligence. 

J.  Wesley  Kelley,  Physician." 

Dr.  Kelley  testified,  that  John  M.  Morrison  requested  him 
to  call  on  his  father,  October  19, 1852,  to  examine  and  pre- 
scribe for  him :  he  did  so,  and  made  three  visits  subsequently, 
one  of  them  at  the  request  of  John.  He  says,  that  on  the  6th 
of  January,  the  date  of  the  above  certificate,  John  asked  him 
to  go,  but  did  not  request  him  to  examine  into  his  father's 
mental  condition,  and  the  subject  of  the  certificate  was  not 
mentioned  until  afterwards ;  and  yet  the  doctor  "  examined 
him,  and  paid  particular  attention  to  the  state  of  his  mind.'9 
He  states,  "  I  came  to  examine  the  decedent's  state  of  mind, 
from  an  intimation  I  had  from  the  daughter  of  the  deceased, 
Margaret ;  she  said  her  father  at  one  time  threw  a  pitcher  at 
her  head,  or  something  of  that  kind.  His  age  also  induced 
me,  the  inflammatory  condition  of  his  blood,  also  the  quick- 
ness of  his  pulse." 

Upon  these  facts  the  question  is,  have  the  proponents  esta- 
blished their  case  ?  Here  is  a  will,  which  gives  one-fifth  of  the 
small  estate  to  the  executors,  one,  if  not  both  of  whom,  was 
concerned  in  the  transaction,  and  both  of  whom  had  been 
managers  of  the  decedent's  affairs  for  some  time  previous. 
One  of  them,  William  Morrison,  is  present  at  every  stage  of 
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the  affair;  and  though  it  does  not  appear  that  he  interfered 
in  the  presence  of  the  draftsman,  yet  the  inquiry  naturally 
arises,  why  was  he  there  at  all,  if  the  decedent  was  entirely 
competent  to  transact  his  own  business.  William  Morrison 
was  present  when  the  instructions  were  given,  the  next  day 
when  the  draft  was  read,  and  again  when  the  will  was  exe- 
cuted. William  Morrison  it  was  that  requested  Mr.  Orr,  the 
partner  of  John  the  other  executor,  to  attend  as  a  subscrib- 
ing witness ;  and  William  Morrison  it  was,  that  took  away 
the  instrument  after  execution,  and  produced  it  to  be  read  to 
the  family  after  the  decedent's  death.  There  is  not  a  particle 
of  proof  that  any  of  the  decedent's  children  knew  a  will  had 
been  executed,  unless  it  might  be  John.  It  was  John  that 
directed  Dr.  Gray  to  visit  his  father,  and  requested  a  certifi- 
cate as  to  the  state  of  his  mind :  and  it  was  at  his  instance 
Dr.  Eelley  made  a  similar  visit  and  gave  a  similar  certificate. 
Mr.  McAdam's  receipt  for  the  charge  for  drawing  the  will, 
acknowledges  payment  from  "  William  and  John  M.  Morri- 
son." 

That  the  decedent  was  insane  on  the  21st  of  January,  when 
he  was  committed  to  the  asylum,  does  not  admit  of  a  shadow 
of  doubt.  Least  of  all  are  these  executors  in  a  condition  to 
question  it,  for  they  were  consenting,  if  not  participating  in 
the  act  of  placing  him  in  that  institution.  Nor  was  his  a  case 
of  monomania  only — for  such  symptoms  as  melancholy,  ner- 
vousness, gloomy  solitary  habits,  violence,  and  apprehension 
of  being  murdered  and  deprived  of  his  property,  establish 
very  clearly  general  insanity.  The  events  which  occurred  on 
the  night  of  the  9th  of  January,  picture  a  raving  maniac. 
Very  likely  prior  to  that  time,  the  condition  of  his  mind  had 
not  been  so  plainly  indicated,  but  if  there  had  been  no  suspi- 
cions in  regard  to  it,  why  did  his  son  John  particularly  re- 
quest the  family  physician  to  visit  him,  and  why  did  he  call 
in  Dr.  Eelley,  and  then  obtain  from  each  a  certificate  as 
to  his  father's  sanity  f  It  is  not  a  usual  thing  to  procure  such 
certificates,  and  I  must  therefore  presume  there  was  some 
ground  for  suspecting  the  decedent's  capacity.    If  so,  why 
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was  it  not  communicated  to  the  examining  physicians? 
Bat  no,  they  were  both  sent  there  separately,  without  an  in- 
timation of  the  kind,  and  then  are  requested  for  certificates 
without  such, a  special  examination  as  a  certificate  of  that 
character  justly  calls  for.  But  by  accident  it  seems  that 
Dr.  Kelley  did  examine  the  state  of  the  decedent's  mind  on 
the  6th  of  January,  and  was  led  to  it  "  from  an  intimation" 
from  Margaret  Morrison,  who  said  "  her  father  had  thrown 
a  pitcher  at  her  head,  or  something  of  that  kind."  Now  this 
act  of  violence  must  have  occurred  on  the  9th  of  January,  or 
before  the  6th.  On  the  former  hypothesis,  the  Doctor's  cer- 
tificate is  misdated — on  the  latter,  an  indication  of  insanity 
is  evinced  before  the  6th.  It  detracts  much  from  the  ex- 
amination  made  by  these  gentlemen  that  they  were  not  spe- 
cially directed  to  the  features  of  the  case.  They  were  sent 
to  visit  as  physicians,  and  were  then  called  upon  to  certify 
to  soundness  of  mind.  That  to  find  out  the  delusion  existing 
in  the  decedent's  mind  relative  to  his  children,  it  was  neces- 
sary to  possess  the  clue,  is  apparent  from  Dr.  Hart's  testi- 
mony. He  expresses  the  opinion  that  the  decedent  "  was 
sensible  himself  of  his  infirmity."  This  is  a  common  pheno- 
menon attending  mental  derangement,  and  there  are  cases 
on  record  where  the  subject  has  for  a  length  of  time  defied 
every  effort  to  make  him  convict  himself  of  irrationality,  and 
yet,  when  the  key  was  discovered,  instantaneously  disclosed 
his  delusions.  So  here  the  decedent's  caution  and  craftiness 
were  more  than  a  match  for  the  physician's  experience  and 
shrewdness,  until  the  secret  spring  was  found  and  touched,  and 
then  he  laid  bare  his  mind.  From  the  fact  that  there  was 
no  very  great  violence,  Dr.  Hart  inferred  the  disease  to  be 
of  a  chronic  character,  and  he  stated  in  addition,  that  the 
decedent  himself  made  some  observations  "  as  to  the  length 
of  time  he  had  been  under  the  impression  in  regard  to  the 
children."  The  Doctor  says,  "  my  impression  is  that  he  stated 
they  had  been  several  months  or  a  year  making  these  attempts 
upon  him."  True,  no  reliance  can  be  placed  on  this  state- 
ment of  an  insane  subject,  but  it  is  corroborated  by  the  me- 
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morandam  of  the  case  made  by  the  superintendent  of  the 
asylum,  as  obtained  from  the  members  of  the  family.  But 
to  return  to  the  certificates,  their  very  existence  suggests  a 
doubt,  and  if  doubts  existed,  the  failure  frankly  to  commu- 
nicate them  to  the  physicians  raises  a  strong  suspicion.  As 
to  the  witnesses  adduced  to  prove  the  rationality  of  the  de- 
cedent, their  attention  was  not  directed  to  any  special  exa- 
mination of  the  case.  How  little  reliance  can  be  placed  upon 
casual  observation,  is  illustrated  by  the  fact  that  even  after 
the  ninth  of  January,  and  when  the  decedent  was  undoubt- 
edly insane,  the  Rev.  Mr.  Evans  spent  some  time  in  conver- 
sation with  him,  without  discovering  any  symptoms  of  de- 
rangement. Now  let  us  look  at  the  general  features  of  the 
case.  Here  was  an  intelligent  man  of  nervous  temperament 
and  great  mental  activity,  whose  mind  had  been  considera- 
bly agitated  on  the  subject  of  religion,  who  had  withdrawn 
himself  from  his  business,  for  several  months  been  confined 
to  his  house,  and  addicted  to  habits  of  solitude.  His  wife 
dies,  and  grief  is  superadded  to  other  disturbing  causes.  He 
denies  his  children  as  genuine,  says  that  attempts  are  made 
to  murder  and  poison  him,  breaks  out  into  acts  of  open  vio- 
lence, assaults  a  daughter  who,  he  alleged,  was  spurious,  and 
yet,  when  examined  by  a  physician  sent  for  that  purpose,4  is 
cunning  enough  to  foil  his  every  effort  to  detect  insanity.  A 
will  is  made  very  near  the  time  of  the  development  of  these 
latter  symptoms ;  the  legatees  of  one  fifth  of  the  estate  were 
privy  to  it ;  one  of  them  was  busy  in  sending  medical  gentle- 
men to  visit  the  decedent  without  special  instructions,  for 
the  purpose  of  procuring  certificates  of  sanity ;  the  other  was 
present  at  every  one  of  three  interviews  between  the  decedent 
and  the  lawyer  in  respect  to  the  will ;  both  of  them  had  been 
the  decedent's  agents  and  had  possession  of  his  estate.  No 
sign  appears  of  the  other  members  of  the  family  being  made 
acquainted  with  the  execution  of  the  instrument  The  dece- 
dent is  soon  after  confined  to  an  asylum,  whence,  after  re- 
maining eighteen  months,  he  returns  to  live  with  the  daugh- 
ter who  contests  the  will,  and  down  to  the  time  of  his  death, 
Vol.  IIL — 15 
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it  does  not  appear  that  he  ever  spoke  of  or  subsequently  re- 
cognized the  existence  of  the  will.  Snch  circumstances  seem 
to  me  quite  sufficient  ground  for  the  rejection  of  this  instru- 
ment. The  proponents  are  bound  to  make  out  satisfactorily 
the  soundness  of  the  decedent's  mind,  and  I  must  say  they 
have  failed  in  convincing  me.  Their  connection  with  the 
transaction,  in  conjunction  with  the  fact  that  they  were  his 
agents  and  take  legacies  under  the  will,  is  enough  to  reverse 
the  usual  order  of  proof  and  to  raise  a  presumption  which 
they  are  bound  to  disprove.  The  date  of  the  will  being  left 
blank,  adds  still  another  complication  which  has  been  the 
subject  of  comment,  but  I  am  not  prepared  to  say  that  the 
precise  date  is  of  much  importance.  Both  the  subscribing 
witnesses  in  the  first  instance  placed  it,  from  recollection, 
about  the  middle  of  January ;  one  of  them,  however,  subse- 
quently corrected  his  recollection  by  referring  to  a  receipt 
produced  for  the  fee  for  drawing  the  will,  which  bore  date 
January  7, 1858,  and  which  he  thought  was  given  two  or 
three  days  after  the  will  was  executed.  This  would  carry 
back  the  time  of  execution  to  the  4th  or  5th  of  January,  and 
the  giving  of  the  instructions  to  the  first  and  second  of  that 
month.  That  would  not  alter  my  view  of  the  case.  It  is  on 
the  proponents  to  establish  the  validity  of  this  will.  The  de- 
cedent's abandonment  of  his  business,  his  solitary  habits, 
general  state  of  melancholy  and  depression  of  spirits,  the  loss 
of  his  wife,  the  delusion  as  to  his  children,  and  the  insane 
outbreaks  on  the  9th  and  the  21st  of  January,  connected  with 
the  failure  to  make  any  special  examination  into  his  condi- 
tion until  he  was  sent  to  the  asylum — the  privity  of  the  lead- 
ing beneficiaries  to  the  transaction,  their  fiduciary  relations 
towards  the  decedent,  and  the  failure  of  any  proof  of  subse- 
quent recognition  of  the  existence  of  the  will,  after  the  dece- 
dent was  discharged  from  the  asylum — all  these  are  circum- 
stances which  throw  upon  the  proponents  the  necessity  of 
positive,  clear,  and  direct  proof  of  the  possession  of  a  sound 
and  disposing  mind  and  memory  by  the  decedent,  when  he 
signed  this  paper.    The  particular  delusion  with  which  his 
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mind  was  captivated,  was  cunningly  concealed,  and  could 
only  be  exposed  by  touching  upon  the  subject  This  form 
of  his  malady  may  have  been,  and  probably  was,  lurking  in 
his  mind  before  it  reached  full  development.  The  obtaining 
of  the  certificates  as  to  his  condition  on  the  6th  and  7th  of 
January,  satisfies  me  that  some  reason  already  existed  at  that 
time  for  making  such  examination,  and  the  nature  of  the  ex- 
amination without  any  previous  special  information  or  direc- 
tions, could  not  certainly  on  the  subject  of  the  delusion  as  to 
his  children,  be  considered  at  all  satisfactory.  I  therefore 
think  it  is  not  a  case  of  full  proof.  I  have  come  to  this  con- 
clusion on  principles  which  do  not  require  a  resort  to  the 
declarations  of  the  family  at  the  time  of  the  several  occur- 
rences under  review,  and  it  has  not  been  necessary,  therefore, 
to  determine  whether  those  declarations  might  properly  be 
appealed  to  as  part  of  the  res  gestce.  Laying  them  aside  en- 
tirely, the  evidence  in  other  respects  is  quite  sufficient  to 
show  such  a  mental  condition,  and  such  circumstances  attend- 
ing the  factum,  or  occurring  about  that  period,  as  to  require 
a  degree  of  clearness  of  proof  which  the  facts  in  this  case  do 
not  afford.  The  instrument  must  consequently  be  denied 
probate. 

X 


EX  PARTS,  LEBOT. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 
Louis  Lerot,  deceased. 

A  rstsoif  present  at  the  performance  of  a  testamentary  act,  and  writing  the  name 
of  another  as  witness  to  the  proposed  will,  in  the  belief  he  could  not  write 
well,  but  failing  to  sign  his  own  name,  not  supposing  more  than  one  witness 
necessary, — Held,  that  the  paper  was  defectively  executed,  although  the  wit- 
ness whose  name  had  been  signed,  subsequently  wrote  his  own  name.  The 
statute  requires  each  of  the  witnesses  to  sign  his  own  name  with  the  inten- 
tion of  becoming  an  attesting  witness. 

Thr  Subrogate, — The  will  propounded  for  proof,  reads  as 
follows : 
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February,  834, 185&. 

All  my  money  and  property  belong  to  my  wife  and  chit 
dren. 
My  last  will.  Loins  Leboy. 

Before  John  Bowbbs. 
John  Bowebs. 

It  appears  that  Charles  Bowers,  the  son  of  John  Bowers, 
wrote  this  paper  at  the  request  of  the  deceased,  and  then 
signed  his  father's  name  as  a  witness,  because  the  latter  could 
not  write  very  well,  and  he  did  not  suppose  he  was  going  to 
sign.  The  father,  however,  did  subscribe  his  own  name. 
Charles  was  not  requested  to  become  a  witness,  and  did  not, 
in  fact,  sign  his  own  name,  not  supposing  more  than  one 
subscribing  witness  necessary.  The  statute  requires  each  of 
the  attesting  witnesses  to  "sign  his  name  as  a  witness." 
Charles  did  not  sign  -his  name,  and  the  signature  of  his  fa- 
ther's name  cannot  be  taken  as  a  substitute.  It  is  not  a  case 
of  mistake,  there  having  been  no  intention  to  have  more  than 
one  subscribing  witness.  I  think,  therefore,  the  execution 
was  defective,  and  that  the  will  must  be  rejected. 


Lbbot  w.  Batahd. 

In  the  matter  of  the  Estate  of  William  Bayard,  deceased. 


Thb  lapse  of  twenty-nine  yean  rince  the  administration  of  the  estate  < 
U  sufficient  to  excuse  a  formal  inventory  and  account. 

A  decree  against  executors  or  administrators  in  the  Supreme  Court,  cannot  be 
questioned  before  the  Surrogate  in  a  proceeding  relating  to  the  personal  es- 
tate. If  the  statute  of  limitations  was  a  good  bar  to  the  claim  in  that  court, 
it  should  have  been  interposed  there.  A  judgment  establishes  a  valid  debt* 
entitled  to  be  paid  in  due  course  of  administration,  if  there  are  assets  where- 
with to  pay  it 
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Although  a  great  laps*  of  time  excuses  from  a  formal  inventory  and  account,  yet 
if  the  creditor  allege*  assets  recently  realised  or  still  existing  uncollected,  or 
real  estate  not  disposed  of,  the  executor  should  salami  to  a  personal  exami- 


Joseph  Blunt, 

Charles  Tracy,  for  Petitioners. 

Wm.  Curtis  Notes,  for  Executor*. 


The  Subbogatr. — The  executor  of  Herman  Le  Roy  de- 
teased,  in  a  Bait  in  the  Supreme  Court,  obtained  a  decree 
directing  the  executor*  of  William  Bayard  deceased,  to  pay 
to  the  former  the  sum  of  $46,842,  out  of  the  estate  of  Wil- 
liam Bayard.  This  decree  was  entered  on  the  first  day  of 
April,  1854,  and  an  application  is  now  made  to  compel  an 
inventory,  account  and  payment.  The  application  is  resisted 
by  the  executors  of  Bayard,  on  the  ground  of  lapse  of  time, 
that  no  assets  were  ever  received,  and"  that  the  papers  relat- 
ing to  the  estate  have  been  accidentally  destroyed  by  fire. 
Of  course  if  no  assets  ever  existed,  there  was  nothing  to  in- 
ventory, or  to  account  for.  The  testator  died  in  1826,  so 
that  twenty-nine  years  have  elapsed  since  the  administration 
of  the  estate  commenced.  I  consider  that  a  sufficient  length 
of  time  under  the  circumstances  to  excuse  a  formal  inventory 
and  account  As  to  the  debt  claimed  by  virtue  of  the  decree 
of  the  Supreme  Court,  that  cannot  be  questioned  before  me, 
in  a  proceeding  relating  to  the  personal  estate.  If  the  statute 
of  limitations  was  a  good  bar,  it  should  have  been  set  up  before 
that  tribunal ;  whether x>r  not  it  was  pleaded  I  do  not  know,  but 
it  is  enough  to  say  the  decree  establishes  a  present  existing  in- 
debtedness. The  creditor  then  has  a  valid  debt  entitled  to 
be  paid  in  due  course  of  administration,  if  there  are  assets 
wherewith  to  pay  it.  The  executor  is  excused  by  lapse  of 
time  from  filing  a  formal  inventory  and  account,  relating 
to  transactions  so  remote.  But  it  is  alleged  by  the  creditor 
that  there  are  effects  of  the  deceased  and  real  estate  properly 
applicable  to  the  payment  of  this  claim,  and  that  moneys 
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have  been  received  within  a  comparatively  recent  period, 
as  to  which  the  executor  is  not  excused  from  accounting.  It 
often  happens  with  old  estates,  that  claims  once  esteemed 
worthless,  turn  out  in  progress  of  time  to  be  valuable,  and 
are  ultimately  realized.  If  such  should  have  happened  to  be 
the  case  in  the  present  instance,  there  seems  to  be  no  objection 
why  the  executor  should  not  account  for  such  assets.  I  under- 
stand the  executors  to  deny  any  assets,  at  any  time.  If,  how- 
ever, the  creditorseeks  to  examine  into  that  point  more  closely, 
I  see  no  good  reason  why  the  executors  should  not  submit  to 
a  personal  examination  touching  their  administration  of  the 
estate  and  the  existence  of  assets  personal  or  real. 


Shkbwood  vs.  Sherwood. 
In  the  matter  of  the  Estate  of  Jambs  W.  Sherwood,  deceased. 

Thb  testator  placed  his  estate  in  trust  during  the  lives  of  his  brothers  David  and 
Richard,  to  pay  them  the  income,  share  and  share  alike ;  and  on  the  decease 
of  Richard,  he  gave  to  Richard's  son,  Joseph,  one  third  in  fee,  and  on  the 
decease  of  David,  he  gave  to  David's  children  the  remaining  two  thirds,  in 
fee.  Richard  having  died,  leaving  his  son  Joseph  surviving, — Held,  that 
Joseph  was  entitled  to  one  third  of  the  estate  in  fee,  and  that  the  entire  in- 
come of  the  remaining  two  thirds  accrued  to  the  benefit  of  the  surviving 
brother. 

The  usual  acceptation  of  language  may  be  restrained  by  provisions  indicating  a 
contrary  intention.  Words  ordinarily  construed  as  raising  a  tenancy  in 
common,  will  be  interpreted  as  establishing  a  joint  tenancy,  if  the  term*  of  a 
gift  over  show  an  intention  to  create  a  joint  tenancy. 

The  force  of  technical  words  is  always  controlled  by  provisions  showing  that  a 
technical  interpretation  would  militate  against  the  design  of  the  testator. 

A.  B.  Tappam,  for  Executor. 
C.  La wtom,  for  Clamant. 


The  Subrogate. — The  testator  gave  all  his  estate  to  Samuel 
J.  Sherwood,  in  trust,  "  to  take  care  of  the  same,  and  from 
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time  to  time  collect  and  receive  the  rents,  profits,  proceeds 
and  interest  thereof,  for  and  daring  the  terms  of  the  natural 
lives  of  my  brothers,  David  Sherwood  and  Richard  W.  Sher- 
wood ;  and  as  he  shall  receive  said  rents,  profits,  proceeds  and 
interest,  to  divide  and  pay  over  the  same,  first  deducting  all 
contingent  and  other  legal  expenses  arising  from  the  execu- 
tion of  said  trust,  to  my  said  brothers  for  their  sole  use  and 
benefit,  share  and  share  alike.  From  and  after  the  decease  of 
my  said  brother  Richard  W.  Sherwood,  I  give,  devise,  and 
bequeath  to  his  son  Joseph,  the  one  equal  third  part  of  my 
said  estate  real  and  personal,  to  him  and  his  heirs  forever. 
From  and  after  the  decease  of  my  brother  David  Sherwood, 
I  give,  devise,  and  bequeath  to  all  the  lawful  children  of  my 
said  brother  David,  and  their  heirs  forever,  all  the  remaining 
two-thirds  of  my  said  estate,  real  and  personal,  to  be  divided 
between  them,  share  and  share  alike."  Richard,  after  enjoy- 
ing his  share  of  the  trust  estate  some  time,  died,  leaving  his 
son  Joseph  surviving ;  and  Joseph  therefore  takes  one-third, 
or  two-sixths  of  the  estate  in  fee.  David  has  been  in  receipt 
of  three-sixths  of  the  income  since  the  inception  of  the  trust: 
and  the  question  now  arises  as  to  the  disposition  of  the  remain- 
ing one-sixth  of  the  income.  Joseph  claims  that  it  is  not  dis- 
posed of  by  the  will,  and  that  he  takes  half  of  it  as  heir-at- 
law,  till  the  decease  of  David. 

The  testator  has  expressed  very  clearly,  that  on  the  decease 
of  his  brothers  respectively,  the  son  of  one  of  them  should 
take  one-third,  and  the  children  of  the  other,  two-thirds.  As 
to  the  corpus,  the  design  was  to  cut  down  one  share  to  a  third, 
and  enlarge  the  other  share  to  two-thirds — was  there  a  diffe- 
rent disposition  intended  as  to  the  rents?  It  is  a  reasonable 
presumption  when  the  testator  on  Richard's  death  gave  over 
one-third  of  the  capital  to  Joseph,  that  the  intention  was  to 
limit  him  to  that  share.  The  devise  in  trust  being  of  ail  the 
testator's  estate,  there  is  also  a  strong  presumption  against 
any  construction  leading  to  intestacy.  Moreover,  the  devise 
in  trust  is  in  the  first  instance  during  the  joint  lives  of  both 
brothers — on  the  death  of  either,  a  certain  portion  is  devised 
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in  fee,  and  so  withdrawn  from  the  trust,  but  the  remainder  is 
still  left  under  the  operation  of  the  trust  The  trust  is  to 
"divide  and  pay  over"  the  income  "to  my  said  brothers,  for 
their  sole  nse  and  benefit,  share  and  share  alike."  If  this  pro- 
vision taken  in  connexion  with  the  whole  will,  created  a  te- 
nancy in  common,  then  one-sixth  of  the  income  has  lapsed. 
If  it  created  a  joint  tenancy,  then  David  takes  the  entire  in- 
come of  the  estate  remaining  nnder  the  trust  Ordinarily  such 
words  as  are  used  in  thiB  clause,  would  make  a  tenancy  in 
common,  but  the  doctrine  is  well  established,  that  the  usual 
acceptation  of  language  may  be  restrained  by  provisions 
indicating  a  contrary  intention.  In  Armstrong  v.  Eldridge, 
3  B.  C.  C.  215,  there  was  a  devise  in  trust,  to  apply  the  income 
to  the  use  of  four  grand-children  "  equally  between  them,  share 
and  share  alike,  for  and  during  their  several  and  respective 
natural  li  ves,"  and  "  after  the  decease  of  the  survivor  of  them, n 
in  trust  to  divide  the  principal  among  the  children  of  the  life- 
tenants.  Lord  Thurlow  held  there  was  no  tenancy  in  com- 
mon, but  a  joint  tenancy  among  the  life-tenants;  and  the 
capital  of  the  estate  did  not  go  over  until  all  the  life-tenants 
were  dead.  The  ground  of  this  decision  was,  that  by  the 
terms  of  the  gift  over,  an  intention  was  shown  in  favor  of  a 
joint  tenancy  instead  of  a  tenancy  in  common  among  the  life- 
tenants.  (Tuehrman  v.  Jefteries,  3  £aconys  Ab.  681 ;  Pearee 
v.  Edmeades,  3  You  &  Coll.,  246.)  There  is  enough  I  think, 
in  the  case  now  before  me  to  call  for  the  application  of  this 
principle.  The  trust  is  for  the  joint  lives  of  the  two  brothers. 
The  direction  to  "  divide  and  pay  over"  to  them  "  share  and 
share  alike,"  is  necessarily  so  far  as  a  division  is  concerned, 
limited  to  the  period  while  both  are  living ;  and  in  connection 
with  the  other  provisions  of  the  will,  would  seem  only  to  indi- 
cate the  proportion  each  was  to  take  while  both  were  living, 
and  not  the  nature  of  the  estate.  On  the  decease  of  Richard 
his  heir  takes  one-third,  there  is  no  one  to  divide  the  income 
of  the  remaining  two-thirds  with,  and  David  retains  it,  and  on 
his  decease  the  principal  passes  to  his  heirs.  This  makes  a 
congruous  will.    There  can  be  no  doubt,  the  testator  meant 
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to  die  intestate  of  no  part  of  his  property,  and  it  is  equally 
plain,  that  all  he  intended  Joseph  to  have  on  his  father's 
death  was  one-third  in  fee.  This  is  a  mere  question  of  inten- 
tion, and  the  force  of  technical  words  is  always  controlled  by 
provisions,  which  show  that  a  technical  interpretation  would 
militate  against  the  design  of  the  testator*  I  have  therefore 
come  to  the  conclusion,  that  on  the  decease  of  Richard,  Jo- 
seph's share  was  limited  to  one-third,  and  that  David  takes 
the  income  of  the  remaining  two-thirds  during  life,  with  re- 
mainder in  fee  to  his  children. 


Chttechill  vs.  Peesoott 
In  the  matter  ef  the  Estate  of  Samba  S.  Pkesoott,  deceased. 

Tbb  administrator  haying  taken  out  letters  on  the  citation  of  the  next  of  kin,  and 
at  their  instance  haying  been  called  to  account.  Held,  that  a  decree  of  the 
proper  tribunal  in  the  place  of  the  intestate's  domicil  and  of  the  principal 
administration,  was  conclusive  upon  all  parties  thereto,  in  respect  to  assets 
then  realised  or  claims  against  the  administrator  which  might  then  have  been 
adjudicated. 

The  place  of  domicil  is  the  place  of  the  principal  administration,  and  other  admin- 
istrations are  merely  ancillary.  The  law  of  the  place  of  ancillary  administra- 
tion governs  as  to  the  payment  of  debts  there,  but  the  distribution  among  the 
next  of  kin  or  legatees  is  made  according  to  the  tear  domicilii.  A  decree  against 
the  primary  administrator  at  an  intestate's  domicil  is  conclusive  upon  the 
subsidiary  administrator. 

The  proper  time  for  presenting  and  determining  a  claim  against  the  administrator 
lor  an  alleged  individual  debt  due  by  him  to  his  intestate,  is  on  the  final  ac- 
counting, and  he  may  be  charged  for  such  debt  wherever  he  has  adminis- 
tered, notwithstanding  he  resides  in  another  jurisdiction,  unless  the  rights 
of  creditors  in  the  place  of  his  residence  require  protection. 

6.  C.  &  E.  Gsmr, /or  Petitioner*. 

L  The  intestate,  in  his  lifetime,  adranced  his  brother  Henry, 
the  administrator,  by  way  of  loan,  the  sum  of  one  thousand 
dollars.    It  appears  that  Henry  resided  in  the  city  of  New 
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York  up  to  and  at  the  time  of  the  death  of  the  intestate — and 
therefore  the  debt  was  and  is  assets  within  the  jurisdiction  of 
this  court,  and  of  no  other  court.  The  creditors  resident  here 
have  an  interest  in  it,  and  it  cannot  be  sent  abroad.  {Moth- 
land  vs.  Wireman,  8  Perm,  R.,  185.)  The  creditors  and  dis- 
tributees resident  within  the  country,  have  rights  to  which 
the  administration  is  subservient.  (2  Kenfs  Com.,  p.  434, 
note ;  Story's  Conflict  of  Laws,  §  423 ;  Qoodatt  vs.  Marshall, 
11 2T.  K  Rep.,  88 ;  Ordronaux  vs.  Belie,  3  Sand.  Ch.  R.,  512 ; 
SlaUer  vs.  Carroll,  2  Sand.  Ch.  R.,  573.) 

II.  The  administrator  sets  up  that  administration  was  taken 
out  in  Rockingham  County,  State  of  New  Hampshire,  and 
that  was  the  place  of  the  domicil  of  the  intestate  at  the  time 
of  his  death,  and  that  he  had  been  appointed  administrator 
there,  and  had  rendered  an  account  of  his  administration  there. 
It  was  denied  that  the  domicil  of  the  intestate  was  in  Rock- 
ingham County,  N.  H.,  and  no  proof  was  offered  to  show  that 
it  was ;  and  it  was  not  pretended  that  this  sum  was  accounted 
for  there.  Since  the  assets  were  here,  and  creditors  and  dis- 
tributees here  had  a  right  in  them,  would  it  have  discharged 
the  administrator  if  he  had  taken  these  assets  to  New  Hamp- 
shire and  accounted  for  them  ?  It  might  have  been  cut  off  by 
a  short  statute  of  limitation  there,  and  to  make  such  a  defence 
good  here,  he  must  show  that  he  distributed  this  amount 
there,  with  the  other  assets.  {Cases  cited  above.)  Neither 
does  it  appear  by  what  authority  the  Probate  Court  of  New 
Hampshire  took  jurisdiction  of  the  matter,  and  therefore  it 
does  not  appear  how  the  administrator  can  take  advantage  of 
an  account  having  been  settled  there.  Moreover,  it  is  stipu- 
lated between  counsel,  and  the  stipulation  filed,  that  it  is  ad- 
mitted that  the  administrator  did  not  account  for  or  distribute 
this  $1000  in  that  accounting. 

in.  Tin's,  therefore,  is  as  much  of  a  primary  administration 
as  the  administration  taken  out  in  Rockingham  County,  and 
the  Surrogate  has  full  power  to  compel  payment  and  distri- 
bution. 
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If  it  should  be  considered  only  as  ancillary,  then  why  has 
not  this  court  the  same  right  to  award  justice  as  the  Supreme 
court  in  equity,  since  its  jurisdiction  in  these  cases  is  concur- 
rent where  they  both  have  jurisdiction, — and  the  late  court 
of  Chancery  has  laid  the  rule  down  so  clearly  in  the  case  of 
McNamara  vs.  Dwyer^  7  Paige's  Ch.  Hep.y  289,  in  such  a 
case  as  this,  that  it  can  no  longer  be  questioned.  That  was  a 
case  where  a  foreign  executor  or  administrator  had  brought 
assets  into  the  state,  and  the  court  decided  that  it  had  juris- 
diction to  compel  him  to  account  for  the  trust  fund  which  he 
had  received  abroad,  and  brought  with  him  into  this  state, 
without  taking  out  letters  of  administration  here,  since  he 
might  have  the  full  benefit  of  the  administration  of  the  estate 
abroad. 

The  taking  out  of  letters  of  administration  is,  therefore, 
only  material  as* giving  this  Court  jurisdiction  over  the  collec- 
tion and  distribution.  But  this  is  a  stronger  case,  even,  than 
that.  Here  the  assets  were  in  the  jurisdiction  of  this  Court 
originally,  and  if  they  were  ever  taken  out  were  brought  back 
and  are  now  here,  and  therefore  must  be  considered  as  having 
always  been  here. 

IV.  Two  years  ago  the  petitioners  applied  to  this  Court  for 
administration,  with  a  view  to  collecting  this  very  claim. 
Then  the  administrator,  Henry  W.  Prescott,  came  in  and  took 
it  from  them— otherwise  they  could  have  had  his  liability 
settled  in  a  more  direct  manner,  perhaps,  by  a  suit  at  law. 
His  object  was  to  annoy  and  deter  them,  and  to  say  nothing 
of  the  impropriety  of  his  taking  the  administration  into  his 
own  hands  when  the  claim  against  him  was  its  principal  ob- 
ject ;  his  evident  wish  to  postpone  the  matter  is  a  very  strong 
proof  of  his  own  consciousness  of  liability  to  the  estate. 

Gbokob  BiBrrow,  for  the  Administrator. 

L  The  sum  advanced  by  the  intestate  to  the  administrator 
was  a  gift  and  not  a  loan.  But  this  whole  matter  was  settled 
in  Portsmouth,  New  Hamphire,  where  the  deceased  resided 
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and  had  his  domicil.  Account  was  there  made  and  approved, 
the  shares  were  distributed,  and  approval  was  signified  bj 
these  petitioners  trader  their  hands,  as  the  proceedings  on 
file  duly  certified  show.    This  is  final  and  conclusive. 

IL  The  proofs  in  the  cause  establish  that  the  petitioners 
were  aware  of  this  claim  at  the  time  the  administrator's 
accounts  were  settled  in  New  Hampshire.  They  should  have 
set  up  this  demand  these  if  it  was  just ;  and  having  failed  to 
do  so,  they  cannot  now  bring  it  up  in  the  place  of  ancillary 
administration. 

III.  In  the  probate  proceedings  in  New  Hampshire,  the 
deceased  is  described  as  "of  Portsmouth,"  and  if  this  satisfies 
the  Surrogate  that  he  was  domiciled  there,  that  administra- 
tion is  conclusive.  The  petitioners  were  duly  notified  to  at- 
tend the  settlement  of  the  accounts  at  that  place,  they  made 
no  objection  at  that  time,  but  signed  a  receipt  and  discharge, 
whereby  they  are  debarred  from  setting  up  any  further  claim. 


The  Subbooatk. — The  administrator,  a  brother  of  the  intes- 
tate, was  cited  by  the  husband  of  his  sister  on  the  application 
for  administration,  and  on  his  preferring  to  take  the  letters 
rather  than  have  them  issued  to  the  applicant,  his  right  to  ad- 
ministration was  contested  on  the  ground  that  he  was  indebted 
to  the  intestate.  (2  Bradford's  Hep.y  804.)  He  denied  the 
indebtedness,  and  I  refused  to  hear  a  litigation  on  that  point, 
the  debt  being  positively  sworn  to  by  the  applicant.  Eigh- 
teen months  having  elapsed,  the  administrator  has  been  called 
to  account,  and  his  sister  and  mother  now  endeavor  to  charge 
him  as  a  debtor  to  the  intestate.  They  show  that  the  dece- 
dent made  him  advances,  and  produce  a  letter  of  the  admin- 
istrator indicating  that  the  advances  were  treated  by  him  as 
a  loan. 

The  administrator  alleges  in  defence  that  similar  advances 
were  made  by  the  intestate  to  the  other  next  of  kin,  tfiat  he 
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administered  on  the  estate  of  his  deceased  brother,  at  Ports- 
mouth, in  the  County  of  Rockingham  and  State  of  New- 
Hampshire,  and  that  his  accounts  were  there  finally  adjusted, 
allowed  and  settled,  before  this  proceeding  was  instituted  in 
New  York.  The  petition  of  the  next  of  kin,  praying  for  ad- 
ministration in  New  Hampshire,  represents  "  that  said  James 
8.  Prescott,  late  of  said  Portsmouth,  has  lately  deceased  in- 
testate, and  at  the  time  of  his  death  having  property  in  said 
county,  and  leaving  no  widow  or  children,  and  no  heirs  at 
law  of  said  deceased,  except  your  petitioners,  and  they  pray 
that  Henry  W.  Prescott  may  be  appointed  administrator  of 
said  estate."  The  order  for  administration  and  the  letters  of 
administration  describe  the  intestate  as  "  James  S.  Prescott, 
late  of  Portsmouth."  The  settlement  of  the  accounts  of  the 
administrator  was  had  before  the  Court  of  Probate  at  Ports- 
mouth, on  the  14th  day  of  September,  1852,  and  over  $17,000 
were  distributed  among  the  next  of  kin.  The  decree  of  the 
court  recites  that  notice  was  "  given  to  all  parties  interested 
therein,  by  a  citation  issued  for  that  purpose  and  served  ac- 
cording to  order  of  court,"  and  concludes  by  stating  that  "  all 
parties  interested  therein  agreeing  thereto,  it  is  decreed  that 
said  account  be  allowed.''  The  record  certified  to  me  also  con- 
tains the  following  acknowledgment,  signed  by  the  parties : 
"  We,  the  undersigned,  heirs  at  law  of  James  S.  Prescott,  late 
of  Portsmouth,  deceased,  do  hereby  acknowledge  that  we 
have  seen  and  examined  the  foreging  account,  and  that  we 
are  satisfied  that  the  same  is  correct,  and  we  do  hereby 
acknowledge  that  we  have  received  the  sums  charged  as  hav- 
ing been  paid  to  us,  and  we  do  hereby  request  the  Judge  of 
Probate  to  pass  and  allow  and  settle  said  account."  The  pe- 
tition for  administration  in  the  county  of  New  York,  which 
was  signed  by  Oustavus  Y.  Churchill,  the  husband  of  a  sister 
of  the  decedent,  states  that  the  intestate  was  not  an  inhabit- 
ant of  this  county,  but  of  Portsmouth,  New  Hampshire.  It 
was  on  this  application  the  administrator  took  out  letters  here, 
though  denying  at  the  same  time  that  there  were  any  assets 
in  this  county. 
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The  proceedings  before  me  and  before  the  Probate  Court 
in  New  Hampshire,  show  the  intestate  was  domiciled  in  that 
state.  The  principal  administration  was  in  the  place  of  his 
domici),  and  the  administration  in  New  York  was  merelj 
ancillary.  (Beydock's  Appeal,  7  N.  Samp.  jR.,  496 ;  ChU- 
dress  ys.Bennetty  10  Alaba.,  751;  Ordronavx  vs.  Helie,  8  Sandf. 
C.  jR.,  512.)  The  law  of  the  place  of  ancillary  administra- 
tion governs  as  to  the  payment  of  debts  there,  but  the  distri- 
bution among  the  next  of  kin  or  legatees,  is  made  according 
to  the  lex  domicilii.  (11  N.  Hamp.  jR.,  88.)  A  decree 
against  the  primary  administrator  at  an  intestate's  domicil  in 
a  foreign  country  is  conclusive  upon  the  subsidiary  adminis- 
trator. (Suave*  vs.  Mayor  of  N.  F.,  2  Sandf  C.  R.,  173.) 
By  the  law  of  New  Hampshire  the  decision  of  the  Court  of 
Probate  as  to  matters  within  its  jurisdiction,  unless  appealed 
from,  is  conclusive.  In  Bryant  vs.  Allen,  6  New  Hampshire 
JS.j  116,  a  case  in  accounting,  the  court,  in  relation  to  a  de- 
cree of  the  Probate  Judge,  say,  uif  this  decree  be  permitted 
to  stand,  the  appellant  will  be  forever  concluded  by  it."  The 
proper  time  for  determining  a  claim  against  the  administrator 
for  an  alleged  individual  debt  due  by  him  to  his  intestate,  is 
on  the  final  accounting.  (Judge  of  Probate  vs.  Briggs,  5  N. 
Hamp.  i?.,  66.)  It  is  true  that  debts  due  the  deceased  are 
assets  where  the  debtors  reside.  Eut  if  the  debtor  go  into 
another  jurisdiction  where  an  administrator  has  been  ap- 
pointed, he  may  be  sued  there.  (ShuU*  vs.  JPtdvery  3  Paigey 
182.)  And  if  the  debtor  be  himself  the  administrator,  what- 
ever be  the  jurisdiction,  he  may  be  made  liable  there  on  the 
accounting,  for  the  debt  he  owed  the  intestate.  If  he  should 
set  up  that  in  the  place  of  his  residence  there  were  creditors 
to  satisfy,  the  court  would  look  after  their  rights,  but  if  there 
were  no  creditors,  his  own  debt  would  be  the  subject  of  ac- 
counting in  the  place  of  administration.  I  think  it  was 
entirely  competent  for  the  Probate  Court  in  New  Hampshire 
to  decree  the  payment  of  any  debt  due  by  Prescott,  the  ad- 
ministrator, to  his  deceased  brother,  if  he  owed  anything — 
and  as  that  was  the  place  of  principal  administration,  I  am 
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of  opinion  the  next  of  kin  should  have  set  np  the  claim  on 
that  accounting.  The  administrator  alleges  that  the  intestate 
made  similar  advances  to  his  mother  and  sisters,  and  if  so,  they 
might  have  been  investigated  at  the  time  of  distribution. 
Whether  a  charge  could  have  been  sustained  against  them  or 
not,  it  is  useless  now  to  inquire ;  but  it  is  obvious  that  in  the 
belief  that  the  settlement  in  New  Hampshire  was  final  and 
conclusive,  the  parties  may  have  been  satisfied  mutually  to 
waive  their  rights  growing  out  of  all  advances  made  by  the 
decedent.  The  decree  in  New  Hampshire  has  not  only  the 
force  of  a  judgment  of  a  court  of  competent  jurisdiction  in 
the  place  of  domicil,  but  also  the  actual  ratification  of  the 
parties  in  interest,  and  was  entered  at  their  request.  If  they 
had  any  further  claim  against  the  administrator,  there  was 
the  place  and  that  was  the  time  to  urge  it,  and  having  failed 
to  do  so,  they  are  forever  barred.  Had  the  claim  then  been 
presented,  it  might  have  changed  the  course  and  conduct  of 
the  administrator ;  at  any  rate  it  cannot  be  permitted  for  par- 
ties acquiescing  in  a  settlement  under  certain  circumstances, 
to  lie  by  with  a  demand  they  do  not  intend  to  assert  until 
after  settlement  and  distribution.  There  is  no  excuse  for  such 
a  course,  and  if  there  were,  it  should  be  laid  before  the  court 
in  New  Hampshire,  on  an  application  to  open  that  decree. 
It  is  quite  sufficient  to  plead  the  decree  in  the  place  of  the 
decedent's  domicil  as  a  full  and  conclusive  settlement  of  the 
administrator's  liability  for  any  cause  whatever  then  existing. 
The  sentence,  therefore,  must  be  that  the  administrator  has 
not  been  in  assets  in  this  jurisdiction,  and  has  fully  accounted 
in  the  place  of  domicil. 
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Mraa  vs.  hqlljjw. 


Brush  ve.  Hollahd. 
In  the  matter  of  the  Estate  qfTacau*  Brush,  deceased. 

The  probate  of  a  will  is  a  proceeding  of  a  mixed  character,  being  as  to  the  subject 
matter,  a  proceeding  in  rem,  and  as  to  the  persons  interested,  lis  inter  fmrU*  ; 
consequently  none  of  title  parties  are  competent  witnesses. 

By  the  ecclesiastical  law,  an  executor  propounding  a  will  is  an  incompetent  wit- 
ness to  sustain  it  when  contested ;  but  by  our  statute  the  oath  of  the  person 
propounding  the  will,  as  to  the  circumstances  of  the  execution,  the  deliver/ 
and  the  possession  thereof,  may  be  required. 

h  is  the  English  practice  to  allow  next  of  kin  who  have  renounced  opposition  to 
the  will,  to  be  dismissed  as  parties,  for  the  purpose  of  being  examined  as 
witnesses,  subject  to  the  question  of  their  competency  on  the  ground  of  inte- 
rest. When  the  parties  seeking  to  be  dismissed  have  materially  acted  in 
the  cause,  it  would  appear  to  be  in  the  discretion  of  the  court  whether  to 
grant  the  application.  But  where  an  executor  has  propounded  the  will,  ae 
cannot  become  a  witness  except  so  far  as  the  statute  authorizes. 

The  declarations  of  a  party  to  the  record,  may  be  taken  as  against  himself,  or  as 
against  another  party  having  a  joint  interest,  but  if  there  are  several  parties 
having  separate  interests  in  the  subject  matter,  the  admissions  of  one  cannot 
be  taken  against  another. 

The  declarations  of  one  of  the  parties  to  a  proceeding  in  probate  cannot  be  received 
as  evidence,  unless  the  proof  be  directed  to  the  rejection  of  particular  clauses 
of  the  will,  or  there  is  ground  for  charging  complicity  or  conspiracy,  or  the 
declarations  are  part  of  the  res  gesUt. 

Declarations  to  become  part  of  the  res  gestet  must  be  made  at  the  time  ef  the  act 
done ;  and  m  a  conspiracy,  combination  must  be  shown  by  other  proo£  before 
the  declarations  of  one  person  can  be  received  against  another.  Upon  ques- 
tions of  evidence,  it  would  seem  proper  in  a  case  of  doubt  for  the  Surrogate  to 
lean  to  the  common  law  rule,  in  preference  to  that  of  the  ecclesiastical  courts. 

It  is  competent  to  show  declarations  of  a  party  charged  with  unduly  procuring 
the  execution  of  a  will,  so  far  as  they  tend  to  prove  an  existing  intent  and 
disposition. 

Abeam.  Wikeman, /or  Executrix. 

John  H.  Bureill, 

William  J.  Cogswell,  for  Contestants. 

The  Surrogate. — A  contest  having  arisen  on  the  probate 
of  the  will  of  the  deceased,  the  contestants  seek  to  introduce 
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proof  of  the  declarations  of  the  decedent's  widow,  to  show  in- 
capacity and  the  exercise  of  undue  influence.  The  widow  is 
named  as  a  legatee  in  the  will  and  also  as  executrix,  and  she 
propounds  the  instrument  for  proof.  The  probate  of  a  will, 
is  a  proceeding  of  a  mixed  character,  being  as  to  the  subject 
matter  a  proceeding  m  rem,  and  as  to  the  persons  interested,  lis 
inter  parks.  Consequently  none  of  the  parties  are  competent 
witnesses.  (Arnold  v.  EarU,  2  Zee's  Cases,  p.  380.)  By  the 
ecclesiastical  law,  an  executor  propounding  a  will,  is  an  incom- 
petent witness  to  sustain  it  when  contested.  (Deem  v.  Russell,  3 
Phil.y  384.)  But  by  onr  statute  "  the  oath  of  the  person  who  re- 
ceived the  will  from  the  testator,  if  he  can  be  produced,  together 
with  the  oath  of  the  person  presenting  the  same  for  probate,  stat- 
ing the  circumstances  of  the  execution,  the  deli  very  and  the  pos- 
session thereof,  may  be  required."  (Loads  1837,  oh.  460,  §  17.) 
It  is  competent  therefore  in  this  case  to  examine  the  execu- 
trix as  to  the  circumstances  of  the  execution.  In  the  English 
courts  the  practice  exists  of  allowing  the  next  of  kin,  who 
have  been  cited  to  see  the  will  propounded  and  who  have  appear- 
ed and  renounced  opposition  to  the  will,  to  be  dismissed  as 
parties,  for  the  purpose  of  being  examined  as  witnesses  in  the 
cause.  (Arnold  v.  JEarle,  ibid.)  Of  course  the  question  as  to 
their  competency  on  the  ground  of  interest  remains  open,  as 
in  the  case  of  all  other  witnesses.  Where  the  parties  seeking 
to  be  dismissed  have  materially  acted  in  the  cause,  it  would 
appear  to  be  in  the  discretion  of  the  court  to  deny  the  appli- 
cation for  dismissal.  There  are  instances  in  courts  proceed- 
ing according  to  the  course  of  the  civil  law,  and  even  at  com- 
mon law,  where  from  necessity  the  parties  may  be  examined 
as  witnesses,  but  this  is  by  way  of  special  exception  to  the 
general  rule.  (Benedicts  Ad.  Pr.>  §  534.)  In  equity  also, 
it  is  a  well  established  practice  to  allow  the  examination  of 
a  party  who  has  no  interest  in  the  subject  as  to  which  he  is 
interrogated.    (1  Phill.  Ev.y  51 ;  1  Barb.  Pr.,  255.) 

In  the  matter  now  in  hand,  the  widow  having  propounded  the 
will,  could  not  be  permitted  to  become  a  witness,  except  so  far 
as  the  statute  authorizes  her  examination  touching  the  circum- 
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stances  of  the  execution,  delivery,  and  custody  of  the  instru- 
ment. Can  her  declarations  then  be  received  in  evidence! 
The  general  doctrine  is,  that  the  declarations  of  a  party  to  the 
record  may  be  taken  as  against  himself  or  as  against  another 
party  having  a  joint  interest,  a  co-partner  for  example ;  but 
if  there  are  several  parties  interested  in  the  subject  matter  and 
in  the  event  of  the  suit,  and  the  interest  is  not  joint,  the  con- 
fessions and  admissions  of  one  ought  not  to  affect  the  other. 
Why  should  the  statement,  not  under  oath,  of  a  man  who 
happens  to  possess  an  interest  or  share  in  property,  wherein  I 
have  a  separate  interest  or  share,  operate  upon  my  rights  and 
my  property.  He  is  not  my  agent — there  has  been  no  con- 
tract between  us  by  which  I  have  clothed  him  with  any 
powers — there  is  no  privity  between  us — we  simply  hold 
shares  in  the  same  property,  and  derive  title  from  the  same 
source.  If  he  has  said  something  to  prejudice  his  title,  that 
is  no  reason  why  it  should  injure  mine.  Inasmuch  as  on  the 
proof  of  a  will  there  can  be  only  one  decree,  either  of  rejec- 
tion or  of  probate,  the  declarations  of  one  of  the  parties  can- 
not from  the  very  nature  of  the  case  be  received  as  evidence, 
without  affecting  the  interests  of  the  other  parties — (Dan  v. 
Brown,  4  Cowen,  483 ;  Smith  v.  Vincent,  15  Cow.,  1 ;  Havr 
bergerv.  Root,  6  Watts'  <fe  Serg.  431;)  unless  indeed,  the  facts 
are  such  as  to  call  for  a  rejection  only  of  particular  clauses,  or 
there  are  indications  of  complicity  or  conspiracy,  or  the  decla- 
rations are  part  of  the  res  gestaz.  Declarations  to  become 
part  of  the  res  gestcB,  must  be  made  at  the  time  of  the  act 
done,  (1  Greenleaf,  109 ;)  and  in  a  conspiracy,  combination 
must  first  be  shown,  (Ibid.,  Ill ;)  that  is,  such  a  privity  be- 
tween all  the  parties,  such  an  understanding  or  agreement 
to  bring  about  the  specific  result  as  destroys  their  severalty, 
and  makes  them  one  party.  This  combination  cannot  be 
proved  by  the  proposed  declaration,  but  must  be  established  by 
other  proof.  Now  I  find  not  a  trace  of  any  conspiracyas  charged 
between  the  decedent's  widow  and  her  sons — no  sign  of  con- 
certed action — of  a  joint  scheme  or  design.  The  result  is,  that 
I  must  reject  the  evidence  in  the  character  in  which  it  is  offer- 
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ed  as  admissions  of  a  party.  Admissions  when  offered  in  that 
way,  are  given  and  taken  as  proofs  of  facts,  and  in  that  sense 
I  think  it  is  my  duty  to  exclude  them.  (Osgood  v.  Manhattan 
Co.,  3  Cow.,  612.) 

Bat  there  is  another  way  in  which  declarations  are  often 
given  in  evidence,  that  demands  consideration  as  to  the  par- 
ticular nature  of  the  declaration.  In  the  case  of  Wright  vs. 
Tatham,  1  Ad.  <fe  El.,  3,  8 ;  7  id.,  813 ;  4  Bmg.  N.  C,  489, 
after  a  long  struggle  through  the  courts,  and  very  elaborate 
discussions  by  dibtinguished  counsel  and  judges,  the  House 
of  Lords  decided  that  letters  addressed  by  third  parties  to  the 
person  whose  sanity  was  in  issue,  were  not  admissible  to  show 
how  he  was  treated  by  the  parties  writing,  unless  connected 
by  proof  with  some  act  by  the  person  in  regard  to  the  letters 
or  their  contents.  The  reasoning  was  that  the  letters  could 
only  be  evidence  as  opinions,  as  acts  of  treatment,  or  as  ex- 
plaining some  act  of  the  deceased.  The  facts  did  not  bring 
them  under  the  last  head,  and  under  the  two  former  they 
were  opposed  to  the  principle  of  the  common  law  which 
rejects  hearsay  evidence,  and  opinions  except  from  experts. 
It  was  urged,  and  perhaps  with  good  reason,  that  the  evidence 
would  have  been  admitted  in  the  ecclesiastical  courts,  but  I 
do  not  feel  obligated  in  questions  of  evidence  to  the  rules  of 
those  tribunals.  The  Surrogate  passes  upon  wills  of  real  and 
personal  estate,  and  as  wills  in  respect  to  lands  are  governed 
by  the  rules  of  the  common  law,  it  would  seem  proper  in  a 
case  of  doubt,  to  lean  to  the  common  law  rule.  I  am  not 
aware,  however,  of  any  case  in  which  the  mere  hearsay  opin- 
ion of  a  living  witness,  or  the  declaration  of  a  party  has  been 
admitted  in  the  ecclesiastical  courts  where  there  were  seve- 
ral parties  in  interest,  unless  there  was  some  connection 
between  the  declaration  and  opinion  and  the  decedent  who 
was  the  subject  of  it ;  or  unless  it  was  viewed  as  an  act  of 
treatment  There  is  a  point  of  view  still  in  which  the  pro- 
posed evidence  may  be  admissible.  When  a  party  is  accused 
of  having  effectuated  a  certain  act  by  undue  means,  if  the 
facts  show  an  opportunity  for  the  accomplishment,  I  cannot 
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say  that  the  predisposition  of  the  party  to  prodace  that  pre- 
cise result  is  immaterial,  or  that  his  declarations  evincing  his 
intention  are  incompetent  evidence.  I  do  not  mean  to  admit 
that  much  weight  is  to  be  given  to  such  evidence,  or  that  it 
proves  the  truth  of  the  declarations,  but  it  has  some  bearing 
upon  the  motives  and  dispositions  of  the  person  charged  with 
procuring  the  will,  and  I  should  be  unwilling  to  say  that  in 
that  view  and  bearing  it  is  entirely  inadmissible.  In  the 
Thomson  Will  Case  I  admitted  proof  of  the  declarations  of 
the  person  alleged  to  have  exercised  an  influence  over  the 
testator's  mind,  for  the  purpose  of  showing  her  animus,  but 
they  had  little  force  in  the  decision  of  the  case.  It  is  a  com- 
mon thing  for  persons  to  boast  of  an  influence  they  do  not 
possess,  and  to  express  intentions  they  have  not  the  power  to 
carry  out,  and  yet  I  can  see  there  may  be  instances  in  wh  ich  evi- 
dence of  such  declarations  might  have  some  bearing.  I  shall, 
therefore,  in  this  case,  admit  the  proposed  proof  so  far  only 
as  it  goes  to  show  the  disposition  of  the  decedent's  widow  to 
bring  about  an  unequal  will. 


The  Public  Administrator  vs.  Ward. 
In  the  matter  of  the  Estate  of  Furman  Black,  deceased. 

Tn  statute  authorizes  the  Surrogate,  when  satisfied  there  are  reasonable  grounds 
for  suspecting  there  are  assets  of  a  deceased  person  concealed  or  withheld, 
to  issue  at  the  instance  of  the  Public  Administrator,  a  subpoena,  to  require 
the  attendance  and  examination  of  witnesses ;  and  if  it  then  appear  that  any 
effects  are  concealed  or  withheld,  a  warrant  may  be  issued  for  their  search 
and  seizure,  and  the  officer  executing  the  same  may,  if  necessary,  break  open 
any  house  in  the  day  time,  and  deliver  the  property  to  the  Public  Adminis- 
trator. 

Such  warrant  will  not  be  issued,  if  the  person  in  possession  of  the  assets  shall 
execute  a  bond,  with  sufficient  sureties,  conditioned  to  account  for  and  pay 
to  the  Public  Administrator  the  value  of  the  assets,  when  it  shall  be  deter- 
mined in  any  suit  brought  by  him  that  they  belong  to  the  estate  of  any  de- 
ceased person,  which  the  administrator  has  authority  to  collect  and  preserve. 
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Where  at  the  testator'*  death,  hii  widow  was  possessed  of  certain  coupon  bonds 
which  she  subsequently  sold*  claiming  that  they  were  her  own  property,  in- 
vestments of  the  proceeds  of  her  own  labor,  and  in  her  own  possession  prior 
to  her  husband's  death, — Held,  that  it  was  not  proper  to  issue  a  warrant 
under  the  statute. 

The  statute  applies  to  property  belonging  to  the  deceased  or  in  his  custody,  and 
its  primary  object  is  the  rescue  or  restoration  of  effects  not  satisfactorily  ac- 
counted for  by  persons  who  were  about  him  in  his  last  illness,  or  in  whose 
hands  the  assets  had  fallen. 

If  the  deceased  had  not  possession  at  the  time  of  his  death,  nor  twenty  days  pre- 
vious, and  where  no  advantage  has  been  taken  by  attendants,  but  the  claim 
was  adverse  to  the  decedent  himself  in  his  life  time,  it  would  seem  the 
statute  was  not  intended  to  apply. 

A.  B.  Tappan, 

James1  Moncrxepf,  for  the  Public  Administrator. 

Horace  Holdbn, 

Horace  F.  Clark,  for  the  Widow, 


The  Subrogate. — The  public  administrator  having  taken 
out  letters  of  administration  with  the  will  annexed,  on  the  es- 
tate of  the  deceased,  made  application  to  the  Surrogate  for  a 
subpoena  to  certain  persons  to  appear  and  be  examined 
"  touching  the  estate  and  effects  of  the  deceased."  The  sta- 
tute authorizes  such  an  inquiry  whenever  "  any  goods,  chat- 
tels, credits,  or  effects  of  the  deceased,  or  of  which  he  had 
possession  at  the  time  of  his  death,  or  within  twenty  days  pre- 
vious thereto,  shall  not  have  been  delivered  to  the  public 
administrator,  nor  accounted  for  satisfactorily  by  the  persons 
who  were  about  the  deceased  in  his  last  sickness,  or  in  whose 
hands  the  effects  of  the  deceased,  or  any  of  them  may  be  sup- 
posed at  any  time  to  have  fallen ;"  and  on  satisfying  the  Sur- 
rogate "  by  affidavit,  that  there  are  reasonable  grounds  for  sus- 
pecting that  any  such  effects  are  concealed  or  withheld,"  a  sub- 
poena may  be  issued  requiring  the  attendance  and  examination 
of  the  parties.  (2  R.  S.yj>.  120,  §  8.)  Upon  tile  appearance 
of  any  person  so  subpoenaed,  he  shall  be  sworn  "  truly  to  an- 
swer all  questions  concerning  the  estate  and  effects  of  the  de- 
ceased, and  shall  be  examined  fully  and  at  large  by  the  pub- 
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lie  administrator  in  relation  to  said  effects/'  If  it  shall  appear 
that  "  any  effects  of  the  deceased  are  concealed  or  withheld," 
a  warrant  issues  for  the  search  for  and  seizure  of  "  the  said 
effects ;"  and  for  that  purpose  the  officer  executing  the  same, 
may  "if  necessary  break  open  any  house  in  the  day-time," 
and  "  deliver  the  said  property  so  seized  to  the  public  admi- 
nistrator." The  warrant,  however,  shall  not  be  issued  "  to 
seize  any  property,  if  the  person  in  whose  possession  such 
property  may  be,  or  any  one  in  his  behalf"  shall  execute  a 
bond  with  sufficient  sureties,  conditioned  "  that  the  obligors 
will  account  for  and  pay  to  the  said  public  administrator  the 
full  value  of  the  property  so  claimed  and  withheld,"  whenever 
it  shall  be  determined  in  any  suit  brought  by  him  "  that  the 
said  property  belongs  to  the  estate  of  any  deceased  person, 
which  the  administrator  has  by  law  authority  to  collect  and 
preserve."  This  statute  confers  very  large  powers  upon  the 
Surrogate,  and  is  to  be  construed  with  care,  and  acted  upon 
with  prudence.  The  scope  of  the  inquiry  is  large,  and  for 
obvious  reasons,  there  being  no  harm  and  much  probable 
benefit  in  ascertaining  all  the  facts  possible  relative  to  the 
estate  of  the  deceased.  But  when  the  statute  approaches  the 
remedial  action  of  the  Surrogate,  the  language  is  greatly  nar- 
rowed. Whatever  may  have  been  the  extent  of  the  examin- 
ation, the  subject  matter  of  the  warrant  is  definite  and  limit- 
ed. The  warrant  cannot  issue  unless  it  appear  that  some  of 
44  the  effects  of  the  deceased  are  concealed  or  withheld,  and 
the  person  having  the  possession  of  such  property  shall  not 
give  the  security." 

In  the  case  now  before  me,  the  widow  of  the  deceased  has 
acknowledged  the  possession  of  some  of  the  assets  of  the 
testator,  and  has  delivered  them  to  the  public  administrator. 
But  it  appears  by  her  own  statement,  that  at  the  testator's 
death  6he  was  possessed  of  certain  coupon  bonds  to  a  consider- 
able amount,  and  which  she  has  since  sold.  She  claims  that 
these  bonds  were  her  own  property — investments  of  the  pro- 
ceeds of  her  own  labor,  or  gifts  from  her  husband,  and  that 
prior  to  his  decease  they  were  in  her  possession. 
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The  person  at  present  having  possession  of  these  bonds,  has 
not  been  ascertained  in  this  inquiry ;  and  the  only  question 
now  is,  whether  a  warrant  for  their  seizure  shall  be  issued, 
and  an  officer  be  authorized  to  search  for  them,  and  under  a 
roving  commission  to  break  open  any  house.  The  statute  re- 
fers generally  to  any  effects-  of  the  deceased,  "  or  of  which  he 
had  possession  at  the  time  of  his  death,  or  within  twenty  days 
previous  thereto."  The  first  clause  refers  to  property  of  the 
deceased;  the  second,  to  such  as  was  in  his  custody.  The 
bonds  which  are  the  subject  of  the  present  investigation,  do 
not  appear  to  have  been  in  the  testator's  custody  or  possession 
at  the  time  of  his  decease.  The  widow  claims  them  as  her  own 
property,  and  alleges  constant  possession.  I  have  very  great 
doubts  whether  this  statute  was  intended  to  be  applied  to  a 
case  where  the  party  having  the  property,  holds  under  a  fair 
color  of  title,  adversely  as  against  the  deceased,  and  not  de- 
rived through  him.  The  primary  object  seems  to  have  been 
the  rescue,  or  restoration  of  effects  of  the  deceased  not  satis- 
factorily accounted  for  by  the  persons  who  were  about  him  in 
his  last  sickness,  or  in  whose  hands  they  had  fallen.  The 
provision  restraining  the  issue  of  a  warrant  if  a  bond  be  given, 
of  course  implies  that  a  warrant  may  issue  when  there  is  an 
adverse  claimant — but  then  the  nature  of  the  claim,  its  Appa- 
rent reasonableness,  and  the  evidence  and  circumstances  by 
which  it  is  supported,  may  all  be  taken  into  consideration  by 
the  court  in  determining  whether  the  subject  matter  consti- 
tuted u  effects  of  the  deceased"  at  the  time  of  his  death. 
Where  the  deceased  had  not  possession  of  the  property  at  his 
death,  nor  twenty  days  previous  thereto, — where  no  advan- 
tage has  been  taken  by  attendants  during  the  last  sickness,  so 
as  to  purloin,  secrete,  or  obtain  effects  by  importunity,  fraud,  or 
undue  influence ;  where  at  the  time  of  the  decease  the  assets 
remained  in  the  same  possession  and  condition  as  they  were  in 
for  a  long  time  before ;  and  where  in  fact  the  claim  to  the 
effects  is  independent  and  adverse  even  as  to  the  deceased 
himself,  it  seems  to  me  the  statute  was  not  designed  to  be  in- 
voked.   The  public  administrator  has  the  same  remedy  the 
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intestate  had,  by  his  action  at  law.  The  claimant  has  not 
come  into  possession  by  seizure,  but  she  held  under  color  of 
title  in  the  intestate's  lifetime ;  and  there  would  seem  to  be  no 
reason  why  the  occurrence  of  his  death  should  expose  her  to 
have  the  subject  of  controversy  forcibly  wrested  from  her  by 
an  extraordinary  process. 

But  again,  the  warrant  is  not  to  be  issued  unless  it  appear 
that  the  effects  of  the  deceased  "  are  concealed  or  withheld." 
The  bonds  in  question  are  neither  concealed  nor  withheld — 
they  have  been  sold.  The  widow  is  not  in  possession,  and 
therefore  cannot  surrender  possession.  The  bond  is  to  be  given 
by  the  person  in  possession  or  some  one  in  his  behalf — that 
person  has  not  been  ascertained,  nor  has  any  effort  been  made 
for  that  purpose.  If  it  were  made,  it  would  result  only  in 
finding  a  purchaser  in  good  faith  for  a  valuable  considera- 
tion. If  the  property  had  clearly  belonged  to  the  intestate, 
and  been  unlawfully  seized  and  disposed  of,  a  warrant  ought 
not  to  be  stayed  because  the  wrong-doer  had  sold  it  But 
under  such  a  claim  of  title  as  is  made  in  the  present  case,  it 
would  I  think  be  a  harsh  proceeding,  never  contemplated  by 
the  law,  to  compel  an  honest  purchaser  who  had  paid  the 
consideration,  to  surrender  the  property.  I  am  of  the  opinion 
therefore  under  the  circumstances,  that  a  warrant  should  not 
issue. 
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man  «i.  vbm  punxtc  AsunnftTftATdK. 


Fbrmb  w.  Th^  Public  Administrator. 
ii*  the  matter  of  the  Estate  of  Jbanhb  Du  Lux,  deceased. 

The  recent  act  of  the  Legislature  of  the  State  of  New  York  authorizing  "  illegiti- 
mate children,  in  default  of  lawful  issue,  to  inherit  real  and  personal  property 
from  their  mother  as  if  legitimate,"  did  not  affect  any  right  or  title  Vested  at 
the  date  of  the  passage  of  the  act  in  the  lawful  heirs  at  next  of  kin  of  any 
person  theretofore  deceased.  This  act  does  not  in  terms  disturb  the  usual 
course  of  a  grant  of  administration ;  bat  if  the  descent  of  the  illegitimate 
claimant  in  default  of  lawful  issue,  be  proved  satisfactorily,  it  may  be  proper 
in  the  exercise  of  a  sound  discretion  to  make  the  grant ;  while  on  the  other 
hand,  if  the  proofs  are  not  clear,  prudence  may  require  the  intervention  of  (he 
Public  Administrator,  or  some  other  disinterested  person,  to  insure  a  just 
scrutiny  and  the  protection  of  the  rights  of  third  parties. 

On  the  decease  of  an  intestate,  title  to  his  goods  can  be  made  only  through  the 
medium  of  an  administrator ;  and  the  next  of  kin  have  no  legal  title  to  the 
assets ;  but  they  have  a  vested  interest  in  the  surplus  of  the  estate,  after  the 
payment  of  the  debts,  which  cannot  be  taken  away  by  legislative  act.  The 
statute  of  distributions  may  be  changed  prospectively,  but  not  retrospectively 
without  disturbing  vested  rights. 

Statutes  must  be  construed  prospectively,  unless  there  are  very  express  words 
giving  them  a  retrospective  application. 

The  Court  will  not  depart  from  the  usual  method  of  issuing  commissions  to  take 
testimony  in  foreign  countries,  unless  important  advantages  to  be  gained  by 
some  other  mode  are  shown. 

The  French  Consul  is  entitled,  both  by  treaty  and  comity,  to  be  heard  in  this 
Court,  not  as  a  party,  but  informally  as  the  national  agent  of  parties  supposed 
to  be  interested. 

Chasv  dc  Ball, 

Robert  H.  Sherwood, 

Patterson  &  Eastman,  for  Clamant. 

L  The  evidence  shows  that  Ferri6  is  next  of  kin  and  legi- 
timate, and  therefore  entitled  now  to  letters  of  administration. 

On  the  former  hearing,  the  Court  was  satisfied  that  Ferrtf 
was  the  son  of  Madame  Da  Lux,  and  that  the  evidence  on  the 
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whole  sustained  the  legal  presumption  of  legitimacy,  yet  de- 
clined to  grant  letters  as  prayed  for,  but  expressed  an  inten- 
tion to  issue  a  commission  to  take  further  testimony  in  France. 

We  submit  that  this  intention  ought  to  be  re-considered,  and 
that  under  the  changed  aspects  of  the  case  as  disclosed  at  the 
present  hearing,  the  Court  ought  to  grant  the  letters  forth- 
with, without  sending  out  a  commission  at  all. 

It  is  to  be  borne  in  mind,  that  upon  the  original  evidence 
Ferris  was  entitled  to  letters  as  asked  for  by  him. 

The  delay  of  the  grant,  and  the  proposition  for  a  commis- 
sion are  favors  to  possible  unknown  successors  to  the  person- 
alty, to  be  discovered  in  a  foreign  land. 

IT.  The  changed  circumstances  which  in  our  judgment 
make  the  delay  improper,  and  the  duty  of  immediately  grant- 
ing the  letters  imperative,  are  these : 

1.  The  Legislature  of  New  York  since  the  former  hearing 
have  enacted  the  following  law,  "  to  take  effect  immediately." 
"  Illegitimate  children,  in  default  of  lawful  issue,  may  inherit 
real  and  personal  property  from  their  mother  as  if  legitimate; 
but  nothing  in  this  act  shall  affect  any  right  or  title  in  or  to 
any  real  or  personal  property  already  vested  in  the  lawful 
heirs  of  any  person  heretofore  deceased." 

2.  Upon  the  present  hearing,  four  French  claimants  appear, 
but  make  no  suggestion  and  offer  no  evidence  of  the  pre- 
tended illegitimacy  of  Ferrid  The  proceedings  are  notorious 
in  France,  and  still  no  such  evidence  is  suggested  to  exist. 

S.  A  letter  from  another  French  claimant,  a  relative  of 
Da  Lux  the  husband  of  the  deceased,  offers  to  Ferris  incon- 
testable evidence  of  his  title  to  the  entire  succession,  i.  e.  of 
his  legitimacy,  for  the  moderate  compensation  of  one  half  of 
the  estate. 

4.  The  legislative  act  shows  that  the  policy  of  excluding 
illegitimates  from  succession  to  the  personalty  of  mothers, 
which  existed  at  the  time  the  Surrogate  suggested  the  com- 
mission, has  been  abandoned :  the  other  two  facts  strengthen 
the  conclusion  that  Ferris  is,  in  fact,  legitimate. 
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HX  If  this  were  the  original  hearing,  we  cannot  doubt, 
that  under  these  circumstances,  letters  wonld  be  unhesitat- 
ingly granted  to  Ferris.  We  submit  that,  as  no  commission 
has  jet  issued,  it  is  the  duty  of  the  Court  to  decline  issuing 
it,  but  to  grant  letters  to  Ferris  as  he  asks.  Justice,  equity, 
sound  policy,  and  the  proofs  made,  seem  to  require  this. 

1.  Ferrid  is  the  undoubted  son  of  the  deceased,  whose  legi- 
timacy is  presumed  by  law  and  supported  bj  evidence :  for 
him  and  not  for  the  remote  relatives  in  France  did  the  de- 
ceased toil,  save  and  hoard  for  so  many  long  years.  To  him 
she  expected  and  desired  that  her  accumulations  should  go, — 
to  him,  for  whom  she  manifested  a  wayward,  indeed,  but  the 
long  enduring  affection  of  a  mother. 

2.  The  remote  relations  are  entitled  to  nothing  in  equity, 
or  common  justice.  They  have  contributed  nothing  to  the 
acquisition  of  the  property,  and  had  no  claim  of  any  sort 
upon  the  deceased.  Their  right,  if  any,  is  a  naked,  cold, 
legal  right,  to  the  assertion  of  which  the  Court  should  volun- 
teer no  aid.  The  only  possible  effect  of  a  commission,  beyond 
the  legal  effect  of  the  present  evidence  which  entitles  Ferri6 
to  letters,  is  to  enable  these  remote  relatives  who  never  sought 
or  befriended  Madame  Du  Lux  when  living,  to  disappoint  her 
expectations  when  dead,  and  to  invite  them  to  enrich  them- 
selves by  degrading  her  and  her  son. 

3.  These  remote  relations  are  aliens,  and  have  no  right  to 
be  heard  except  from  comity :  and  it  is  not  the  duty  of  the 
Court  to  be  astute  in  providing  means  for  the  assertion  of 
bare  and  merely  possible  legal  rights  of  aliens  against  the 
present  legal  title,  and  plain,  equitable  and  moral  rights  of 
citizens.    (See  Peters  vs.  Pvb.  Adm.y  1  Brad.,  202.) 

4.  Ferri6  is  a  citizen  of  Ohio.  Madame  Du  Lux  was  a 
citizen  of  New  York.  If  their  citizenship  were  reversed,  and 
Ferris,  a  citizen  of  New  York,  had  applied  in  Ohio  for  letters 
of  administration  upon  the  personalty  of  his  mother,  a  citizen 
of  Ohio,  they  would  have  been  granted  without  hesitation : 
for  the  laws  of  Ohio  and  of  sixteen  other  States  allow  the 
succession  of  all  children  of  the  mother  to  maternal  estates, 
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and  will  not  allow  the  legitimacy  of  the  child  quoad  the  mo- 
ther, to  be  questioned.  We  submit  that  tinder  these  circum- 
stances, the  legal  presumption  of  legitimacy,  fortified  as  it  is 
in  the  present  case,  ought  to  be  allowed  to  prevail,  leaving 
the  remote  relations  to  assert  their  pretensions  on  distribution 
and  upon  evidence  collected  by  their  own  action  and  at  their 
own  expense.    (Peters  vs.  Pvblic  Adm.,  1  Brad.)  202.) 

• 
IV.  Ferris,  even  if  illegitimate,  is  entitled  to  letters  under 
the  act  of  April  18,  1855. 

1.  No  letters  can  be  issued  to  an  alien.  They  must  be 
granted  to  Ferri6  or  to  the  Public  Administrator. 

2.  The  right  to  administration  is  an  incident  of  the  right 
of  succession ;  as  illegitimates  may  now  succeed,  they  may 
administer.     (2  Kent.,  214.) 

8.  The  saving  clause  of  the  statute  does  not  prevent  the 
operation  of  the  principal  clause  upon  the  matter  now  before 
the  Court,  for  the  following  reasons. 

(a.)  That  saving  clause  only  excepts  from  the  operation  of 
the  act "  property  already  vested." 

(b.)  The  "  property"  of  which  letters  of  administration  are 
sought  is  not  as  yet  "  vested"  in  any  body. 

(c.)  Upon  the  decease  of  Madame  Du  Lux  her  personal 
property  became  vacant  goods,  unowned  chattels,  subject  to 
be  disposed  of  according  to  the  pleasure  of  the  State.  (Pu5- 
lic  Adm.  vs.  Hughes,  1  Brad.,  128, 180.) 

(d.)  The  State  had  appointed  a  mode  of  disposition  by  dis- 
tribution among  certain  persons,  and  had  provided  in  favor 
of  its  appointees  certain  remedial  means  by  which  they  could 
obtain  the  benefits  of  the  appointment. 

(*.)  But  the  State  might  change  the  appointment  and  the 
remedial  means,  and  in  so  doing  would  affect  no  vested  right 
in  the  property,  or  in  the  means,  for  nothing  is  vested  to  which 
the  title  is  not  indefeasible  except  by  act  of  the  party  en- 
titled. 

(/.)  It  follows  that  the  saving  clause  does  not  control  or 
prevent  the  operation  of  the  principal  clause  upon  property 
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not  reduced  to  actual  possession,  or  at  least  ordered  to  be 
distributed  in  ascertained  proportions. 

(g.)  The  saving  of  the  statute,  taken  in  the  strongest  sense 
against  the  principal  clause,  is  only  of  "  a  right  or  title  in  or 
to  personal  property,"  visible,  tangible,  possessible  personal 
property;  now  no  such  right  can  exist  in  any  distributee  im- 
mediately after  death.  At  first  the  right  of  the  distributee  is 
only  to  a  distributive  share  of  the  money  proceeds  of  personal 
property,  after  deducting  debts  and  expenses  of  administra- 
tion. The  saving  clause  must  be  construed  strictly  as  against 
the  general  benefit  contemplated  by  the  act. 

There  is  no  constitutional  provision  which  applies  to  this  case. 
Even  retrospective  laws  and  laws  divesting  vested  rights, 
unless  ex  post  facto,  or  impairing  the  obligations  of  contracts, 
do  not  fall  within  the  provision  of  the  constitution  of  the 
United  States.  (1  Kent,  409,  Colder  vs.  Butt,  3  J)all.,  38$; 
Satterlee  vs.  MaUhewson,  2  Peters,  413 ;  Watson  vs.  Mercer ', 
8  Peters,  88.)  Here,  there  is  no  ex  post  facto  law,  for  it  does 
not  concern  any  crime ;  (1  Kent,  408,  Fletcher  vs.  Peck,  6 
Cranch,  138 ;)  nor  any  law  impairing  the  obligation  of  a  con- 
tract, for  there  is  no  contract  to  be  operated  upon. 

V.  On  the  whole,  we  submit  that  Ferris  is  now  clearly 
entitled  to  letters  of  administration  as  the  legitimate  son  of 
Madame  Du  Lux,  which  ought  not  to  be  denied  him ;  and 
that  a  commission  to  take  further  testimony  is  unnecessary, 
and  ought  not  to  be  issued,  and  that  whatever  ground  for 
hesitation  may  have  existed  upon  the  former  hearing,  that 
ground  is  now  removed  by  the  changed  aspects  of  the  case, 
and  by  the  act  of  April,  under  which  Ferri6  is  entitled  to 
letters,  even  if  illegitimate. 

VL  The  statement  made  in  behalf  of  the  French  Consul, 
that  the  ordinary  commission  of  this  Court  cannot  be  execu- 
ted in  France,  and  his  application  for  a  commission  in  a  spe- 
cial form,  which  if  issued,  would  commit  every  thing  to  the 
discretion  of  French  tribunals,  form  an  additional  reason  why 
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letters  should  be  granted  as  the  existing  evidence  requires, 
leaving  all  claimants  to  make  out  independently,  and  for 
themselves,  whatever  title  they  may  be  able  to  assert. 

Certainly  no  commission  should  issue  which  will  not  be 
allowed  to  be  executed. 

And  certainly  no  commission  should  be  issued,  the  effect 
of  which  would  be  to  remit  a  question  here  between  foreign 
claimants  and  the  son  of  the  deceased,  to  foreign  tribunals. 

P.  B.  Swrarr,  Public  Administrator,  in  person. 

I.  The  act  of  the  Legislature  upon  which  Ferri6  now  moves 
for  administration  gives  a  mere  right  of  inheritance,  and  does 
not  confer  upon  illegitimates  the  right  to  administration. 

1.  The  right  to  administer  is  not  given  in  terms,  nor  is  the 
statute  in  regard  to  administration  in  any  manner  altered. 

2.  The  act  in  question  being  in  derogation  of  the  Common 
Law,  and  the  long  settled  statute  law  and  policy  of  this  state 
to  the  time  of  its  adoption,  and  introducing  a  new  and  radi- 
cal doctrine -liable  to  be  abused  and  made  to  serve  the  ends 
of  fraud,  it  should  be  strictly  construed,  and  the  limit  which 
is  to  be  found  in  the  restricted  language  of  the  act,  must  be 
deemed  to  have  been  intended  by  the  Legislature. 

3.  The  claim  allowed  in  this  act  to  an  illegitimate  is  of 
doubtful  public  policy;  providing  for  legal  consequences 
from  illegal  acts,  it  cannot  be  tested  by  the  ordinary  rules  which 
would  apply  to  a  legitimate  claim,  and  it  was  obviously  the 
intention  of  the  Legislature  to  leave  the  claim  for  examina- 
tion and  adjudication  on  distribution. 

The  application  for  administration  is  ex  parte,  and  in  many 
instances  when  the  parties  whose  interest  it  would  be  to  con- 
test the  claim  reside  abroad,  would  operate  virtually  to  pie- 
vent  investigation,  and  to  settle  the  claim  without  any  proof 
but  the  unsupported  allegation  of  the  petitioner. 

4.  The  view  contended  for  in  this  point  has  been  practi- 
cally determined  by  the  Legislature,  in  the  act  of  the  Legis- 
lature, passed  in  1845,  in  the  matter  of  Emma  Hughes,  and 
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although  in  effect  the  right  to  inherit  as  if  legitimate  was  given 
to  Peters  and  Hnghes  in  that  case,  yet  the  Legislature  deemed 
it  necessary  to  legislate  expressly  upon  the  subject  of  admin- 
istration, and  in  that  case  declared  that  administration  should 
be  granted  to  the  children. 

The  necessary  implication  is  that  if  the  right  to  administer 
had  not  been  expressly  given,  it  could  not  have  been  granted, 
the  rules  in  regard  to  administration  not  being  affected  by 
the  grant  from  the  state,  of  the  right  to  inherit. 

In  that  case  the  claim  had  been  previously  adjudicated, 
and  all  the  facts  were  before  the  Legislature,  and  it  clearly 
appeared  that  there  were  no  next  of  kin  whose  claim  could 
be  prejudiced  by  administration. 

IL  Assuming  that  administration  may  be  granted  to  an 
illegitimate  under  the  act  in  question,  the  application  for  ad* 
ministration  must  be  founded  on  a  petition  setting  forth  the 
grounds  of  the  application ; — it  must  be  distinctly  claimed 
that  the  petitioner  is  the  illegitimate  son,  and  it  must  be 
alleged  that  no  rights  have  vested  as  provided  iu  the  act 

Here  there  is  no  petition,  and  no  allegations  yrhich  can  be 
the  ground  of  a  decision,  or  which  can  be  put  in  issue,  while 
there  is  on  file  a  petition  in  which  he  claims  in  another  and 
inconsistent  capacity. 

i 

UL  The  rights  of  the  next  of  kin  to  the  distributive  propor- 
tion of  the  personal  property  of  an  intestate,  vest  upon  the 
death  of  the  intestate,  as  absolutely  as  the  rights  of  a  legatee 
under  a  will  where  the  time  of  payment  is  postponed. 

The  statute  of  distributions  stands  in  the  place  of  a  will 
and  the  rights  acquired  by  it  are  of  the  same  nature.  (2 
Blackstone,  490.) 

"  The  cases  establish  the  principle  that  contingent  and  ex- 
ecutory interests,  though  they  do  not  vest  in  possession,  may 
rest  in  right." — Dayton's  Surrogate,  141,  and  cases  cited. 

The  Legislature,  in  the  act  of  April  18, 1855,  in  providing 
that  its  provisions  should  not  affect  the  vested  rights  of  kin  to 
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personal  property,  intended  to  guard  the  rights  of  distribution 
which  the  statute  confers,  and  it  was  not  essential  to  the  pro- 
tection of  those  rights  that  the  kin  should  be  in  possession  of 
the  property.  Real  estate,  by  operation  of  law  descends  and 
vests  in  the  heirs  immediately  on  the  death  of  the  ancestor,  (9 
JR.  S.,  157,)  and  the  act  in  question  evidently  assumes  that 
the  rights  to  perswal  property  are  of  the  same  nature,  placing 
them  in  the  same  category,  and  providing  for  them  in  the 
same  language. 

In  the  case  of  Rose  and  others,  appellants,  vs.  Clark,  adrn&nr 
istrator,  respondent,  8  Paige,  673,  the  question  was  expressly 
raised  as  to  whether  rights  to  personal  property  vest  in  the 
next  of  kin  before  distribution.  (See  cases  cited  by  counsel  on 
the  argument  of  that  case.)  The  Chancellor  decided  that  the 
rights  vested  in  the  next  of  kin,  so  that  if  they  died  before 
the  year,  their  executor  or  administrator  would  become  enti- 
tled to  the  distributive  share.  This  authority  is  conclusive 
upon  the  point,  and  as  the  cases  bearing  upon  the  question 
are  there  cited,  it  is  not  necessary  to  quote  them  here. 

IV.  The  point  being  established  that  if  there  were  next  of 
kin  living  at  the  death  of  the  intestate,  they  became  vested 
with  the  right  to  her  personal  property  according  to  the  rules 
of  distribution  established  by  our  statute,  the  onus  of  proving 
that  there  are  no  next  of  kin  rests  upon  Ferris,  who  claims 
only  in  virtue  of  such  being  the  fact.  Counsel  appear  who 
claim  to  represent  next  of  kin  in  whom  the  right  to  the  per- 
sonalty  has  vested, — they  are  entitled  to  an  investigation  of 
the  issue  they  thus  present  And  this  issue  cannot  be  deter- 
mined unless  the  commission  issue  to  the  place  where  the 
facts  can  be  ascertained. 

Y.  The  commission  ought  to  issue  to  ascertain  the  facts  as 
to  the  claim  of  Ferri6  as  legitimate,  as  well  as  to  determine 
the  issues  which  arise  under  the  act  of  April  18, 1855. 

As  to  the  right  claimed  by  the  French  Consul,  the  follow- 
ing points  are  taken; 
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1.  That  a  foreign  consul  is  a  mere  commercial  agent,  re- 
presenting in  the  country  in  which  he  is  recognized,  the  inter- 
ests of  the  country  he  represents.    (1  Kenfs  Com.,  49.) 

2.  The  intestate,  being  a  citizen  of  the  United  States  at  the 
time  of  her  death,  the  French  Consul  is  not  entitled  to  notice 
under  §  29  of  2  R  &9  307,  which  provides  for  the  only  case 
in  which  he  is  entitled  to  notice. 

3.  The  consul  claims  that  he  is  a  party  in  this  matter,  on 
the  presumption  that  there  are  subjects  of  his  country  inter- 
ested in  the  question  at  issue.  As  the  deceased  owed  no  alle- 
giance to  France,  and  by  naturalization  acquired  the  same 
legal  status  as  any  other  citizen,  the  necessary  legal  effect  of 
his  claim  is,  that  he  is  entitled  to  notice  in  all  cases  of  intes- 
tacy, there  being  no  distinction  between  classes  of  citizens, 
arising  from  the  place  of  birth. 

4.  It  is  against  the  policy  of  this  state,  as  appears  from  the 
statutes  cited,  that  foreign  consuls  shall  be  permitted  to  inter- 
fere in  the  administration  even  of  intestates  who  may  be  citi- 
zens or  subjects  of  the  country  from  which  the  consul  is  com- 
missioned, and  the  law  has  provided  the  office  of  public  ad- 
ministrator for  the  purpose  of  intervening  in  all  cases,  as  well 
of  onr  own  citizens  as  of  foreigners,  for  the  administration  of 
intestate  estates,  and  it  makes  no  distinction  as  to  persons,  in 
the  rules  by  which  he  shall  be  governed. 

5.  If  it  should  appear  in  this  case,  that  there  are  interests 
of  subjects  of  France  requiring  to  be  represented,  then  it  is 
conceded  that  he  may  appear  for  the  protection  of  those  in- 
terests— but  subject  to  the  laws  of  this  state.  In  this  case 
there  can  be  no  occasion  or  opportunity  to  appear  in  this 
view  of  the  question  until  distribution,  and  there  is  no  evi- 
dence presented  yet,  that  there  are  any  rights  to  the  estate 
of  the  intestate  vested  in  any  such  subject. 

He  cannot  claim  administration  in  virtue  of  his  consular 
relation,  and  the  grant  of  letters  of  administration  to  the 
public  administrator  does  not  invalidate  or  affect  any  rights 
of  kin. 

6.  This  question  is  important  in  its  bearing  upon  the  ques- 
Vol.  III.— 17 
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tioo  of  costs,  because  if  the  consul  is  a  .proper  party,  he  is  en- 
titled to  be.  paid  his  costs  as  such,  apd  it  ought  not  to  be 
allowed  unless  the  right  is  clear,  as  it  will  be  establishing  a. 
precedent  for  future  cases  which  will  entail  unnecessary  and 
burdensome  expenses  on  estates. 

Jay  &  Whitxhxad, /or  Frtnck  CimsuL 

L  An  ordinary  commission  in  this  case*  to  be  addressed 
by  the  Surrogate  to  one  or  more  individuals,  directing  them 
to  take  the  testimony  in  France  of  witnesses*  there  residing, 
will  not  be  recognized  nor  in  any  manner  assisted  by  the 
courts  or  other  authorities  of  that  country.  Its  execution 
may  perhaps  be  prevented  by  them  on  the  ground  that  it  is 
against  the  policy  and  the  practice  of  the  government  to  per- 
mit within  their  borders  the  exercise  of  any  foreign  judicial 
authority  whatever. 

If  the  execution  of  the  commission  be  not  interfered  with, 
the  end  proposed  by  its  issue  could  be  but  partially  accom- 
plished. The  testimony  of  none  but  voluntary  witnesses 
could  be  taken  under  it  No  compulsory  process  could  be 
resorted  to ;  no  searching  scrutiny  into  the  mysteries  of  this 
case  could  be  instituted,  and  the  return  of  the  commission 
might  only  involve  the  question,  "  who  are  the  right  heirs!*9 
in  additional  obscurity,  and  prevent  this  Court  from  making 
a  distribution  of  the  estate  with  a  reasonable  certainty  that 
they  were  doing  no  injustice. 

It  would  seem,  therefore,  impolitic,  and  not  in  accordance 
with  the  dignity  and  respect  of  this  Court,  that  a  commission 
should  issue  by  its  authority  in  a  form  that  is  likely  to  fail  in 
its  purposes,  and  subject  to  the  probable  chance  of  being 
treated  with  disobedience  and  contempt,  both  by  the  indivi- 
duals whose  testimony  it  seeks  to  obtain,  and  by  the  autho- 
rities of  the  country  in  which  it  is  to  be  executed. 

The  experience  of  the  United  States  Circuit  Court  of  Penn- 
sylvania in  the  case  of  Nelson  et  al.  vs.  The  United  State$9 
1  Peter  C.  O.  i?.,  236,  note  a,  is  conclusive  upon  this  point. 
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See  also  remarks  of  Duer,  Justice,  on  the  snbject  of  Letters 
Bogatory,  in  matter  of  petition  of  Jay  <b  Clerke,  5  Sandford 

II  The  Commission  Rogatoxre  or  Letters  Rogatory,  is  the 
proper  and  established  mode  for  the  procurance  of  testimony 
in  foreign  countries,  recognized  not  only  by  our  own  Courts, 
but  by  those  of  France,  who  constantly  address  such  com- 
missions to  the  judicial  tribunals  of  the  United  States.  It  is 
a  form  of  commission  likely  to  be  responded  to  cheerfully, 
promptly,  and  effectually,  the  more  especially  in  this  case, 
where  it  is  issued  for  the  benefit  of  supposed  French  heirs — 
a  circumstance  calculated  to  induce  more  than  ordinary  in- 
terest in  its  execution. 

Another  strong  reason  why  the  evidence  required  in  this, 
case  can  be  properly  procured  only  by  judicial  officers  of 
France,  arises  from  the  fact  that  the  issue  who  are  the  heirs 
of  Madame  Du  Lux,  involves  questions  solvable  only  by  inti- 
mate familiarity  with  law  dependant  upon  the  existing  sta- 
tutes and  custom  of  France,  in  regard  to  marriage  on  a  given 
day  during  a  period  when  the  political  aspect  of  the  country, 
its  code  and  its  routine  were  being  rapidly  changed  by  suc- 
cessive revolutions. 


The  Surrogate, — In  the  month  of  March  last,  I  directed  a 
commission  to  issue  in  this  case  "for  the  purpose  of  institut- 
ing the  proper  inquiries  to  ascertain  the  relationship  of  Ferril 
with  the  decedent."  As  the  evidence  then  stood,  if  it  had 
been  apparent  that  no  further  information  could  be  procured, 
I  would  have  been  compelled  to  come  to  some  conclusion  as 
to  the  claim  of  the  applicant,  upon  the  presumptions  of  law 
arising  out  of  the  facts  as  then  indicated.  The  testimony 
however  was  peculiar  in  being  drawn  entirely  from  docu- 
ments and  letters,  and  from  witnesses  acquainted  with  the 
decedent  only  during  her  residence  in  this  city ;  and  it  was 
highly  probable,  to  say  the  least,  that  on  resorting  to  the  thea- 
tre of  the  transactions  in  France,  the  questions  of  the  legiti- 
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macy  of  Ferris,  and  his  relationship  to  the  decedent  might  be 
determined  with  certainty.  Mde.  Du  Lux  had  for  forty  years 
in  all  her  correspondence  termed  Ferrtt  her  nephew,  and  the 
proofs  here  were  not  so  positive  as  utterly  to  exclude  the  pos- 
sibility of  establishing  that  relationship  on  closer  investiga- 
tion. It  often  happens  in  a  case  depending  upon  circumstan- 
tial evidence,  that  a  single  new  fact  furnishes  the  key  to  the 
solution  of  what  was  before  mysterious,  serves  to  reconcile 
apparent  contradictions,  and  dissipates  every  doubt;  and  it 
would  seem  altogether  premature  to  pronounce  judgment  upon 
a  state  of  facts  far  from  affording  clear  and  satisfactory  light, 
in  the  very  face  of  a  strong  probability  that  further  proofs 
could  be  procured.  Nor  was  I  insensible  to  the  circumstance, 
that  at  the  place  of  the  decedent's  alleged  marriage  and  of 
Ferries  birth,  no  investigations  appeared  to  have  been  made, 
and  that  field  had  been  left  entirely  unexplored.  For  these 
reasons  I  directed  a  commission  to  be  issued.  Meanwhile  the 
Legislature  of  this  State  has  passed  an  act,  which  is  supposed 
to  vary  the  status  of  Ferrid  The  law  reads  as  follows :  "  Ille- 
gitimate children,  in  default  of  lawful  issue,  may  inherit  real 
and  personal  property  from  their  mother,  as  if  legitimate;  but 
nothing  in  this  act  shall  affect  any  right  or  title  in  or  to  any 
real  or  personal  property  already  vested  in  the  lawful  heirs  of 
any  person  heretofore  deceased." 

1.  The  first  point  made  is,  that  by  this  new  legislation  the 
policy  of  the  State  has  been  changed,  and  no  longer  leads  to 
the  exclusion  of  illegitimates  from  sharing  in  the  estate  of  the 
mother,  in  default  of  lawful  issue.  My  answer  is,  that  this 
may  very  well  be,  so  far  as  relates  to  the  distribution  of  the 
estate,  without  affecting  the  right  to  administration,  which  in 
default  of  lawful  kin,  belongs  by  law  to  creditors,  or  the  pub- 
lic administrator.  In  the  case  of  Emma  Hughes,  an  illegiti- 
mate, the  State  of  New  York  by  an  act  of  the  legislature, 
granted  all  its  interest  in  the  decedent's  estate  to  her  bro- 
thers and  sisters;  and  their  propinquity  being  a  matter  of 
fact,  uncontroverted,  the  law  went  on  to  direct  the  Surrogate 
to  grant  letters  of  administration  to  the  brothers  and  sisters, 
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tome  or  one  of  them.  The  act  under  which  Ferri6  now  claims, 
does  not  in  terms  interfere  with  the  ordinary  course  of  admi- 
nistration, and  this  omission  would  appear  not  to  be  without 
some  reason.  Undoubtedly  the  general  rule  of  the  Ecclesias- 
tical law,  makes  the  grant  of  the  administration  to  follow  the 
interest,  and  our  statute  is  based  on  that  principle ;  but  an 
illegitimate  does  not  come  within  the  letter  of  the  statute, 
and  his  claim  must  therefore  be  advanced  as  an  appeal  to 
judicial  discretion.  Illegitimate  descent  is  not  ordinarily 
ascertainable  with  so  much  certainty  as  lawful  descent;  and 
the  policy  may  well  be  doubted  of  granting  letters  of  admi- 
nistration ex  parte  to  persons  claiming  as  natural  children,  and 
alleging  a  default  of  lawful  issue.  This  law  is  a  general  law, 
and  I  must  now  construe  it  so  as  to  establish  some  definite 
course  of  procedure  in  respect  to  all  future  cases.  The  legis- 
lature having  failed  to  disturb  the  usual  order  of  administra- 
tion, an  illegitimate  child  has  no  compulsory  claim  to  the  grant 
of  letters.  Where  in  default  of  lawful  issue,  the  descent  of 
the  illegitimate  claimant  in  the  first  instance  is  exhibited  and 
proved  satisfactorily,  it  may  be  proper  in  the  exercise  of  a 
sound  discretion  to  make  the  grant ;  and  on  the  other  hand, 
if  the  proofs  are  not  clear,  prudence  may  require  the  inter- 
vention of  the  public  administrator  or  some  other  disinterest- 
ed person,  to  insure  a  just  scrutiny  and  the  protection  of  the 
rights  of  third  parties.  1  have  already  declared  that  I  do  not 
consider  the  proofs  of  Ferries  claim  satisfactory,  in  view  of 
the  utter  neglect  to  procure  evidence  from  the  place  of  birth 
and  original  domicil ;  though  if  it  should  be  made  to  appear 
that  no  other  testimony  can  be  adduced,  I  would  be  compel- 
led to  come  to  a  conclusion  on  the  proofs  now  in. 

2.  If  Ferris  be  the  illegitimate  son  of  Mde.  Du  Lux,  it  is 
insisted  that  the  act  of  the  legislature  has  given  him  the  whole 
estate  to  the  exclusion  of  her  next  of  kin.  The  proposition  is 
about  tantamount  to  a  declaration,  that  after  the  decease  of  an 
intestate,  the  legislature  can  change  the  statute  of  distribu- 
tions so  as  to  have  a  retrospective  effect,  and  can  give  away  the 
estate  in  a  new  direction.    Indeed  the  learned  counsel  pushed 
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the  point  so  far,  as  to  claim  that  even  after  administration, 
and  at  any  time  before  actual  distribution,  next  of  kin  may 
be  stripped  of  their  rights  by  legislative  power,  and  their  dis- 
tributive shares  be  given  over  to  others.  There  is  no  doubt  that 
at  common  law,  the  goods  of  an  intestate  were  bona  vacantia, 
and  were  taken  in  charge  by  the  king  as  parens  patrim ;  and 
from  this  principle  flows  the  rule,  that  title  in  the  specific 
property  can  only  be  made  through  the  medium  of  the  officer 
appointed  for  that  purpose — the  administrator.  The  right  of 
the  next  of  kin  to  the  surplus,  after  the  estate  is  converted 
into  money  and  the  debts  are  paid,  however  it  may  have  ori- 
ginated and  grown  into  custom,  was  made  the  subject  of  legie- 
lation  by  the  Statutes  22  and  29  Charles  II,  the  provisions  of 
which  acts  have  been  very  generally  adopted  throughout  the 
United  States.  I  recognize  entirely  the  doctrine,  that  the 
next  of  kin  have  no  vested  legal  right  or  title  to  the  goods  of 
an  intestate,  and  that  they  can  make  title  only  by  means  of 
administration  :  and  I  also  admit  fully  the  competency  of  the 
legislature  at  any  time  to  alter  the  statute  of  distributions 
prospectively.  But  the  real  question  is,  whether  under  the 
statute,  on  the  decease  of  an  intestate,  the  next  of  kin  have  not 
a  vested  interest  in  the  distributive  shares  of  the  surplus  of 
the  estate  i  If  to-day  on  the  death  of  an  intestate  unmarried 
and  without  issue,  his  father  has  succeeded  to  Jus  personalty, 
is  that  right  of  succession  so  far  the  subject  of  the  legislative 
will,  that  to-morrow  the  father  may  be  deprived  of  the  suc- 
cession, and  it  may  be  given  away  anywhere,  even  to  stran- 
gers, or  may  be  taken  by  the  State  for  public  purposes  ?  Is 
this  right  of  succession  valuable,  substantial — is  it  vested — 
can  it  be  sold,  transferred,  devised — does  it  descend  to  the 
next  of  kin  f  All  these  questions  must  be  answered  affirma- 
tively. That  the  right  to  a  distributive  share  is  not  in  its  na- 
ture a  title  to  a  specific  chattel  or  thing,  must  be  conceded. 
But  that  would  be  a  very  narrow  criterion  of  property.  In  a 
civilized  and  commercial  community,  the  most  important 
rights  of  property  exist  merely  as  claims,  demands,  and  obli- 
gations.   If  the  idea  of  property  attached  merely  to  physical 
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things,  a  vast  amount  of  private  wealth  would  be  excluded 
from  the  definition.  The  constitution  forbids  the  deprivation 
of  private  property  without  "  due  process  of  law."  The  en- 
tire personal  property  in  the  State  io  the  course  of  a  single 
generation,  passes  through  the  course  of  succession. — 
Now,  by  the  argument,  the  owner  of  a  horse  cannot  be  de- 
prived of  his  property  by  legislative  authority,  save  by  due 
process  of  law,  and  yet,  the  next  of  kin  entitled  to  share  in 
an  estate  worth  millions,  may  be  so  deprived  without  due 
process  of  law,  at  any  time  before  actual  distribution  has 
been  made.  I  cannot  accede  to  a  proposition  so  subversive 
of  private  right,  and  so  repugnant  to  all  established  notions 
of  the  proper  sphere  of  legislative  functions.  On  the  con- 
trary, it  seems  to  me  quite  clear,  that  immediately  on  the 
decease  of  an  intestate,  his  next  of  kin  become  instantane- 
ously clothed  with  a  vested  right  to  share  in  the  surplus  of 
his  personal  estate,  after  the  payment  of  his  debts,  in  due 
course  of  administration,  notwithstanding  the  fact  that  this 
right  cannot  be  enforced  except  through  the  medium  of  an 
administrator.  This  claim  to  a  distributive  share  cannot  by 
an  act  of  the  Legislature  be  confiscated,  or  be  taken  away 
and  granted  to  another  person,  and  although  the  law  may 
be  changed  as  to  future  cases,  such  a  change  cannot  affect  a 
right  of  succession  already  devolved. 

3.  The  general  doctrine  is  that  a  law  must  be  construed 
prospectively  and  not  retrospectively.  The  impropriety  of 
making  laws  reaching  back  to  the  past  is  so  manifest,  that  a 
statute  will  be  presumed  to  relate  only  to  the  future,  unless 
there  are  very  express  words  giving  it  a  retrospective  appli- 
cation. Besides,  the  act  in  question,  whilst  declaring  that 
illegitimates,  in  default  of  lawful  issue,  "  may  inherit  real 
and  personal  property  from  their  mother,  as  if  legitimate," 
follows  up  the  provision  directly  by  saying,  "  but  nothing  in 
this  act  shall  affect  any  right  or  title  in  or  to  any  real  or  per- 
sonal property  already  vested  in  the  lawful  heirs  of  any  per- 
son heretofore  deceased."  It  is  said,  however,  that  the  sav- 
ing clause  does  not  reach  this  ease,  because  personal  property 
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never  vests  in  the  heirs  but  only  in  the  next  of  kin.  But  such 
a  pinched,  restricted  construction  is  removed  by  the  previous 
portion  of  the  act,  which  says  illegitimates  may  "  inherit" 
personalty,  the  act  itself  thus  interpreting  the  words  "  heir" 
and  "  inherit"  as  applicable  to  the  succession  to  personal 
estate. 

4.  The  lawful  next  of  kin  of  the  decedent  not  being  affect- 
ed by  this  act,  it  is  apparent  that  if  Ferris  claims  as  an  ille- 
gitimate, and  if  there  are  any  next  of  kin  of  Madame  Du 
Lux,  the  act,  as  to  them,  is  a  pure  nullity.  They  can  appear, 
claim  their  rights,  and,  on  becoming  residents,  administer  to 
the  estate,  and  ultimately  take,  on  distribution.  This  right 
to  distribution  and  succession,  is  a  right  the  State  has  not 
undertaken  to  deprive  them  of,  and  could  not  have  deprived 
them  of,  even  by  express  special  legislation,  without  violat- 
ing the  rights  of  private  property. 

5.  That  the  next  of  kin,  in  case  of  FerrkPs  illegitimacy, 
are  entitled,  is  therefore  clear,  and  although  from  being  non- 
resident aliens,  they  are  disqualified  from  administering,  that 
disqualification  may  be  removed  by  a  change  of  residence  to 
New  York,  and  in  default  of  their  administering,  the  Public 
Administrator  in  this  county  is  entitled  to  letters  before  cre- 
ditors and  strangers.  Their  alienage,  however  it  affects  the 
mere  question  of  administration,  affords  no  reason  for  disre- 
garding their  claims  as  to  the  property.  In  that  respect  their 
standing  here  is  not  a  matter  of  comity,  but  of  strict  right,  and 
there  is  no  tribunal  in  any  civilized  country,  I  hope,  where 
their  rights  would  not  be  respected.  I  must  therefore  remain 
of  the  same  opinion,  as  expressed  on  the  former  hearing  of  this 
case,  and  direct  a  commission  to  be  issued  as  already  deter- 
mined. That  commission  must  issue,  however,  in  the  ordi- 
nary form,  and  should  be  under  the  supervision  of  a  person 
appointed  by  this  Court.  The  commission  rogatoire,  invok- 
ing the  aid  of  foreign  tribunals,  in  the  form  suggested  by  the 
counsel  for  the  French  claimants,  presents  no  advantages,  and 
is  exposed  to  the  objection  that  it  removes  the  investigation 
from  the  control  of  this  Court,  and  from  the  operation  of 
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those  rales  of  evidence  which  prevail  in  American  tribu- 
nals. 

The  objection  made  to  the  right  of  the  French  consul  to 
be  heard  in  this  case  seems  to  me  not  well  founded.  Our 
treaty  with  France  secures  to  the  consuls  of  both  nations  the 
right  to  apply  "  to  the  authorities  of  their  respective  govern- 
ments, whether  federal  or  local,  judicial  or  executive".../'  for 
the  purpose  of  protecting,  informally,  the  rights  and  interests 
of  their  countrymen,  especially  in  cases  of  absence."  This 
treaty  is  a  formal  recognition  of  a  practice  established  by 
national  comity.  Neither  the  treaty  nor  the  usage  gives  the 
the  consul  any  status  in  the  court  as  a  party.  He  appears 
only  "  informally,"  having  a  right  to  be  heard  not  as  a  party, 
but  as  the  national  agent  of  parties  supposed  to  be  interested. 


Hewitt  vs.  Hewitt. 
In  the  matter  of  the  Estate  of  Walter  Hewitt,  deceased. 

Ufov  an  application  to  sell  the  real  estate  of  a  deceased  person  for  the  payment 
of  his  debts,  if  it  appear  that  the  title  to  the  lands  sought  to  be  sold  is  contro- 
verted, and  that  by  reason  of  such  claim  a  sale  will  be  made  under  disadvan- 
tageous circumstances,  it  is  proper  to  stay  further  proceedings  until  the  par- 
ties have  had  an  opportunity  of  determining  the  title  in  a  court  of  competent 
jurisdiction. 

The  Surrogate  has  no  authority  in  such  a  case  to  pass  upon  the  question  of  title, 
wnen  the  lands  were  prima  facie  vested  in  the  deceased ;  and  if  the  creditors 
insist  upon  selling'  all  the  interest  of  the  deceased,  after  proper  time  allowed 
for  instituting  a  suit  to  determine  the  title  in  another  court,  the  sale  will  be 
ordered. 

William  H.  Leonard,  for  Creditors. 
Walter  M.  Potter, /or  Contestant*. 

The  Surrogate.— Creditors  having  procured  &n  order  on 
the  heirs-at-law  of  the  intestate  and  the  persons  in  occupation 
of  certain  lands  in  Saratoga  county,  to  show  cause  why  the 
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real  estate  of  the  deceased  should  not  be  sold  for  the  payment 
of  his  debts ;  the  infant  children  of  a  deceased  brother  of  the 
intestate,  show  cause  against  the  application.  They  allege, 
through  their  guardian,  that  the  lands  in  Saratoga  county, 
which  are  now  sought  to  be  sold,  were  originally  contracted  to 
be  sold  by  Phineas  Cook  to  Horatio  Hewitt;  that  Horatio  made 
payments  in  his  lifetime,  and  erected  a  house  on  the  premises ; 
that  after  his  decease, Walter  the  intestate  became  the  guardian 
of  his  children,  made  the  subsequent  payments  on  the  con- 
tract out  of  their  funds;  and  when  the  whole  purchase 
money  had  been  paid,  instead  of  taking  the  deed  in  the  names 
of  his  wards,  took  it  in  his  own  name,  and  without  stating  his 
representative  capacity.  These  allegations  are  controverted, 
but  I  see  no  advantage  at  this  Btage  of  the  case,  in  hearing  any 
further  testimony  than  shall  suffice  to  show  reasonable  ground 
for  a  stay  of  proceedings.  The  title  to  the  property  was  un- 
questionably in  Walter  Hewitt  at  the  time  of  his  death ;  and 
prima  facie,  his  creditors  are  entitled  to  have  it  sold  for  the 
payment  of  his  debts.  With  this  cloud  over  it,  however,  it 
would  be  sold  to  great  disadvantage,  and  it  is  very  plainly 
for  the  interest  of  the  creditors  to  have  the  question  settled, 
before  a  sale.  I  have  no  jurisdiction,  if  the  deceased  guar- 
dian violated  his  trust,  competent  to  afford  an  adequate 
remedy.  Kor  do  I  see,  if  the  creditors  insist  upon  a  sale  of 
the  right  title  and  interest  of  the  intestate,  whatever  it  may 
be,  that  I  have  any  right  to  deny  their  application.  If  they 
choose  to  take  the  risk  and  expense  of  such  an  experiment, 
they  may  do  so.  Still  it  is  very  proper  to  afford  the  guardian 
of  the  infants  an  opportunity  to  have  the  title  determined  in 
a  court  of  competent  jurisdiction,  without  being  embarrassed 
by  purchasers  under  a  Surrogate's  sale.  I  shall  therefore 
suspend  proceedings  a  sufficient  length  of  time  to  allow  a  suit 
to  be  instituted  for  the  restitution  of  the  lands;  and  if  the 
case  is  carried  on  with  reasonable  diligence,  I  shall  not  order 
a  sale,  until  the  title  be  finally  determined. 
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Sherwood  VS.  Jtjdd. 
Jn  the  matter  qf  the  Estate  of  David  F.  Sherwood,  deceased. 

Thk  intestate  vbb  born  in  Connecticut*  and  after  attaining  full  age,  panned  the 
calling  of  a  mariner,  generally  sailing  from  and  returning  to  the  port  of  New 
York,  and  then  visiting  his  native  place.  Having  married  in  this  city,  and 
become  master  and  owner  of  a  vessel,  and,  until  his  decease,  making  this  his 
principal  place  of  abode  and  business,  when  not  at  sea, — Held,  notwithstand- 
ing he  made  occasional  visits  to  his  place  of  birth,  that  New' York  was  his 
domicil  at  the  time  of  his  death,  and  that  the  distribution  of  his  estate  was 
governed  by  the  laws  of  New  York. 

A  domicil  can  be  gained  only  by  residence  animo  manendi.  When  a  domicil  is 
once  gained  it  is  not  lost  until  another  is  acquired.  But  little  stress  should 
be  laid  upon  casual  declarations  as  opposed  to  actions  and  course  of  conduct 
The  residence  of  the  family  is  an  important  circumstance  in  determining  the 
abode  of  the  head  of  the  family.  The  domicil  of  origin  is  not  of  much  con- 
sequence except  in  determining  the  balance  in  a  doubtful  case. 

In  questions  of  domicil  the  leading  inquiry  is  as  to  the  person's  general  habit  o'f 
life,  the  centre  of  his  business  interests  his  occupations  and  his  home  affec- 
tions. 

After  a  cause  has  advanced  to  the  examination  of  witnesses,  a  party  litigant  will 
not  in  general  be  permitted  to  renounce  contestation,  assign  his  interest, 
and  become  a  witness. 

Ebswbsm  Suit,  for  Urn  Intestate'*  Father. 

The  intestate  was  born  in  1817,  or  about  that  time,  in  Con- 
necticut. At  about  the  age  of  fifteen,  he  commenced  going 
to  sea  from  a  neighboring  port.  After  arriving  at  age,  it 
-would  seem  he  was  never  in  Connecticut,  except  as  a  visitor 
among  his  friends.  He  soon  became  a  master  and  then  an 
owner  of  vessels,  sailing  uniformly  from  the  port  of  New 
York,  and  returning  to  the  same  place.  He  married  in  New 
York,  rented  a  house  here,  kept  house  for  several  years,  all 
his  business  was  done  here,  his  friends  knew  of  his  having  no 
other  place  of  residence.  After  his  wife's  death  he  always 
Tented  a  room  so  as  to  have  a  home,  and  kept  his  room  and 
paid  rent  for  it  equally  whether  he  was  at  sea  or  in  port. 
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He  visited  bis  friends  at  Danbury,  Bridgeport,  and  Fair- 
field, from  time  to  time ;  but,  both  he  and  his  wife  disliked 
Connecticut,  and  declared  they  would  never  live  there.  One 
witness  represents  him  as  spending  the  whole  year  of  1851, 
in  Connecticut ;  but  even  she  says  he  was  visiting  in  different 
places  all  the  time,  whereas  the  other  witnesses  represent  him 
as  living  all  that  time  in  this  city,  and  only  making  short  ex- 
cursions into  the  country. 

His  letters,  bank  account,  checks,  charter  parties,  on  in- 
spection, appear  to  have  such  dates,  that  while  on  land,  down 
to  the  day  of  his  death,  he  was  in  this  city,  transacting  busi- 
ness, both  during  his  wife's  life  and  after  her  death ;  and  his 
absences  were  so  short  into  the  country,  that  his  friends  here 
did  not  miss  him. 

After  keeping  house  here  for  several  years,  he  went  to 
New  Orleans,  and,  being  sick,  sent  for  his  wife ;  they  were 
absent  about  two  years  or  more,  and  on  their  return  boarded 
at  Mrs.  Nestelle's  about  eighteen  months ;  from  Mrs-Nestelle's 
they  went  to  Mrs.  Baker'B,  about  eight  months ;  shortly  after 
that,  his  wife  was  lost  returning  after  a  short  voyage  to  Sa- 
vannah, January  3,  1851. 

He  went  to  Mrs.  Harris'  again,  and  talked  of  getting  mar- 
ried, and  buying  him  a  house  in  this  city.  Mrs.  Harris  ad- 
vised him  to  do  bo.  From  there  he  went  to  Lisbon,  and  on 
his  return  took  rooms  at  Mrs.  Brewster's,  which  he  kept, 
whether  in  port  or  at  sea,  till  his  death. 

While  living  at  Mrs.  Brewster's,  he  bought  the  barque 
Cuba,  and  went  to  Aspinwall.  The  oath  which  he  took  on 
the  registry  of  that  vessel,  is  strong  evidence  of  his  domiciL 
The  act  of  Congress  is  stringent  (1  TJ.  8,  Statutes  at  large^ 
288, 289.)  He  is  required  by  that  act  to  swear  to  his  place  of 
abode,  whether  he  is  sole  owner,  and  if  not  sole  owner,  who 
are  the  other  part  owners,  their  names,  and  their  places  of 
residence,  and  in  case  any  matter  of  fact  required  to  be  sworn 
to,  shall  not  be  true,  the  vessel  is  thereby  forfeited. 

In  connection  with  thiB  evidence,  it  is  material  to  bear  in 
mind  that  the  tax  collector  of  Fairfield  examined  his  lists  for 
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twelve  years  back,  and  did  not  find  Sherwood's  name.  67 
the  statute  of  Connecticut  (Ed.  1849,  p.  603,  see.  9,)  "  The 
polls  of  all  the  white  male  persons  between  twenty-one  and 
seventy  years  of  age,  shall  be  set  in  the  list  at  ten  dollars 
each,"  Ac.  It  is  notorious  that  no  man,  arriving  at  the  age 
of  twenty-one  in  a  Connecticut  town,  escapes  having  his  poll 
set  in  the  list. 

There  is  really  no  conflict  in  the  evidence  in  this  case. 
Every  word  alleged  by  Mrs.  Beers  and  some  others  to  have 
been  spoken  by  him  as  to  his  having  no  home  but  Connecti- 
cut or  his  home  being  on  the  sea,  is  quite  consistent  with  a 
New  York  domicil,  while  similar  declarations  that  his  home 
was  in  this  city,  and  he  would  not  for  any  consideration  live 
in  Connecticut,  are  more  satisfactorily  proved ;  but  such  de- 
clarations, either  way,  are  of  little  weight,  compared  with  the 
facts  proved  in  this  case,  utterly  inconsistent  with  his  having 
a  domicil  in  any  other  place  than  New  York. 

The  whole  of  this  law  is  brought  into  a  small  compass  in 
Story's  Conflict  of  Laws,  sec.  41,  42,  43,  44,  45,  46,  and  47. 
See  also,  1  Bwrgis  Com.,  86,  40,  42 ;  Whicker  vs.  Hume,  5 
Eng.  Law  &  Eg.  R.,  52. 


W.  Lyons,  for  Intestate1*  Brother*  and  Sitter*. 

I.  The  brothers  and  sisters  claim  that  David  F.  Sherwood, 
deceased,  was  born  in  Fairfield,  Connecticut,  in  the  year  1816; 
and  that  he  first  left  his  father's  house  in  the  year  1834: 
that  he  sailed  from  Southport  to  New  York  in  a  market-boat, 
as  a  common  sailor — sailing  summers  and  remaining  home 
winters,  until  the  year  1841,  as  shown  by  the  evidence  of 
Mrs.  Beers,  and  also  by  the  evidence  of  Isaac  Beers,  of  Fair- 
field, which  corroborates  that  of  Mrs.  Beers. 

EL  The  evidence  of  all  the  witnesses  on  both  sides  shows, 
that  from  the  time  he  commenced  going  on  the  water  till  his 
death,  he  was  a  sailor  by  profession,  and  always  followed 
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this  business ;  that  the  time  he  spent  in  New  York  was  white 
he  was  preparing  for  sea ;  and  that  as  a  general  thing,  he  al- 
ways went  to  Connecticut  when  he  returned  from  a  voyage. 
The  general  rule  laid  down  in  the  case  of  Crawford  vs.  W& 
son,  4  Barbour  Rtp.  522,  applies  in  tbisease,  viz* :  that  sailors 
while  following  their  business  or  profession  da  not  lose  their 
original  domicil — they  may  be  legal  residents  of  one  places 
although  they  may  have  been  absent  therefrom  for  yean. 

III.  David  F.  Sherwood  was  married  in  1844,  and  soon 
after  his  marriage  he  left  for  sea,  remaining  away  nearly  two 
years ;  twad  as  soon  as  he  returned  from  sea,  he  went  to  Con* 
necticnt  The  fact  that  his  wife  remained  ia  Monroe-street 
for  a  short  time,  does  not  change  the  residence  of  the  hus- 
band— it  being  a  general  rnle,  that  the  wife  takes  the  domi- 
cil of  the  husband  at  marriage.  Her  residence  in  New  York 
was  temporary,  and  for  a  particular  purpose ;  which  appear* 
from  the  fact,  that  as  soon  as  his  business  rendered  it  neces- 
sary for  him  to  remain  in  New  Orleans,  she  went  to  live  with 
him  there,  leaving  the  house  in  the  possession  of  her  mother, 
Mrs.  Martin,  the  furniture  remaining  the  same,  and  the  other 
boarders  still  remaining  with  her,  as  testified  to  by  Mrs. 
Fitzgerald,  a  witness  called  on  the  part  of  the  father,  showing 
that  she  was  only  a  boarder,  and  did  not  own  the  furniture 
or  keep  house  there. 

IV.  After  his  marriage,  his  wife  was  with  him  on  the 
water,  as  appears  from  the  evidence  of  Mrs.  Brewster  and 
Mrs.  Beers.  His  absence  from  Connecticut  was  of  a  tempo- 
rary nature,  and  for  a  particular  purpose,  as  shown  by  the 
testimony  of  Sarah  Hubbell,  Mrs.  Beers,  and  also  by  his  let- 
ter directed  to  his  father,  where  he  says  distinctly,  that  it  was 
his  intention  to  come  to  Connecticut  and  settle  down.  All  of 
the  witnesses  for  the  father  testify,  that  he  often  said  that  it 
was  his  intention  to  leave  the  water  and  settle  down ;  and  not 
one  of  them  heard  him  say,  that  he  thought  of  making  New 
York  his  home. 
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V.  That  he  never  did  consider  New  York  his  home,  appear* 
from  the  statement  made  by  Captain  Sherwood  to  Mr.  Lyon, 
in  the  spring  of  1851,  and  also  from  the  evidence  of  Nathan 
Qodfrey,  who  says :  that  Capt.  Sherwood  told  him,  that  he 
remained  home  in  Connecticut  at  one  time  two  or  three 
months,  and  that  his  friends  wished  him  to  stay  longer,  but 
his  business  prevented,  Capt  Godfrey  also  swears,  that  he- 
was  always  on  the  water  when  he  oonld  be ;  and  that  he  did 
not  stay  in  port  any  more  than  absolutely  necessary  to  pre- 
pare for  sea.  Mrs.  Parker  ajso  said  that  Capt.  Sherwood  told 
her,  that  he  should  have  left  the  sea  before  and  settled  in 
Connecticut,  if  it  had  not  been  for  his  wife.;  that  during  the 
summer  of  1851,  when  he  had  nothing  to  do,  he  came  to  Con* 
neeticut,  and  when  he  had  business  in  connection  with  his 
ship*  he  went  to  New  York.  Angeline  Sherwood  also  states, 
that  when  the  deceased  was  away  from  Connecticut,  he  was 
at  sea. 

VI.  The  registry  oath  cannot  be  admitted  in  evidence — it 
not  having  been  proved  that  David  F.  Sherwood  ever  signed, 
the  paper,  or  that  the  Deputy  Collector  Clinch,  had  power  to 
administer  an  oath. 

VII.  A  mere  naked  residence  in  New  York  for  a  time, 
while  he  was  preparing  for  sea,  is  not  sufficient  to  change  his 
domicil  from  Connecticut  His  domicil  may  have  been  in 
Connecticut,  and  his  actual  residence  in  New  York.    (19 

WendeU,  11.)  The  fact  of  his  having  been  taken  to  Connec- 
ticut to  be  buried,  points  towards  that  State  as  his  place  of 
residence.  With  these  considerations  the  case  is  respect- 
fully submitted. 

Ow»n  &  Vote,  for  AdtmsattrOor* 


Thb  Subbooatb. — David  F.  Sherwood  having  died  intestate, 
a  question  has  arisen  as  to  his  residence  at  the  time  of  his  de- 
cease, his  brothers  and  sisters  alleging  that  he  was  domiciled  in 
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the  State  of  Connecticut,  and  his  father,  that  he  was  domiciled 
in  the  State  of  New  York.  The  point  is  of  consequence,  as 
determining  the  law  of  distribution.  The  intestate  was  born 
at  Fairfield,  Connecticut,  in  1816.  Before  attaining  full  age, 
he  was  in  the  habit  for  several  years  of  sailing  as  a  mariner 
from  Sonthport,  on  short  coasting  voyages,  returning  frequent- 
ly to  his  father's  residence.  He  subsequently  went  to  sea, 
generally  sailing  from  and  returning  to  the  port  of  New  York, 
and  then  visiting  his  native  place.  In  the  fall  of  1844,  he 
married  in  the  city  of  New  York,  and  resided  with  his  wife 
and  mother-in-law,  at  No.  26  Monroe-street :  he  afterwards 
got  to  be  master  and  owner  of  a  vessel,  was  absent  at  the 
south  a  very  considerable  period  of  time  during  the  Mexican 
war,  and  ultimately  returned  to  New  York.  In  1851,  his  wife 
was  lost  at  sea,  on  a  voyage  from  Savannah — he  came  back 
to  New  York,  boarded  in  East  Broadway  over  a  year,  and 
finally  after  another  voyage  or  two,  he  died  at  this  place. 
These  facts  indicate  generally  a  domicil  at  New  York.  The 
prominent  witness  to  establish  a  residence  in  Connecticut,  is 
Mrs.  Eunice  Beers,  a  sister  of  the  intestate.  Together  with 
her  husband,  she  was  a  party  litigant  in  the  present  proceed- 
ing, but  after  the  cause  had  advanced  to  the  examination  of 
witnesses,  they  assigned  their  interest  I  do  not  think  that 
parties  can  renounce  a  contestation,  and  be  admitted  as  wit- 
nesses after  they  have  become  liable  for  costs.  But  still  taking 
her  evidence  as  competent,  it  is  contradicted  in  its  most  im- 
portant features.  She  says,  that  her  brother  after  his  return 
from  New  Orleans  in  1849,  came  with  his  wife  to  her  house 
at  Faii-field,  and  that  they  remained  there  during  the  year 
1850,  except  when  making  visits  elsewhere,  until  the  month 
of  November.  She  also  testifies,  that  on  his  return  from  the 
voyage  upon  which  his  wife  was  lost,  he  came  to  her  house 
in  February,  1851,  "and  staid  through  the  year  1851,  in 
Connecticut,  principally  visiting  about."  These  statements 
would  place  his  most  usual  abode  for  two  years  in  that  State. 
On  the  other  hand,  Mrs.  Harris  testifies,  that  the  decedent 
came  to  board  with  her  at  No.  80  East  Broadway,  in  January 
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1851,  and  remained  about  thirteen  months ;  he  went  to  Con- 
necticut a  number  of  times  for  two  or  three  days,  or  a  week, 
but  did  not  give  up  his  room.  Mrs.  Brewster  states,  that  she 
let  the  decedent  a  sleeping  apartment  in  February,  1851,  at 
her  house  in  Great  Jones-street,  and  subsequently  in  Grand- 
street  and  Clinton-street — he  furnished  his  room,  and  kept  it 
till  he  died,  though  he  did  not  take  his  meals  there  till  May, 

1852.  She  says,  that  he  was  absent  in  Connecticut  in  1851, 
several  weeks ;  that  he  remained  at  home  a  year  before  going 
to  sea,  and  after  his  return  from  his  last  voyage  died  at  her 
house.  Mr.  Maddox,  a  room-mate  with  the  decedent  at  Mrs. 
Harris',  the  summer  and  fall  of  1851,  says,  that  he  was  seve- 
ral times  absent  about  two  or  three  weeks.  To  go  back  to 
the  year  1850,  Mrs.  Pease,  an  acquaintance  of  Mrs.  Sherwood 
from  childhood,  testifies,  that  after  their  return  from  New 
Orleans  in  1849,  Sherwood  and  his  wife  boarded  at  Mrs. 
Nestelle's  in  East  Broadway,  about  two  years,  and  with  Mrs. 
Baker  in  Henry-street,  six  or  eight  weeks,  during  which  period 
Mrs.  Sherwood  visited  Connecticut  several  times,  the  witness 
on  one  occasion  accompanying  her.  Mrs.  Parker  states,  that 
on  their  return  from  New  Orleans,  the  decedent  and  his  wife 
made  a  visit  to  Connecticut  of  about  three  months,  and  then 
boarded  at  Mrs.  Nestelle's  eighteen  months,  and  at  Mrs. 
Baker's  six  or  eight  weeks.  This  evidence  seems  to  me  entire- 
ly decisive  against  a  domicil  in  Connecticut  during  this  period ; 
and  yet  this  is  the  strongest  part  of  the  case  of  the  brothers 
and  sisters.  There  is  not  the  beginning  of  proof  that  the  time 
he  spent  there,  whether  long  or  short,  was  ammo  manendi, 
with  the  intention  of  permanently  remaining.  His  presence 
there  had  none  of  the  characteristics  of  a  fixed  abode ;  he 
was  visiting  about  from  one  place  to  another,  and  all  the 
while  had  apartments  in  New  York. 

Without  going  back  more  remotely,  I  think  it  clear  that 
the  decedent  was  domiciled  in  New  York  at  the  time  of  his 
marriage  in  1844.  He  marries  here,  and  keeps  house.  It  was 
sought  to  escape  the  force  of  this  fact,  by  endeavoring  to 
make  it  appear  that  the  house  was  kept  by  his  mother-in-law ; 

Vol.  HL— 18. 
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but  she  was  a  poor  woman,  without  the  means  of  supporting 
the  establishment ;  and  the  witness  Godfrey  says  distinctly, 
that  Sherwood  told  him  he  had  purchased  new  furniture,  and 
hired  the  whole  house.  Sherwood's  name  was  on  the  door- 
plate,  and  his  wife  continued  to  live  there  a  year  or  two, 
though  most  of  that  time  he  was  absent  at  sea.  His  absence 
at  the  South  up  to  1849,  was  not  with  the  intention  of  chang- 
ing his  residence;  and  circumstances  indicate  that  subse- 
quently, on  his  return  to  New  York,  he  had  conceived  the 
idea  of  buying  a  farm  and  settling  down  in  Connecticut. 
This  was  probably  in  his  mind  when  visiting  at  Fairfield  with 
his  wife,  but  in  consequence  of  her  expressed  dislike  of  the 
project,  as  I  should  judge,  it  came  to  nothing.  Mr.  Godfrey 
says,  that  he  also  expressed  a  great  aversion  to  living  in  Con- 
necticut. I  place  little  stress  however  on  declarations  of  this 
character  as  against  a  man's  actions  and  course  of  conduct 
There  are  many  statements  of  that  kind,  and  some  to  quite 
the  contrary  effect,  throughout  the  case,  but  they  are  not  enti- 
tled to  much  consideration.  Casual  remarks  in  the  course 
of  conversation  must  weigh  but  little  against  facts. 

New  York  was  the  decedent's  place  of  business  for  many 
years — he  signed  all  his  papers  as  of  New  York — his  vessels 
were  registered  here — he  sailed  from  and  returned  to  this 
port — he  married  here,  kept  house  and  left  his  wife  here, 
when  going  abroad.  It  is  said  the  residence  of  the  wife  can- 
not affect  the  question,  because  the  domicil  of  the  wife  fol- 
lows that  of  the  husband ;  without  controverting  that  legal 
doctrine,  it  is  manifest  that  the  residence  of  the  family  is  an 
important  element  in  determining  the  abode  of  the  head  of 
the  family.  The  wife  is  usually  placed  at  home.  If  not  ac- 
companying her  husband  abroad,  her  residence  is  ordinarily 
the  point  to  which  he  expects  to  return,  and  which  he  esteems 
his  place  of  permanent  domicil.  There  is  another  fact,  which, 
in  a  nicely  balanced  case,  would  be  decisive.  In  1852,  the 
decedent  became  owner  of  the  bark  Cuba,  and  declared  under 
oath  at  the  Custom  House  that  his  "  present  place  of  abode 
or  residence"  was  New  York.  This  sworn  statement  standing 
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alone  would  cany  great  force,  but  when  it  is  in  harmony 
with  the  other  features  of  the  case,  its  effect  is  quite  conclu- 
sive. An  effort  was  made  to  prove  the  decedent  had  paid  a 
poll  tax  as  a  resident  of  Connecticut,  but  it  failed,  at  least  as 
to  any  period  within  twelve  years  before  his  death.  The 
deed  of  land  in  Connecticut,  which  was  introduced  describing 
him  as  of  Fairfield,  does  not  appear  to  have  been  recorded 
at  his  request,  and  the  date  of  the  instrument  was  in  1840, 
some  four  years  before  his  marriage.  It  is  true,  Connecticut 
was  his  domicil  of  origin,  but  that  circumstance  is  of  very 
little  consequence,  save  in  a  doubtful  case,  (1  Burgees  Oom., 
86,  db  see  Bruce  vs.  Bruce,  2  Bos.  &  Pull.  230,)  while  on  the 
other  hand  it  sheds  light  upon  the  nature  of  his  visits  there, 
and  explains  their  motive.  It  was  natural  enough,  after  an 
absence  of  months  and  years,  that  he  should  favor  his  rela- 
tions with  even  protracted  visits.  But  we  should  regard  the 
probable  motive  of  the  act,  in  order  to  judge  of  its  character, 
and  certainly  we  cannot  put  our  finger  on  any  one  of  these 
visits  and  say  that  it  was  made  with  the  intention  of  acquir- 
ing or  resuming  a  residence,  nor  as  to  all  of  them  put  toge- 
ther can  we  find  proof  of  a  continuing  purpose  of  claiming 
or  keeping  a  domicil  at  the  place  of  his  birth — as  against  the 
indicia  of  a  permanent  abode  which  attach  to  the  New  York 
residence.  Was  he  a  resident  of  Connecticut,  when  living 
with  his  wife  in  Munroe  street — or  when  boarding  with  her 
in  East  Broadway  more  than  a  year,  after  their  return  from 
New  Orleans— or  when  boarding  after  her  decease  with  Mrs. 
Harris  for  twelve  or  fifteen  months — or  in  1862,  when  de- 
claring under  oath  that  his  residence  was  in  New  York. 

I  think  his  domicil  here  as  well  established  as  was  consistent 
with  the  nature  of  his  calling.  He  had  no  family  except  his 
wife,  and  his  living  at  lodgings  after  the  decease  of  his  mo- 
ther-in-law does  not  detract  from  the  permanence  of  his 
abode.  (Whicker  vs.  Hume,  5  Eng.  Law  &  Eq.  B.,  52.) 
That  he  remained  here  only  while  preparing  for  sea  is  not 
sustained  by  the  proof,  though  if  it  had  been  the  case,  it 
would  have  been  nothing  extraordinary  for  an  industrious 
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sailing  master.  What  was  this  man's  general  habit  of  lifet 
That  is  alwayB  the  great  and  leading  inquiry  in  questions  of 
domicil.  While  on  land,  where  were  his  business  interests 
centered,  where  did  his  occupations  fix  him  and  his  necessi- 
ties call  him — what  was  the  point  of  his  home  affections?  As 
between  Sherwood's  short  and  occasional  visits  to  Connecticut 
and  the  continued  character  of  his  abode  in  New  York,  whe- 
ther at  housekeeping  or  boarding,  married  or  unmarried — as 
between  the  entire  absence  of  interest  in  property  or  business 
there,  and  the  presence  of  all  his  interests  here — could  it  be 
said  without  violence  to  every  fair  and  natural  inference  to 
be  drawn  from  the  habits  and  pursuits  of  mankind,  that  his 
purpose,  his  objects  and  his  employments  here  were  tempo- 
rary, and  that  there  was  a  fixed  intention  of  a  settled  habita- 
tion at  Fairfield)  I  concede  the  principle  that  sailors  while* 
following  their  avocation,  do  not  necessarily  change  their 
domicil ;  but  it  is  true,  nevertheless,  that  sailors  may  change 
their  domicil,  and,  as,  if  they  mind  their  business,  they  have 
but  little  time  to  spend  on  land,  we  are  limited  perforce  to 
a  narrow  sphere  of  observation  or  field  of  deduction.  But 
even  within  that  small  compass  we  may  discover  a  few  facts 
that  would  be  controlling.  If  a  sailor  marries,  supports  his 
wife,  and  invariably  returns  to  her  when  on  land,  that  cir- 
cumstance alone  would  go  far  to  make  her  place  of  residence 
his  own  home  and  abode.  But  there  is  a  wido  difference  be- 
tween a  mariner  shipping  from  one  port  or  another,  and 
equally  at  homedn  any,  without  a  single  tie  to  attach  him — 
and  the  master  of  a  vessel,  a  man  of  Bubstance,  having  his 
business  always  centered  in  one  spot,  from  which  he  is  absent 
only  for  a  temporary  purpose,  to  which  he  constantly  returns, 
where  he  marries  and  lives  with  his  wife,  where  he  describes 
his  residence  in  a  sworn  official  document,  and  where  he  dies. 
The  home  of  the  former  is  about  as  unstable  and  floating  aa 
the  element  on  which  he  earns  his  livelihood,  that  of  the 
latter  as  determined,  constant,  and  settled  as  the  nature  of  his 
pursuits  admits.  As  to  the  former,  we  may  be  compelled  to 
resort  to  the  domicil  of  origin  in  default  of  finding  any  other, 
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as  to  the  latter,  there  can  be  no  difficulty  in  discovering  his 
usual  abode  and  habitation.  I  have  no  hesitation  in  the  pre- 
sent instance,  in  determining  that  the  decedent's  domicil  was 
at  the  time  of  his  death,  as  well  as  antecedently,  in  the  city 
of  New  York,  and  distribution  must  accordingly  be  decreed 
according  to  the  statutes  of  this  State. 


OnrocHio  w.  Pobcblla. 
In  the  matter  of  the  Estate  of  Antonio  Poboella,  deceased. 

Ufom  a  question  of  assets  the  declarations  of  the  deceased  may  be  admissible  as 
pertinent  to  the  inquiry  whether  the  administrator  has  made  the  proper  efforts 
to  administer  the  estate,  bat  they  are  not  binding  as  declarations  to  charge 
the  representative  with  assets. 

An  executor  or  administrator  is  not  concluded  by  the  statements  of  the  deceased, 
bat  is  only  obligated  to  a  faithful  attempt  to  realise  the  largest  amount  from 
the  assets  which  have  come  to  his  knowledge. 

The  testimony  of  a  witness  in  one  suit,  cannot  be  received  as  evidence  in  another 
suit  although  between  the  same  parties. 

Where  the  wife  of  the  intestate,  after  his  decease,  but  before  the  news  of  his 
death  had  reached  her,  received  debts  due  to  him,  acting  as  his  agent  to 
make  collections  during  his  absence  for  her  support, — Held,  that  having  ap- 
propriated the  money  to  the  purpose  authorized,  in  good  faith,  she  was  not 
liable  to  the  creditors  of  the  deceased.  Whether  the  debtor  who  had  paid 
under  such  circumstances,  could  be  compelled  to  pay  a  second  time  on  an 
action  being  brought  by  the  administrator, — Qu*re  ? 

A  judgment  against  an  administrator  is  no  evidence  of  assets.  The  Revised 
Statutes  have  altered  the  rule  of  the  common  law  in  this  respect.  The 
judgment  only  establishes  the  amount  due  by  the  estate.  The  estate  cannot 
be  distributed  without  the  action  of  the  Surrogate  or  a  court  of  equity,  nor 
can  execution  issue  without  the  permission  of  the  Surrogate. 

GssAanus  Class,  for  Creditor*. 

L  The  administratrix  has  been  guilty  of  perjury  and  fraud 
in  the  administration  of  the  estate,  particularly  in  respect  to 
the  inventory.    1.  In  respect  to  the  item  of  ten  dollars  paid 
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by  Bartolomeo  Solari,  which  should  be  fifty-five,  according  to 
the  deposition  of  Solari,  and  the  evidence  of  Mrs.  Volpe,  Joha 
Sturla,  Stephano  Mission,  and  L.  B.  Missieu.  2.  In  respect 
to  the  forty  dollars  received  from  Mr.  Reynolds.  It  is  shown 
that  it  should  be  eighty-seven  dollars,  at  least,  which  was  paid 
by  Joseph  Martini.  See  his  deposition  and  the  receipt  of  Mrs. 
Porcella  and  of  Montegrif.  3.  She  states  the  indebtedness 
of  Levoroni  at  ten  dollars :  we  have  Bhown  she  received  from 
him  forty  dollars.  See  Levoroni's  and  Antinossi's  evidence. 
4.  She  entirely  omits  the  thirty  dollars  cash  received  by  her 
from  Lewis  Yicare.  5.  She  omits  the  indebtedness  of  Carressa 
Oavernare  and  Sebastiano  Solari,  although  she  had  the  docu- 
mentary evidence  of  at  least  two  of  them  in  her  possession. 

II.  We  have  proved  assets  sufficient  to  pay  the  debts. 

III.  The  judgments  by  default  are  conclusive  evidence  of 
assets.  (4  Cowm,  445;  18  J.  R.,  503;  1  J.  Ca.,  276;  8  T. 
2?.,  685 ;  2  Sanmd.,  219,  note  8.) 


W.  C.  FftlEMAN, 

Philip  Reynolds,  for  Administratrix. 

1.  The  default  permitted  by  the  administratrix  in  the  suit 
by  the  creditors  against  the  estate  is  no  evidence  of  assets. 
(Nicholas  vs.  Chapman,  9  Wend.,  p.  452;  Parker's  Exrs.  vs. 
Gainer's  Admr.,  17  Wend.,  559;  Butter  vs.  Hempstead?* 
Admr.,  18  Wend.,  666 ;  Allen  and  Wife  vs.  Bishop's  Ears.,  25 

Wend.,  414 ;  Dayton  on  Surrogate  law,  page  110,  <£&,  to  116.) 

2.  Declarations  by  an  intestate,  while  living,  of  property 
owned  by  or  due  to  him,  are  not  evidences  of  assets  in  the 
hands  of  the  administratrix,  unless  it  is  shown  the  same  be- 
longed to  or  was  owing  to  the  intestate  at  the  time  of  his 
death,  and  has  been  or  might  have  been  reduced  to  possession 
by  the  administratrix. 
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8.  Payments  made  to  a  wife  by  debtors  of  her  huS^ahfl^  #-4i?  ^ 
and  by  his  authority  and  in  his  absence  from  the  country,  *fcd.     ^ 
prior  to  knowledge  of  his  death,  and  prior  to  granting  letters  v-v*~ "^ 
of  administration  to  the  wife,  and  used  by  her  in  support  of 
herself  and  children,  do  not  constitute  the  wife  an  adminis- 
tratrix de  son  tort. 

4.  Payment  to  a  wife  under  such  circumstances  is  a  pay* 
ment  to  the  husband's  agent,  the  wife,  in  the  absence  of  the 
husband,  she  being  considered  in  law  his  agent  (Church 
vs.  Zanders,  10  Wend.,  p.  79.) 

6.  To  constitute  an  administrator  de  son  tort,  knowledge 
of  death  must  be  brought  home  to  the  person  collecting  or 
intermeddling  with  the  estate,  and  the  general  rule  is  that 
a  party  entitled  to  administration  can  do  nothing  as  admin- 
istrator before  letters  of  administration  are  granted  to  him. 
(Williams  on  Executors,  p.  210;  lb.,  216,  note  1;  lb.,  217, 
note  1;  lb.,  332.) 

6.  A  husband  is  bound  to  support  his  wife,  and  money 
paid  her  during  his  absence  from  the  country,  and  used  for 
that  purpose,  cannot  be  claimed  by  creditors,  if  the  same  be 
reasonable. 


The  Subrogate. — The  decedent  embarked  from  the  city  of 
New  York  for  California,  the  twentieth  of  January,  1853, 
leaving  his  family  here.  He  died  the  twenty-seventh  of 
February  next  ensuing ;  and  his  wife  having  administered, 
an  effort  has  been  made  on  the  part  of  his  creditors  to  estab- 
lish assets  beyond  the  amount  stated  in  the  inventory.  The 
parties  and  the  witnesses  are  Italians,  little  conversant  with 
our  language,  and  having  peculiar  modes  of  transacting  their 
humble  business — which  circumstances  in  conjunction  with 
some  conflict  of  testimony,  render  it  somewhat  difficult  to 
ascertain  the  facts  with  precision.    It  is  in  proof,  that  the 
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intestate  after  his  departure  from  New  York,  stated  his  pro- 
perty and  credits  at  seven  hundred  dollars,  and  if  we  include 
the  bad  debts  due  to  him,  this  estimate  was  not  grossly  exag- 
gerated. His  declarations  on  this  point  may  be  admissible 
as  pertinent  to  the  inquiry,  whether  the  administratrix  has 
made  the  proper  efforts  to  administer  the  estate,  but  they  are 
not  binding  as  declarations  upon  the  administratrix,  so  as  to 
charge  her  with  that  amount  of  assets.  Upon  a  question  of 
due  administration,  an  executor  or  'administrator  is  not  con- 
cluded by  the  statements  of  the  deceased,  but  is  only  obligat- 
ed to  a  faithful  attempt  to  realize  the  largest  amount,  from  the 
assets  which  have  come  to  his  knowledge.  It  would  be  diffi- 
cult to  find  a  person  willing  to  accept  such  a  trust  at  the  ha- 
zard of  being  compelled  to  account  for  the  property,  at  the 
value  or  estimate  placed  upon  it  by  the  deceased.  As  be- 
tween the  estate  and  creditors,  the  declarations  of  the  dece- 
dent may  be  conclusive ;  but  as  to  the  personal  liability  of 
the  trustee,  they  have  no  other  force  or  effect  than  to  put  the 
latter  on  their  being  brought  home  to  him  upon  a  reasonable 
inquiry,  and  effort  at  collection.  With  the  exceptions  here- 
after noted,  the  debts  due  to  the  intestate  Porcella,  appear  to 
have  been  worthless.  The  debtors  were  Italian  strollers,  or 
organ-players — about  as  unpromising  subjects  of  lawsuits  and 
executions  as  could  well  be  imagined.  One  of  them,  at  one 
time  made  a  show  of  offering  to  pay,  provided  he  received 
certain  securities,  which  he  alleged  the  administratrix  pos- 
sessed, but  that  was  the  last  that  was  heard  of  him :  and  ano- 
ther, whom  the  administratrix  followed  to  Boston,  decamped 
in  the  night  with  his  organ,  leaving  his  debt  unpaid.  It  would 
be  utterly  unjust  to  charge  her  for  these  claims.  If  the  cre- 
ditors think  themselves  more  likely  to  be  successful  in  the 
pursuit  of  these  itinerant  musicians,  they  may  take  an  assign- 
ment of  the  demands,  and  make  the  effort  at  their  own  risk, 
on  giving  a  proper  indemnity  to  the  estate. 

The  intestate  before  his  departure  sold  a  piano  to  B.  SolarL 
The  claimants  allege,  that  fifty-nine  dollars  were  due  on  this 
contract  at  the  time  of  Porcella's  death ;  while  the  adminis- 
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tratrix  insists  that  she  received  only  ten  dollars  as  the  amount 
due.  Upon  proceedings  under  the  Code  on  a  judge's  order, 
supplementary  to  a  judgment  and  execution  against  the  admi- 
nistratrix, Solari  testified,  that  he  had  paid  the  administratrix 
in  June,  1863,  the  balance  remaining  due  on  the  contract,  over 
and  above  five  dollars  paid  Porcella.  This  affidavit  is  inadmis- 
sible as  evidence.  The  testimony  of  a  witness  can  never 
bind  a  party  as  a  declaration ;  and  as  evidence,  proofs  in  one 
suit  cannot  be  used  in  another  suit,  although  between  the  same 
parties.  But  it  appears  beyond  all  question,  from  other  evi- 
dence, that  Solari  did  make  a  payment  to  the  administratrix 
in  the  presence  of  several  persons,  and  a  receipt  was  given  on 
the  occasion,  and  yet  no  one  testifies  to  the  amount  paid  ex- 
cept Montegriffe,  who  was  boarding  with  the  administratrix 
when  her  husband  left,  and  who  has  been  living  with  her,  or 
she  with  him  ever  since.  This  same  Montegriffe  claims  to 
have  purchased  a  flute-piano  of  Porcella  for  one  hundred  dol- 
lars, the  day  before  he  sailed,  and  to  have  paid  him  three 
twenty  dollar  gold  pieces  on  account:  and  the  decedent's 
daughter  swears  to  the  payment  Now  first,  as  to  the  piano 
sold  Solari,  besides  the  failure  on  the  part  of  the  administra- 
trix to  prove  the  amount  he  paid,  by  disinterested  witnesses, 
there  is  the  evidence  of  a  sister  of  Porcella,  who  states,  that 
she  came  to  this  country  in  June,  1853,  and  went  to  her  sis- 
ter-in-law's house,  that  Solari  came  there,  and  Mrs.  Porcella 
said,  "  Where  is  my  piano  ?" ;  "  he  said  he  would  bring  it 
the  next  day,  and  the  next  day  he  brought  it  to  her.  I  asked 
Mr*.  Porcella  if  the  piano  was  hers,  and  she  said  it  was."  If 
only  five  dollars  had  been  paid  on  the  contract,  this  conduct 
was  natural,  while  if  all  had  been  paid  but  ten  dollars,  it  is 
difficult  of  explanation.  As  to  the  piano  claimed  by  Monte- 
griffe, in  the  first  place  his  receipt  expresses  that  Mrs.  Por- 
cella herself  had  made  the  sale.  Next  it  is  proved  that  she 
hired  it  out — let  it  to  her  daughter  to  stroll  about  the  streets 
with,  in  company  with  an  unknown  Italian,  on  shares ;  went 
once  before  die  Sardinian  consul  to  sell  it,  and  in  every  res- 
pect treated  it  as  her  own.  Besides,  the  daughter  and  Monte- 
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griffe  disagree  on  a  very  important  point — she  saying  a  re- 
ceipt was  passed  on  the  sale  by  Porcella,  and  he  asserting 
there  was  none.  Which  tells  the  truth  I  cannot  Bay,  but  in 
view  of  the  habits  of  these  people  as  in  proof  before  me,  if 
there  was  a  sale,  there  was  probably  a  receipt,  and  yet  none 
is  produced.  At  any  rate  these  two  witnesses  contradict  each 
other;  and  although  it  is  alleged  that  other  witnesses  were 
present  at  the  transaction,  none  have  been  called  to  solve  this 
difficulty,  or  to  support  the  claim,  or  to  corroborate  the  testi- 
mony. I  therefore  think  the  weight  of  the  evidence  leads  to 
the  conclusion,  that  the  administratrix  should  be  charged 
with  the  proceeds  of  both  these  instruments. 

As  to  the  sums  received  by  her  from  Leveroni  and  Yiacari, 
before  the  news  of  her  husband's  death,  and  as  his  agent  under 
the  authority  he  gave  her  to  make  collections  during  his  ab- 
sence for  her  support,  the  amount  is  of  no  great  consequence, 
as  in  any  event  the  widow  would  be  entitled  to  her  reasonable 
sustenance  out  of  the  estate  for  forty  days  after  the  decease 
of  her  husband.  But  the  principle  involved  is  an  important 
one,  and  the  question  not  without  novelty  and  interest. 

Hie  general  rule  undoubtedly  is,  that  the  authority  of  the 
attorney  or  agent  dies  with  the  principal.  A  dead  man  can 
have  no  one  acting  in  his  name  and  by  his  authority.  And 
although  Justice  Story  in  his  treatise  on  Agency,  shows  that 
this  proposition  is  not  a  universal  one,  yet  the  exceptional 
illustrations  he  gives,  are  of  such  agencies  as  are  either  cou- 
pled with  an  interest  in  the  property,  or  are  ordinarily  admin- 
istered in  the  name  of  the  agent  himself.  In  such  cases,  the 
powers  are  acted  upon  until  notice  of  revocation.  In  Blades 
vs.  Free,  9  Bar.  &  C.  167,  where  a  man  who  for  some  years 
had  cohabited  with  a  woman  passing  for  his  wife,  went  abroad, 
leaving  her  and  her  family  at  his  residence,  and  died  abroad; 
it  was  held,  that  the  executor  was  not  bound  to  pay  for  any 
goods  supplied  to  her  after  his  death,  although  before  infor- 
mation of  his  death  had  been  received.  On  the  other  hand, 
in  Smout  vs.  Ilbery,  10  Meet.  <£  WeUb.,  where  the  deceased 
had  been  in  the  habit  of  dealing  with  the  plaintiff  for  meat 
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supplied  to  his  house,  went  abroad  leaving  his  wife  and  family 
at  his  residence,  and  died  abroad ;  it  was  decided  that  his 
widow  was  not  liable  for  goods  supplied  to  her.  after  her  hus- 
band's death,  and  before  information  of  his  death  had  been 
received.  The  principle  of  this  case  seems  to  be,  that  al-f 
though  the  authority  had  expired,  yet  the  agent  was  not  in 
fault,  nor  in  the  commission  of  any  fraud ;  but  the.  revocation, 
occurred  by  the  act  of  God ;  and  although  the  estate  of  thq 
principal  might  not  be  liable,  the  agent  acting  in  good  faith 
was  not  liable.  In  the  present  instance,  the  vtffe  has  received 
and  expended  the  money  for  her  own  support  She  received  it 
as  the  agent  of  her  husband,  and  if  her  authority  to  receive 
it  be  recognized,  her  authority  to  expend  it  must  be  ratified 
in  the  same  breath.  While  if  her  authority  to  receive  it  be 
denied,  then  the  administrator  of  her  husband  would  have  no 
right  of  action  against  her,  whatever  might  be  his  claim 
against  the  debtor  who  had  paid  her.  The  wife  acted  as  an 
agent  in  good  faith ;  she  received  the  money,  believing  her 
husband  to  be  still  living,  and  expended  it  in  the  support  of 
the  family.  If  her  authority  was  good  until  notice  of  revoca- 
tion, the  administrator  would  have  no  claim — if  it  was  not 
good,  the  cause  of  action,  if  any,  would  rest  with  the  debtor . 
who  had  paid  her  without  authority — and  who,  if  the  valid- 
ity of  the  payment  were  contested,  might  be  compelled  to 
pay  over  again  to  the  administrator  of  the  deceased.  But  as 
the  widow  in  the  present  case  is  administratrix,  it  may  be 
said,  that  in  that  capacity  she  is  bound  to  prosecute  these 
parties  and  make  them  pay  a  second  time.  If  the  claimants 
think  such  a  demand  could  be  enforced,  they  may  prosecute 
it  on  the  same  terms  as  I  have  prescribed  in  regard  to  the  other 
claims.  I  am  not  prepared  to  say  that  there  would  be  a 
recovery,  Tin  view  of  the  modern  inclination  to  relax  some- 
what the  rigid  rule  of  the  common  law,  and  to  lean  towards 
the  Eoman  rule  in  respect  to  acts  done  in  good  faith  before 
notice  of  revocation.  (Houghtaiing  vs.  Marvin,  7  Barb.  S.  C> 
412 ;  Story  on  Agency,  §  497.) 

The  point  urged  by  the  counsel  for  the  claimants,  that  a  judg- 
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ment  by  default  against  an  administrator  is  evidence  of  assets, 
is  not  well  taken — the  Bevised  Statutes  having  altered  the 
whole  system  of  the  common  law  on  this  subject  A  judgment 
against  an  executor  or  administrator,  now  proves  nothing  more 
than  the  amount  the  estate  owes  the  creditor.  All  the  jurisdic- 
tion as  to  the  accounts  is  reposed  with  the  Surrogate  or  the 
courts  of  equity,  and  the  judgment  creditor  cannot  have  the 
estate  distributed,  except  through  the  medium  of  one  of  those 
tribunals,  nor  can  he  lawfully  issue  execution  on  his  judgment 
without  the  permission  of  the  Surrogate.  The  judgment  at 
law  is  in  fact  only  a  liquidation  of  the  debt,  and  does  not  con- 
clude the  administrator  or  executor  on  the  question  of  assets, 
at  all.  It  is  proper,  therefore  in  the  present  proceeding,  to  ex- 
amine the  accounts  of  the  administratrix,  and  if  on  being  made 
up  on  the  principles  I  have  laid  down,  there  is  anything  remain- 
ing to  be  distributed  among  the  creditors,  they  must  share 
ratably  without  any  preference  in  favor  of  the  parly  who 
recovered  the  judgment. 


Wiloox  vs.  MoCabthy. 
In  the  matter  of  the  Estate  of  Eliza  MoCabthy,  deceased. 

A  lboatbb  having  received  payment  of  the  principal  sum  of  a  legacy  in  two  rams, 
and  given  a  receipt  in  full,  and  the  executor  having  subsequently  offered  to 
pay  the  interest,  admitting  there  was  a  balance  of  interest  due, — HeUL,  that 
this  was  a  sufficient  acknowledgment  of  the  claim  to  remove  any  presumption 
to  be  drawn  from  the  receipt.  Whether  the  rule  that  where  there  is  no  con- 
tract to  pay  interest,  if  the  principal  is  accepted  in  full  satisfaction,  interest 
cannot  afterwards  be  recovered,  applies  to  an  executory  trust, — Quare  t 

It  is  the  duty  of  an  executory  trustee  to  see  that  the  legatee  is  paid,  and  to  apprise 
him  in  reasonable  time  of  the  amount  due,  and  to  offer  payment.  He  cannot 
take  advantage  of  the  mistake  of  the  legatee,  or  bar  his  rights  in  equity  by  a 
receipt  or  even  a  release  under  seal,  when  error  has  been  committed. 

J.  P.  Cbosbt,  for  Petitioner. 

I.  A  receipt  in  full  is  only  primd  facie  evidence  of  what 
it  purports  to  be,  and  when  given  by  a  party  unaware  of  his 
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rights  or  who  has  not  had  an  opportunity  of  examining  into 
them,  may  be  explained: — For  this  point  I  refer  to  Lawrence 
v.  SohwylhUl  New.  Co.,  4  Wash.  O.  0.9  562;  confirming 
Thompson  v.  Faussat,  Peters  C.  C,  182 ;  also  Ensign  v.  Web- 
ster, 1  Johns.,  Cos.,  145. 

II.  From  the  law  as  laid  down  in  these,  and  other  cases 
which  might  be  cited,  it  is  very  evident  that  the  receipt  given 
by  the  legatee,  purporting  to  be  in  fall  of  the  legacy  left  to 
her,  must  only  be  taken  as  showing  a  payment  on  account  of 
what  was  then  due,  and  thus  the  point  raised  by  the  execu- 
tor that  payment  and  receipt  of  the  principal,  excludes  a 
claim  for  interest,  falls  to  the  ground:  for  the  payments 
admitted  were,  in  this  view  of  the  case,  in  the  first  place 
payments  of  the  interest  due  at  the  time  of  the  payments 
respectively,  and  the  balance  was  on  account  of  the  principal. 

HL  The  admissions  and  promises  of*  the  executor  were 
made  upon  a  valid  consideration,  viz.:  the  possession  of 
assets  of  the  estate  by  the  executor,  and  they  should  be  held 
binding  upon  him.  (See  BTc.  of  Troy  vs.  Topping,  9  Wend., 
273,  and  18  Wend.,  558). 

IY.  The  amount  due  on  the  25th  May,  1844,  as  admitted 
by  the  letter  of  the  then  counsel  of  the  executors  was 
$274  05;  "Int.  on  this  balance"  to  September  15,  1855— 
eleven  years,  and  three  months,  and  twenty  days,  is  $216  82, 
making  in  the  aggregate,  $490  87. 

V.  The  petitioner  should  have  an  order  directing  the  execu- 
tors of  Eliza  McCarthy,  to  pay  over  to  the  attorney  of  the 
petitioner,  the  above  amount,  together  with  the  costs  of  these 
proceedings. 

S.  Swain,  for  Executor. 

When  interest  is  not  stipulated  for  in  the  contract,  and  is 
recoverable  merely  as  damages  or  as  an  incident  to  the  debt, 
a  creditor  is  precluded  from  sustaining  an  action  for  its 
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recovery  after  accepting  the  principal.  {Fake  vs.  Eddy's 
Executor,  15  Wend.,  76).  After  payment  of  the  principal 
of  a  debt,  an  action  will  not  lie  for  the  interest  {Stevens  vs. 
Barringer,  18  Wend.,  639).  If  a  party  accepts  the  principal 
of  his  debt,  he  cannot  afterwards  sue  for  the  interest  (TSr 
lotson  vs.  Preston,  3  J.  P.,  229).  Payment  made  and 
received  specially  in  relinquishment  of  principal,  prevents 
an  action  for  the  amount  of  the  interest  {The  People  vs. 
Co.  of  New  York,  5  Cow.,  331). 


The  Subrogate. — The  petitioner,  who  was  on  titled  to  a 
legacy  of  six  thousand  dollars  under  the  will  of  the  deceased, 
received  that  sum  in  two  payments,  for  the  last  of  which  she 
gave  a  receipt  "  in  full  of  the  legacy."  There  was  at  that 
time  due  to  her  frotn  the  estate  the  sum  of  $274,  for  interest 
on  the  bequest,  which  she  now  claims  in  the  present  proceed- 
ing. The  executor,  however,  sets  up  the  rule  of  law,  that 
where  there  is  no  contract  to  pay  interest,  if  the  party  to 
whom  the  money  is  due  accept  the  amount  of  the  principal 
in  full  satisfaction,  he  cannot  afterwards  recover  interest  I 
much  doubt  whether  that  rule  should  be  strictly  applied  to  a 
case  of  this  kind.  The  executor  is  a  mere  trustee  for  the 
management  of  the  estate  for  the  benefit  of  all  parties  con- 
cerned. He  acts  in  a  fiduciary  capacity,  and  the  reason  why 
he  is  chargeable  with  interest  is,  that  the  fund  is  supposed  in 
the  course  of  a  year  after  the  testator's  death,  to  come  into 
the  hands  of  the  executor  and  to  be  earning  interest  As 
between  him  and  the  cestui  que  trust,  a  mere  receipt,  even  at 
law  susceptible  of  explanation,  ought  not,  it  seems  to  me,  to 
operate  as  an  estoppel  in  equity,  in  bar  of  an  accounting, 
when  on  an  explanation  of  the  facts,  it  appears  that  the  cestui 
que  trust  has  not  been  paid  the  full  amount  due.  It  is  the 
duty  of  an  executory  trustee  to  see  that  the  legatee  is  paid, 
and  to  apprise  him  in  reasonable  time  of  the  amount  due, 
and  to  offer  payment    {MerricKs  Estate,  1  Ash.,  805.)    He 
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Cannot  take  advantage  of  the  mistake  of  the  legatee,  or  bar 
his  rights  in  equity  by  a  receipt  or  even  a  release  nnder  seal, 
-when  error  has  been  committed.  Without  however  resdrtiftg  to 
this  principle  I  think  the  offer  of  the  executor  to  pay  the  inte- 
rest, in  1849,  a  sufficient  acknowledgment  that  it  still  remained 
due,  removing  any  possible  presumption  to  be  drawn  from  the 
receipt  given  for  the  legacy.  This  offer  was  in  writing  and 
admitted  a  "  balance  of  interest  due" — referring  the  legatee  to 
the  counsel  for  the  estate,  to  receive  it  on  executing  a  release. 
Compound  interest  is  never  chargeable  against  an  executor, 
unless  he  has  been  guilty  of  a  gross  violation  of  duty,  and  it 
cannot  be  allowed  in  this  case  any  further  than  the  executor 
has  agreed  to  pay.  The  counsel  to  whom  he  referred  the  lega- 
tee in  1849,  stated  the  amount  then  due  at  $366  38,  and  there 
must  be  a  decree  for  the  payment  of  that  sum— each  party 
paying  his  own  costs. 


Bubtis  v*.  Doughty. 
In  the  matter  of  the  Estate  of  Samuel  Sttlwell,  deceased. 

The  tettator  directed  the  sale  of  certain  real  estate,  and  then  gave  one  half  of  the 
proceeds  to  S.  S.,  a  nephew ;  one  eighth  to  S.  S.,  another  nephew ;  one  eighth 
to  the  executor,  "  to  be  by  him  held  in  trust  and  invested,  and  the  interest 
thereof  paid  to  M.  D.  and  his  heirs ;"  another  eighth  to  the  executor  "  to  be 
by  him  held  in  trust  and  invested,  and  the  interest  thereof  paid  to  E.  D.,  and 
his  heirs,"  and  the  remaining  one  eighth  to  the  executor  "  to  be  by  him  held 
in  trust  and  invested,  and  the  interest  paid  to  W.  B.  and  his  heirs." — Held, 
that  it  was  the  intention  that  the  executor  should  hold  the  several  shares  in 
trust  for  the  parties  named,  during  life,  with  remainder  to  their  children. 

The  word  "  heirs"  will  not  be  interpreted  as  a  word  of  limitation,  if  the  intention 
be  apparent  to  use  it  in  another  sense.  The  appointment  of  a  trustee  and  a 
direction  to  pay  the  interest  and  keep  the  principal  invested,  are  such  circum- 
stances as  in  contrast  with  other  dispositions  of  the  will,  operate  to  show  that 
a  bequest  in  favor  of  A,  and  his  heirs,  was  not  intended  as  an  absolute  legacy 
to  A. 
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There  is  no  rigid  technical  rale  governing  the  interpretation  of  wills  The  nee 
of  words,  whether  scientific  or  not,  in  their  ordinary  signification  must  be 
intended ;  but,  if  by  the  employment  of  interpretative  language,  or  by  the 
insertion  of  other  provisions,  it  can  be  seen  that  those  terms  have  been  em- 
ployed in  a  signification  different  from  their  ordinary  sense,  the  purpose  of 
the  testator  will  be  carried  out. 

The  Subbogate. — This  will,  which  has  already  been  before 
me  for  construction,  again  requires  judicial  interpretation,  on 
the  final  distribution  of  the  estate  in  consequence  of  the  de- 
cease of  the  testator's  widow.  By  one  of  the  clauses  of  the 
will,  the  testator  directs  the  sale  of  number  fifteen  James 
Slip,  after  the  decease  of  his  wife  Elizabeth,  and  then  dis- 
poses of  the  proceeds  as  follows : — "  I  do  give  and  bequeath 
one  half  of  the  nett  proceeds  of  such  sale  to  Samuel  Stilwell, 
of  Schoharie  county,  the  son  of  my  brother  Thomas,  deceased. 
ifef?i,Igiveand  bequeath  to  Stephen  Stilwell,  of  Broome  county, 
the  son  of  my  brother  Thomas,  one  eighth  part  of  the  nett  pro- 
ceeds of  the  sale  of  the  store,  &c.  Item,  I  give  and  bequeath 
to  Samuel  S.  Doughty,  the  one  eighth  part  of  the  nett  proceeds 
of  the  sale  of  the  store,  &c,  to  be  by  him  held  in  trust  and 
invested,  and  the  interest  thereof  paid  to  Moses  Dodd  and  his 
heirs.  Item,  I  give  and  bequeath  to  Samuel  S.  Doughty, 
the  one  eighth  part  of  the  nett  proceeds  or  the  sale  of  the  store, 
&c.,  to  be  by  him  held  in  trust  and  invested,  and  the  inte- 
rest thereof  paid  to  Edward  Dodd  of  the  city  of  Newark,  and 
his  heirs.  Item,  I  give  and  bequeath  to  Samuel  S.  Doughty 
the  remaining  eighth  part  of  the  nett  proceeds  of  the  sale  of 
the  store,  &c,  to  be  by  him  held  in  trust  and  invested,  and  the 
interest  thereof  paid  to  William  Burtis,  of  the  town  of  New- 
town, Queen's  county,  Long  Island,  and  to  his  heirs."  Moses 
Dodd  is  living  and  has  children,  none  of  whom  are  of  age. 
William  Burtis  is  living  and  has  children,  all  of  whom  are  of 
age.  Edward  Dodd  died  after  the  testator,  leaving  a  number 
of  children  under  age. 

Was  it  the  design  of  the  testator  to  vest  the  last  three  lega- 
cies in  the  parties  named  absolutely!   No  doubt  a  direct  gift 


NEW- YORK,  SEPTEMBER,  1856.  289 

BURTIS  VI.   DOUGHTY. 

to  A.  and  his  heirs  vests  the  title  in  A.,  the  term  heirs  gene- 
rally and  primarily  expressing  limitation  and  not  purchase. 
But  the  ordinary  sense  of  any  technical  term  may  be  so  con- 
trolled by  the  context  as  to  change  its  signification.  This 
very  word  "  heirs"  has  often  been  nsed  inaccurately,  so  as  to 
render  it  necessary  to  divorce  it  from  its  usual  signification 
in  order  to  conform  to  the  manifest  intention  of  the  testator. 
If  there  be  indications  on  the  face  of  the  will  that  it  was  used 
as  a  word  of  purchase,  for  example,  as  meaning  children,  then 
its  technical  purport  must  give  way  and  it  will  be  interpreted 
as  a  word  of  purchase.  {Crawford  vs.  Trotter,  4  Madd.  R.} 
361.)  The  modern  inclination  is  undoubtedly  to  constrne  a 
devise  to  A.  and  his  children  as  amounting  to  a  devise  to  the 
former  for  life  with  remainder  to  the  children,  and  this  dis- 
position is  particularly  shown  in  respect  to  bequests  of  per- 
sonalty. {Morse  vs.  Morse,  2  Simon,  485 ;  North  vs.  Martin, 
6  Id.,  266 ;  French  vs.  French,  11  Simon,  257;  Bain  vs.  Let- 
cher, lb.,  397;  Robinson  vs.  Stmt,  4  Beav.,  450 ;  2  Jarman 
on  Wills,  p.  330,  note  k.,p.  313.)  I  do  not  consider  it  neces- 
sary to  discuss  these  cases  with  any  particularity,  but  only 
refer  to  them  for  the  purpose  of  showing  the  leaning  or  ten- 
dency, as  to  legacies,  in  favor  of  the  general  intention  of  the 
will  and  against  a  technical  construction.  The  question  now 
before  me  is  whether  the  testator  by  the  use  of  the  word 
"  heirs,"  intended  to  express  the  nature  of  the  estate  or  inte- 
est  of  Burtis  and  the  Dodds  in  the  legacy  as  absolute,  or  to 
point  out  a  class  of  persons  who  should  take  with  them,  or 
after  them.  This  is  to  be  determined  by  the  legal  significa- 
tion of  the  term,  unless  another  meaning  be  apparent.  As 
to  the  legacy  to  Burtis,  the  direction  is  to  pay  the  interest  to 
him  "  and  to  his  heirs."  The  word  "  to"  is  not  contained  in 
the  previous  legacies,  but  although  its  use  has  not  been  thought 
to  be  indifferent  in  a  case  of  this  kind,  (2  Jarman  on  Wills, 
p.  313,)  I  place  no  stress  upon  it  here.  But  it  is  observable 
in  the  first  place,  that  there  is  a  marked  difference  between 
these  three  legacies  out  of  the  proceeds  of  this  land,  and  those 
which  immediately  precede  them,  the  latter  being  given  to 
Vol.  HI.— 19 
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the  legatees  directly  and  without  even  words  of  limitation, 
and  the  former  being  placed  in  trust.  This  difference  raises 
a  fair  doubt  whether  the  word  "  heirs"  was  used  as  a  term 
of  limitation,  especially  in  view  of  the  trust  The  fund  is 
to  be  held  and  invested  by  the  trustee,  and  of  course  an  im- 
mediate payment  was  not  intended,  for  in  that  case  no  trustee 
would  have  been  necessary.  In  Vaughcm  vs.  The  Marquis 
of  Headfort,  10  Simon,  639,  where  there  was  a  legacy  to  H. 
44  and  his  children,  to  be  secured  for  their  use,"  it  was  deter- 
mined that  H.  was  entitled  for  life,  with  remainder  to  his 
children,  the  life  estate  of  the  former  being  implied  from  the 
words  which  implied  a  trust.  It  is  fair  to  argue  from  the  inter- 
position of  trustees,  (Jesson  vs.  Wright,  2  Bligh  i?.(  1820,  1,) 
that  the  testator  did  not  mean  the  legatees  to  receive  the  un- 
controlled disposition  of  the  legacy,  and  although  this  cannot 
restrain  the  right  of  the  "  heirs"  to  the  capital,  there  being  no 
limitation  over  as  to  their  interest,  it  can  be  made  to  operate 
on  the  estate  of  the  first  taker  so  as  to  limit  him  to  a  life- 
estate.  In  Morse  vs.  Morse,  a  case  above  cited,  a  similar  de- 
duction seems  to  have  been  drawn  from  the  appointment  of 
trustees.  But  it  must  not  be  overlooked,  also,  that  the  gift 
to  the  first  named  legatees  relates  only  to  the  interest.  There  is 
no  gift  to  them  of  the  principal  unless  it  is  to  be  implied.  Now, 
though  ordinarily  a  gift  of  the  interest  without  any  restriction 
as  to  time,  passes  the  principal  even  though  there  be  a 
trust,  the  reason  of  the  rule  exists  in  there  being  no  qua- 
lification as  to  the  time  of  enjoyment,  which  therefore  must 
be  in  perpetuity ;  but  if  other  objects  are  named  to  enjoy  the 
interest,  then  there  is  a  restriction  as  to  time,  and  the  reason 
of  the  rule  ceasing,  an  absolute  estate  will  not  be  implied.  The 
unqualified  ownership  is  not,  in  the  first  instance,  given  to  the 
first  taker,  and  it  cannot  be  implied  in  the  face  of  a  trust  and  a 
direction  to  pay  the  interest  to  his  "  heirs."  The  word  "  heirs" 
in  relation  to  personal  property,  is  often  construed  to  intend 
next  of  kin  or  children,  and  if  the  latter  expressions  had  been 
used  in  these  clauses  of  the  will,  there  could  have  been  no 
question  as  to  the  proper  construction.    I  think  there  is  no 
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doubt  as  to  the  meaning  of  these  provisions  as  they  stand. 
There  is  no  rigid  technical  rule  governing  the  interpretation 
of  wills.  Of  course  the  use  of  terms,  whether  scientific  or 
not,  in  their  ordinary  signification  must  be  intended,  or 
otherwise  we  are  left  to  mere  conjecture;  but  if  by  the  em- 
ployment of  interpretative  language,  or  by  the  insertion  of 
other  provisions,  it  can  be  seen  that  those  terms  have  been 
employed  in  a  signification  different  from  their  ordinary 
sense,  the  purpose  of  the  testator  will  be  carried  out.  The 
marked  manner  in  which  the  testator  in  this  case  has  directed 
three  eighths  of  the  proceeds  of  this  land  to  be  held  in  trust 
and  invested,  and  the  interest  paid,  satisfies  me  he  did  not 
mean  the  first  cestui  que  trusts  to  have  any  more  than  the 
interest,  and  as  that  intention  can  be  effectuated  by  declaring 
them  entitled  only  to  a  life  interest,  it  is  the  duty  of  the  court 
so  to  interpret  the  will.  As  no  limitation  exists  in  relation 
to  the  payment  of  the  interest  to  the  u  heirs,"  an  absolute  estate 
in  them  must  be  implied — that  is,  the  decree  must  provide 
for  a  life  estate  in  the  parents,  with  remainder  to  the  next 
of  kin. 


Cabboll  vs.  Norton. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 
John  L.  Norton,  deceased. 

Although  there  are  more  than  two  witnesses  to  a  will,  yet  a  compliance  with  the 
form*  prescribed  by  the  statute,  in  the  presence  of  two,  is  all  our  law  requires, 
notwithstanding  a  third  witness  attested 

A  will  admitted  to  probate, — where  the  testator  was  very  aged,  and  the  powers  of 
his  mind  somewhat  impaired,  but  there  were  no  traces  of  fraud,  the  will  was 
holographic  and  its  provisions  were  consonant  with  the  state  of  his  affections. 

The  exertion  of  influence  to  the  extent  of  destroying  free  agency  will  never  be 
presumed  merely  from  opportunity  and  interest,  when  there  are  indicia  of 
volition,  spontaneousness,  and  consonance  of  the  testamentary  provisions 
with  the  state  of  the  affections. 
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To  detract  from  the  force  of  inetrnotioBe,  there  mutt  be  tome  ground  for  i 

control  or  influence,  or  en  effort  to  produce  the  inetructjone*  or  eome  oogmV 
sence  of  the  testamentary  act,  or  eome  trace  of  fraud,  complicity  or  clandee- 
tinity. 


BL  Banwers*, /or 

I.  The  will  was  duly  executed,  as  appears  by  the  testimony 
of  the  subscribing  witnesses.  It  was  subscribed,  published, 
and  witnessed  at  the  request  of  the  testator.  The  only  point 
therefore  is,  was  it  signed  in  the  presence  of  the  witnesses  or 
acknowledged  by  him  to  have  been  so  made  to  each  of  the 
attesting  witnesses.  We  do  not  contend  it  was  signed  in 
presence  of  each,  but  we  say  it  was  acknowledged  to  them, 
and  thus  the  second  act  mentioned  in  the  statute  was  duly 
performed. 

The  object  of  the  statute  is  to  guard  against  fraud  Zetoie 
vs.  Lewis,  1  Kern.,  220.  In  that  case  there  was  a  clear  want 
of  evidence.  Rutherford  vs.  Rutherford,  1  Demo,  33,  was 
the  case  of  a  man  sick  unto  death,  and  his  wife,  the  devisee 
and  legatee,  spoke  for  him.  There  was  an  entire  defect  of 
proof  in  that  case. 

In  Brmkerhoof  vs.  Bemsen,  8  Paige,  488,  it  distinctly  ap- 
peared there  was  no  publication,  (see  p.  498,  near  the  foot* 
S.  C.  26  Wen,,  332.)  No  form  of  words  is  necessary. 
There  the  will  was  written  by  the  daughter — an  executrix. 
Chaffee  vs.  Baptist,  Miss.  Con.,  10,  Paige,  85.  The  will 
in  that  case  was  not  signed  by  the  testatrix,  and  she  said 
nothing  of  the  signature,  which  had  been  made  for  her.  It 
is  not  necessary  all  the  witnesses  should  recollect  all  the  facta 
Nelson  vs.  McOiffert,  8  Barb.  Ch.  B.,  162.  In  this  last 
case  the  Chancellor  says,  p.  163,  "  The  statute  does  not  re- 
quire any  particular  form  of  words  to  be  used  by  the  testator, 
either  in  the  admission  of  his  signature,"  Ac.  Jauncey  vs. 
Thome,  2  Barb.,  Ch.,  41.  That  case  was  argued  by  the 
ablest  counsel  in  the  State,  and  was  decided  by  our  experi- 
enced Chancellor  after  a  full  examination  of  all  the  adjudged 
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and  though  the  statute  was  differently  worded,  yet,  as 
to  the  principle  above  referred  to,  it  is  in  point.  At  page  59 
the  Chancellor  says,  "  I  do  not  deem  it  necessary  that  the 
testator  should  in  terms  declare  that  his  name  signed  to  the 
will,  was  so  signed  by  him.  But  the  production  of  the  will 
with  his  name  subscribed  to  it,  and  in  such  a  way  that  the 
signature  could  be  seen  by  the  attesting  witnesses,  and  the 
request  of  the  testator  that  they  should  witness  the  execution 
of  the  instrument  by  him,  or  as  his  will,  would,  of  itself,  be 
a  sufficient  acknowledgment  of  his  signature  to  render  the 
will  valid."  This  is  the  spirit  of  the  English  cases,  under  1 
Vie.  Ch.,  26,  which  is  similar  to  our  present  statute,  except 
that  by  the  English  statute,  a  publication  in  presence  of  wit* 

\  is  not  required. 


II.  Was  the  deceased  competent  to  make  a  will,  or  in  other 
words,  was  he  of  disposing  mind  and  memory! 

The  rule  of  law  on  this  point  is,  that  any  one  not  an  idiot, 
lunatic,  or  non  compos  mentis,  may  make  a  will,  be  his  un- 
derstanding ever  so  weak. 

JTon  compos  mentis  is  defined  by  Lord  Coke  as  of  four  kinds. 
1.  Idiota.  2.  He  that  by  sickness,  grief,  or  other  accident 
wholly  loses  his  memory  and  understanding.  3.  Lunatics. 
4b  He  that  is  drunken,  &c.  (Blanehard  vs.  Nestle,  3  Demo, 
37,  41.)  The  only  division  of  non  compos  mentis  to  be  con- 
sidered here  is  this — had  the  decedent  wholly  lost  his  memory 
and  understanding.  (Stewarts  Executors  vs.  Zispenard,  26 
Wendell.  See  authorities  cited  at  pages  299-301.)  The  term 
non  compos,  of  unsound  mind,  means  a  total  deprivation 
of  sense.  A  total  deprivation  of  sense  cannot  exist  when  a 
man  can  travel  alone  from  New  York  to  Bockaway  and  back, 
change  conveyances,  judge  of  the  relative  propriety  of  sell- 
ing property  in  the  lump  or  in  lots,  get  up  maps  for  the  sale, 
buy  coats  and  blankets  and  pay  for  them,  count  money,  and 
look  to  his  affairs. 

IIL  There  is  no  evidence  of  undue  influence,  or  in  fact  of 
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any  attempt  to  exercise  any  influence  whatever.  There  is  no 
witness  who  speaks  of  the  declarations  of  the  deceased  as  to 
what  disposition  he  would  make  of  his  property,  except  Ann 
Lew.  No  other  witness  swears  like  her.  She  says  she  never 
heard  Mr.  Norton  talk  sensibly — that  he  did  not  like  to  stay 
with  Carroll,  and  complained  of  him.  If  this  was  true,  why 
did  he  stay  there?  This  is  wholly  contradicted  by  the  ur- 
gency of  the  old  gentleman  to  get  him  in  the  Custom  House. 
It  ia  inconsistent  with  his  laudations  of  his  worth  and  bravery, 
with  his  affection,  and  his  declarations  that  he  intended  to 
make  his  house  his  home  while  he  lived,  and  in  fact  with  the 
whole  case  and  all  the  other  evidence.  There  is  not  one  of 
the  cases  where  undue  influence  has  been  held  to  avoid  a  will, 
where  the  circumstances  are  at  all  like  this.  They  are  cases 
where  the  deceased  was  confined  to  the  house,  and  dependent 
upon  those  around  him  for  physical  aid,  and  generally  was 
bed-ridden.  As  to  the  cases  in  Curteis  referred  to,  in  one  of 
them,  the  sole  legatee  had  prepared  a  draft  or  form  of  the 
will  and  had  no  doubt  fixed  it  up  to  suit  himself.  He  was 
the  solicitor  of  the  deceased  and  bore  no  other  relation.  The 
other  was  a  case  where  strangers,  an  innkeeper  and  a  lawyer, 
shared.  (Panton  vs.  WUliamsy  2  Curteis,  530.)  The  wills  and 
codicils  were  in  the  handwriting  of  the  executor  and  chief 
legatee.  Mowry  vs.  SUber,  in  this  court,  is  the  case  chiefly  re- 
lied on  by  the  counsel.  I  confess  that  is  the  strongest  case, 
and  contains  the  strongest  expression  as  to  the  onus  prdbandi 
of  any  I  have  seen.  But  there  your  honor  dwelt  upon  the  fact 
that  Mowry,  the  son-in-law,  called  the  lawyer,  and  was  present 
at  the  instructions  and  execution.  The  old  man  was  near  death, 
and  repeated,  parrot-like,  his  instructions  to  the  lawyer  who 
wrote  the  will.  It  is  put  upon  the  ground  not  of  persuasion, 
but  that  it  does  not  really  express  the  will  of  the  deceased — 
but  the  will  of  another. 

That  John  L.  Norton  knew  the  contents  of  the  will,  if  he 
knew  any  thing,  is  evident,  because  he  wrote  it  all  himself. 
Norton  was  of  much  superior  mind  and  intellect  to  Silber, 
and  rather  obstinate  or  wilful.   His  affections  were  strong,  but 
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he  was  not  easily  persuaded.  He  travelled  about,  and  stayed 
and  went  where  he  pleased  He  did  not  live  with  Carroll  at 
the  time  the  will  was  made.  There  is  no  evidence  that  Car- 
roll had  ever  spoken  to  him  on  the  subject  He  was  not  pre- 
sent at  its  execution,  nor  is  there  anything  to  show  he  knew 
of  the  intention  to  make  a  will. 

Wm.  Watson, /or  Contestant  J.  L.  Norton. 

I.  The  paper  offered  for  probate  is  not  proved  according 
to  law.  The  statnte  now  in  force  requires  that  the  "  subscrip- 
tion shall  be  made  by  the  testator  in  the  presence  of  the  at- 
testing  witnesses,  and  also  that  he  declare  it  to  be  his  last 
will."  Both  acts  must  be  performed ;  one  cannot  be  inferred 
from  the  other.     {Lewis  vs.  Lewis,  18  Barb.y  25.) 

(a.)  These  formalities  were  not  required  at  the  time  of  the 
will  of  Jauncey,  cited  by  the  executor's  counsel. 

(&.)  Sarah  Axford  says  that  she  gave  her  whole  attention 
at  the  time,  and  that  no  execution  was  proved  or  acknow- 
ledged except  publication.  The  father  says  it  was  not  exe- 
cuted in  his  presence.  He  should  have  liked  it  better  if  it 
had  been.  He  thinks  execution  was  acknowledged.  The  son 
says  he  thinks  the  testator  said,  "  that  is  my  name."  At  all 
events,  Sarah  Axford  was  an  attesting  witness,  and  execution 
was  not  acknowledged  to  her,  though  the  act  requires  it  shall 
be,  if  not  signed  in  their  presence,  acknowledged  to  each  of 
the  attesting  witnesses. 

(c.)  There  is  no  attestation  clause.  As  facts  stated  in  an 
attestation  clause  supply  imperfect  proof,  (2  Bradford^  73,) 
so  the  entire  absence  of  any  attestation  clause  raises  an  infe- 
rence against  such  proof. 

(d.)  It  is  important  that  a  strict  compliance  with  statute 
formalities  be  required.  Had  counsel  been  present  to  attend 
to  formalities,  it  would  have  been  equally  his  duty  in  a  case 
like  this  to  have  directed  the  infirm  testator  to  the  claims  of 
others,  brought  them  to  the  testator's  memory,  and  seen  that 
no  imposition  was  practised  either  through  influence  or  in 
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any  other  way,  and  acquainted  hitn  that  the  ground  On  which 
he  made  the  will,  viz.,  that  others  had  enough,  watt  a  mistake* 
(1  Jarnnan,  80.) 

II.  John  L.  Norton,  at  the  date  of  this  will,  was  not  of 
sound  and  disposing  mind  and  memory. 

(a.)  In  addition  to  facts,  circumstances,  and  letters,  nine- 
teen witnesses  depose  to  incapacity.    They  festablish  great 
loss  of  memory  in  the  deceased — that  a  few  days  prior  to  the 
date  of  the  will  during  a  ride  to  Eockaway,  he  stopped  at 
every  baker's  shop  in  Brooklyn  for  bread,  forgetting  he  had 
bought  some  a  moment  since.    He  forgot  an  old  friend,  Van 
Nostrand,  before  reaching  the  court  house,  though  told  who 
he  was  on  setting  out ;  and  could  not  be  made  to  remember 
bis  grand-daughter.    He  was  insensible  to  the  proprieties 
of  life,  as  shewn  at  table  and  in  Eider's  store.    Pearsall  re- 
fused to  paper  the  house  as  he  requested,  and  Stewart,  the 
lawyer,  to  address  him  on  business,  from  incapacity  that  was 
apparent.     Morrison  notifies  him  to  withdraw  his  account 
from  the  bank  and  admonishes  his  friends  he  is  too  old  to  be 
suffered  to  endorse.  These  witnesses  depose  to  facts,  saw  him 
as  he  was,  and  for  the  most  part  are  in  the  same  station  of 
life  as  the  witnesses  to  the  will.    On  the  other  hand,  the 
alleged  executor,  besides  the  subscribing  witnesses,  calls  but 
eight.  One  of  them,  Mr.  Beardsley,  says  that  the  deceased  had 
failed  much  in  five  years,  was  childish,  and  doted  on  Carroll, 
using  a  phrase  which  is  incompatible  with  the  exercise  of 
sense  and  judgment  in  a  testamentary  disposition.    The  me- 
dical witness,  Hyslop,  states  that  he  had  no  sufficient  conver- 
sation to  judge  of  his  mind.    Counsel  who  did  his  business 
were  not  called,  but  counsel  who  did  not.    His  faculties, 
whatever  they  were,  were  more  likely  to  be  aroused  in  the 
presence  of  counsel  like  those  called,  than  in  that  of  such  wit- 
nesses as  attested  the  will.    His  daughter,  the  mother  of 
Carroll,  was  not  called*  though  having  an  advancement  equal 
to  her  share  she  had  no  interest.    The  evidence,  for  the  most 
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part,  is  negative)  what  they  did  not  see,  rather  than  what 
they  did,  is  unsupported  by  facte,  and  made  np  mainly  of 
opinions.  It  is  insufficient  to  affect  the  weight  of  evidence 
offered  by  the  contestant. 

(b.)  But  evidence  superior  to  the  opinions  of  witnesses  is 
found  in  the  acts  of  the  testator  himself.  For  five  years 
prior  to  his  death,  he  was  but  an  instrument  in  the  hands  of 
others.  A  large  portion  of  his  estate  he  lost  by  endorsing  for 
his  counsel ;  at  die  request  of  another,  he  states  under  the 
solemnity  of  an  oath,  that  his  wife  "  when  quiet  Was  compe- 
tent to  convey," — *'  she  knew  what  she  did  when  she  pro- 
mised to  Bign,"  and  when  that  influence  was  removed,  he 
writes,  in  the  most  unmistakable  words,  that  she  was  "  men- 
tally and  morally  incapable  to  convey."  He  makes  an  abso- 
lute and  unconditional  delivery  of  the  quit  ol&im  deed  of  his 
ton  to  Mr.  Clarke,  and  then  writes  to  the  son  that  his  deed 
was  delivered  in  escrow,  not  to  be  used  without  his  permis- 
sion. If  he  through  influence  knew  not  what  he  did  when 
under  oath,  the  inference  is  strong  that  in  the  less  solemn  act 
of  testamentary  disposition  he  knew  not  what  he  did,  and 
was  incompetent  to  make  one. 

(<?.)  He  did  not  know  the  amount  of  his  property,  but  was 
receiving  alms  from  Beardsley  and  Clark,  and  representing 
himself  as  destitute,  when  he  had,  at  least,  a  clear  estate  of 
$10,000. 

(d.)  The  true  rule  as  to  capacity  is  as  laid  down  in  Clarke 
vs.  Fisher,  affirmed  2  Comstock,  498,  and  Dert  vs.  Johnson, 
and  the  Mwrquis  cf  Winchester1*  case,  via.,  "  capacity  to  dis- 
pose of  property  with  sense  and  judgment,  in  reference  to  the 
situation  and  amount  of  Buch  property,  and  the  relative  claims 
of  the  different  persons  who  were  the  objects  of  the  testator's 
bounty," — a  rule  from  which  there  has  been  no  departure 
by  any  enlightened  court,  except  the  case  of  Lispenard  vs. 
Stewart,  and  that  was  well  declared  by  Oakley  J.,  in  his 
charge  to  the  jury  in  the  suits  of  ejectment  between  the  same 
parties,  to  be  rather  the  finding  of  a  fact  in  that  particular 
case  than  the  exposition  of  any  principle  of  law. 
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III.  The  will  is  unequal,  unreasonable,  and  unnatural 
(Patterson  vs.  Patterson,  6  Serg.  dk  Bawl,  56;  Clarke  vs. 
Fisher,  1  Paige,  171.) 

(a.)  The  deceased  had  three  living  children ;  John,  his  eld- 
est son,  to  whom  he  was  indebted  for  the  greatest  favor,  and 
expressed  his  warmest  gratitude,  with  whom  he  never  had  a 
difference,  whom  he  was  in  the  habit  of  visiting,  and  writing 
for  money  after  the  making  of  the  will :  a  daughter,  the  mo- 
ther of  Carroll ;  a  son  Samuel ;  six  children  of  a  deceased 
daughter,  two  of  whom  so  far  from  having  enough,  as 
the  deceased  had  been  led  by  some  one  to  suppose,  were 
females  unmarried,  without  property,  and  supported  at  one 
time,  according  to  Travis,  by  the  deceased ;  and  other  grand- 
children, Ludlow  and  Norton  Carroll,  not  heire-at-law,  but 
brothers  of  this  legatee,  in  circumstances  of  destitution.  No 
mention  is  made  in  the  will  of  any  of  these,  but  the  will  is 
made  in  secret  and  without  their  knowledge,  giving  his  entire 
estate  to  one  grandson.  In  Weir  vs.  Fitzgerald,  it  was  noted 
by  the  court  in  these  words,  "  None  of  the  testator's  kin  ap- 
pear to  have  been  forgotten."  (2  Bradford,  65.)  In  this 
case  none  were  remembered. 

IV.  But,  even  were  the  will  formally  proved,  this  is  one 
of  those  cases  in  which  formal  execution  is  not  sufficient 
The  proof  of  the  proponent  does  not  go  far  enough.  He 
should  come  into  court  prepared,  not  only  with  a  formal  ex- 
ecution, but  to  show, 

(a.)  That  the  others  had  enough — that  the  ground  on  which 
the  will  was  made  was  a  fact,  and  not  a  delusion  of  the  mind, 
(like  the  " escrow'  and  the  capacity  of  his  wife,)  created  by 
one  person — there  could  be  no  other — the  sole  legatee ; 

(b.)  That  the  deceased  was  aware  of  the  value  of  his  estate 
and  was  reminded  at  the  execution,  of  his  blind  son  and  his 
claims,  and  what  he  had  done  to  extort  a  parent's  gratitude ; 

(c.)  That  he  was  reminded  of  the  two  females  he  supported 
in  life — of  Ludlow  and  Norton  Carroll,  who  are  entirely  with- 
out property — whereas,  it  appears  by  Axford's  evidence,  he 
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was  not  aware  the  testator  had  a  son,  and  Axford  was  the 
only  counsel  to  advise  hiin.  (Mowry  vs.  SUber,  2  Brad.,  151, 
152 ;  Weir  vs.  Fitzgerald,  lb.,  69 ;  1  Jarman  on  Wills,  30.) 

Y.  This  sole  legatee  stood  toward  the  decedent  in  a  rela- 
tion of  trust  and  confidence.  He  was  his  assignee.  This 
relation  imposed  an  additional  obligation  on  the  proponent 
to  come  prepared  with  proof  beyond  a  formal  execution. 
(Harwood  vs.  Baker,  8  Moore  P.  C,  290;  Euguenin  vs. 
Baseley,  14  Ves.,  273;  Ingram  vs.  Wyatt,  1  Hogg.,  401,  428, 
355 ;  Earl  of  Portsmouth! 8  case,  1  Hogg.,  366 ;  Gibson  vs. 
Jieyes,  6  Ves.  266 ;  BUlinghwrst  vs.  Vickers,  1  PhiUimore,  187, 
192, 200 ;  Hyltan  vs.  Hyltan,  2  Ves.,  Sr.  547 ;  Batch  vs.  Hatch, 
9  Ves.,  292 ;  Bridgeman  vs.  Green,  Wilmot,  70 ;  Griffith  vs. 
Robins,  3  Madd.,  191.) 

(a.)  It  appears  that  in  1851  the  deceased  made  Brockholst 
L.  Carroll  his  assignee.  It  does  not  appear  that  either  at  this 
time,  or  at  any  previous  period  of  his  life,  when  in  the  pos- 
session of  unimpaired  faculties,  he  made  any  will  or  declared 
any  intention  of  excluding  his  children  and  heirs  from  all 
share  in  his  estate,  and  giving  it  entirely  to  a  grandson.  This 
act  was  reserved  for  the  last  year  of  his  life,  when  in  the 
language  of  proponent's  witness,  Mr.  Beardsley,  the  decedent 
was  childish  and  doted. 

VI.  It  is  alleged  in  the  proponent's  third  point,  that  there 
is  no  proof  of  undue  influence  or  of  any  influence  whatever. 
To  which  I  answer.  It  appears,  that  for  a  number  of  years 
prior  to  his  death,  the  decedent  had  been  such  a  subject  for 
undue  influence  that  he  was  the  unresisting  instrument  with 
which  those  who  stood  in  relations  of  trust  and  confidence 
were  enabled  to  strip  him  of  his  estate,  even  while  he  lived 
— that  he  lost  large  sums  by  accommodation  endorsements 
for  one  of  his  counsel — that  he  was  much  under  the  influ- 
ence of  his  attorney, — that  his  large  property  had  dwindled 
away — that  as  long  ago  as  1851,  he  was  induced  by  the 
influence  over  him  of  a  counsellor  at  law  to  make  state- 
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mente,  under  oath,  on  which  an  important  suit  was  made  to 
turn,  which)  when  that  influence  was  withdrawn,  he  declares 
in  writing,  were  sheer  fabrication* — that  he  doted  on  the 
legatee — a  state  of  mind  in  so  aged  and  infirm  a  person  as  to 
be,  when  taken  in  connection  with  his  ready  yielding  to  in- 
fluence, wholly  incompatible  with  any  testamentary  dispo- 
sition, other  than  the  legatee  should  dictate, — and  that  the 
letter  of  the  deceased,  in  which  he  says,  "  Brock  is  well,  and 
very  happy,  especially  to  see  grandpa,  he  hangs  around  me, 
and  stops  as  he  goes  up  the  Bowery,  and  casts  many  a  long- 
ing lingering  look  behind,"  shows  that  improper  artifice  waa 
used  by  proponent  toward  him.  (Mountain  vs.  Bennett,  1 
Oox}  Ch.  Ga.,  355.) 

(a.)  In  BiUinghurst  vs.  Victors,  the  residuary  clause  waa 
not  admitted  to  probate,  although  a  previous  bequest  was 
declared  duly  proven.    (1  PhiUimore,  187, 192,  200.) 

VII.  The  fact  of  the  testator  writing  the  will,  like  instruc- 
tions in  a  case  where  undue  influence  is  charged,  proves 
nothing ;  for  the  same  power  which  produces  one  produces 
the  other.    (  Wilmot,  70 ;  2  Bradford,  2?.,  149.) 

H.  D.  SBDawicK,/or  Contestant,  8.  R.  B.  Norton. 

I.  There  is  no  sufficient  proof  that  the  will  waa  duly 
executed. 

1.  The  omtsprcicmdi  is  imposed  wholly  on  the  proponents, 
(Barry  vb.  BuOm,  1  OuH.  687/  Baker  vb.  Batt,  2  R  F. 
Moore,  317  ;  Paeke  vs.  Ollatt,  2  Phil.  323.)  The  will  was 
manifestly  drawn,  and  was  proved  to  have  been  executed 
without  the  aid  of  competent  counsel :  the  absence  of  an  at- 
testation clause  therefore,  together  with  the  short  period 
intervening  between  the  time  of  the  alleged  execution,  and 
that  when  the  witnesses  testified,  precludes  all  presumption 
in  favor  of  the  execution.  To  authorize  any  audi  presump- 
tion, the  circumstances  must  not  only  admit  of  it,  but  must 
favor  it,  otherwise  the  execution  must  be  strictly  proved* 
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This  will  be  seen  from  all  the  cases,  where  presumptions 
have  been  permitted  to  supply  the  proof  of  facts,  not  remem- 
bered by  the  subscribing  witnesses  (See  Wilson  vs.  Better- 
ick,  2  Brad.,  427.) 

2.  There  is  no  such  proof.  No  witness  swears  positively 
that  the  will  was  signed  when  produced  by  the  testator,  or 
that  the  signature  was  acknowledged  by  him.  The  expres- 
sion of  the  witnesses'  belief  that  there  was  a  recognition  of 
the  signature  is  not  evidence.  (Butter  vs.  Benson,  1  Barb. 
&  C.  B.  537;  Wilson  vs.  Eetteriek,  eited  *q>ra.)  If  it  were 
evidence,  it  would  be  deprived  of  weight  from  the  following 
circumstances,  viz. :  the  discrepancy  in  the  testimony  of  the 
witnesses  as  to  the  language  of  the  testator ;  their  vague  and 
inconsistent  recollection  of  what  occurred  in  relation  to  the 
alleged  acknowledgment ;  the  disagreement  in  their  evidence 
both  as  to  the  hour  and  the  date  of  the  transaction ;  the  fact 
that  they  were  ignorant  of  the  ceremonies  required  by  the 
law,  as  appears  from  Mr.  Azford's  giving  a  reluctant  consent 
that  his  daughter  should  sign,  only  because  he  supposed  on 
the  information  of  the  testator  that  three  witnesses  were 
necessary,  and  also  from  their  not  writing  their  places  of  resi- 
dence opposite  their  signatures ;  and  together  with  these,  the 
fact,  also  evident  from  the  last  mentioned  circumstances,  that 
the  testator  himself,  if  he  had  any  law  whatever  in  his  mind 
at  the  time  in  regard  to  the  necessary  forms,  had  that  which 
existed  prior  to  the  Bevised  Statutes,  and  under  which  he 
had  executed  a  former  will ;  and  the  necessary  conclusion 
that  he  could  not  have  been  aware  that  an  acknowledgment 
of  the  signature  was  required.  These  facts  establish  conclu- 
sively the  presumption  that  there  was  no  acknowledgment 
by  the  testator  of  his  signature,  as  an  act  independent  of  the 
several  other  acts  required  by  the  statute  in  the  execution  of 
a  valid  will. 

8.  As  above  stated,  the  will  is  not  proved  to  have  been 
signed  when  produced  before  the  witnesses  by  the  testator. 
But  assuming  it  to  have  been  signed — a  mere  constructive 
acknowledgment  of  the  signature  is  wholly  insufficient  within 
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our  Btatate.  (2  R.  8.  63,  §  33.)  There  most  be  a  distinct, 
independent  acknowledgment  of  the  signature  in  terms ;  an 
act  by  itself;  and  such  acknowledgment  cannot  be  inferred 
from  the  mere  production  of  the  will,  the  conduct,  bearing, 
or  gestures  of  the  testator,  or  from  a  compliance  however 
complete,  with  the  several  other  formalities  specified  in  the 
statute.  It  is  true,  that  in  some  of  the  English  cases,  the  lax 
rule  existing  in  regard  to  these  acknowledgments  prior  to  the 
present  statute  of  wills  (1  Vic.  oh.  26,)  has  been  since  retain- 
ed without  due  consideration  of  the  change  enacted  by  that 
statute.  But  these  cases  for  various  reasons,  are  not  authority 
for  us.  They  are  inconsistent  with  other  English  cases.  (  Vide 
Hudson  vs.  Parker.  1  Rob.  Egg.  R.,  14.  In  the  goods  of  Ann 
Rawlins,  2  Curt.,  326.  lb.  Mary  Harrison,  5  Jur.,  1017.) 
They  are  deplored  by  English  writers  of  authority  as  leading 
to  a  practical  repeal  of  the  statute  by  judicial  construction. 
(7  Jurist,  part  2,  p.  313.  6  Jurist,  part  2,  p.  34.)  They  are 
too  extraordinary  to  be  sustained  by  principle  (e.  g.)  where 
publication  and  acknowledgment  of  a  will  are  wholly  infer- 
red from  gestures.  (In  the  goods  of  Davis,  2  Rob.  K  R.  837.) 
So  too  in  the  various  cases  as  to  the  constructive  presence  of 
the  witnesses,  which  is  determined  by  the  position  of  the  tee-' 
tator  in  bed.  They  have  the  direct  sanction  of  no  American 
authority.  (The  case  of  Jauncey  vs.  Thome,  2  Barb., 
Ch.  40,  which  appears  to  sanction  the  English  rule,  was  found- 
ed on  the  law  which  existed  prior  to  the  Revised  Statutes, 
and  which  was  destitute  of  our  provision  in  both  its  branches.) 
To  settle  the  question,  they  are  expressly  repudiated  and  over- 
ruled in  this  State.  {Lewis  vs.  Lewis,  13  Barb.,  8.  C.  R  17, 
24.  Affirmed,  1  Kern.,  220.)  The  other  cases  in  point  in  this 
State,  are  in  consonance  with  that  last  cited.  (Rutherford  vs. 
Rutherford,  1  Denio,  33 ;  Chqfee  vs.  Bapt.  Convention,  10 
Paige,  85 ;  Remsen  vs.  Brinckerhoof,  8  Paige,  491 ;  and  26 
Wend.,  331.  Heyer  vs.  Burger,  1  Hoff.  Ch.  Rep.  20.  Butler 
vs.  Benson,  1  Barb.  S.  C,  526.  Scribner  vs.  Crane,  2  Paige, 
148.    Burritt  vs.  SilUman,  16  Barb.  198.) 
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II.  The  testator  was  not  at  the  time  of  the  execution  of  the 
will  possessed  of  testamentary  capacity,  within  the  meaning 
of  the  statutes  of  this  State. 

1.  His  memory  was  not  sound.  The  standard  of  capacity 
is  created  by  the  statute,  which  has  not  been  construed  in  this 
State  with  direct  reference  to  the  question  of  memory.  (2 
R.  S.  60,  §  21.)  So  far  as  a  precise  rule  can  be  gathered  from 
judicial  decisions  in  this  State,  the  testator  was  utterly  defi- 
cient in  memory.  (Clark  vs.  Fisher,  1  Paige,  174.)  The 
English  rule  is  the  same.  (Combe's  case,  Moore,  769 ;  Mar- 
quis of  Winchesters  case,  6  Rep.  23 ;  Herbert  vs.  Zoums,  1 
Ch.  Rep.  18.  Shelf,  861,  363.)  It  is  impossible  without  re- 
jecting the  largest  portion  of  the  evidence  in  the  case,  to  hold 
that  the  testator  had  "a  sound  and  disposing  mind  and 
memory,  so  as  to  be  capable  of  disposing  of  his  property  with 
sense  and  judgment  in  reference  to  the  situation  and  amount 
of  such  property,  and  the  relative  claims  of  the  different  per- 
sons who  were  the  objects  of  his  bounty." 

2.  Nor  was  the  testator  of  sound  mind,  within  the  meaning 
of  the  statute.  His  language  and  acts  at  the  period  of  the 
supposed  execution  of  the  will  indicate  derangement,  not 
mere  imbecility.  His  mind  was  at  that  time  completely 
unhinged.  The  language  of  the  will,  the  demeanor  of  the 
old  man,  the  wreck  of  his  fortunes,  the  impossibility  felt  by 
business  men  of  continuing  dealings  with  him,  all  corroborate 
the  view  offered  by  the  direct  evidence  for  the  contestants. 
See  as  to  this  branch  of  the  case  the  following  authorities: 
(ffarwood  vs.  Raker,  3  Moore,  P.  C.  290 ;  Marsh  vs.  Tyrrd^ 
2  Hogg.,  84 ;  Shelf,  363 ;  Mountain  vs.  Rennett,  1  Cox,  353- 
857 ;  1  Jarman  on  Wills,  29 ;  Ooldie  vs.  Murray,  6  Jurist, 
608.)    Also  the  cases  cited  under  first  subdivision  of  this  point. 

3.  Most  of  the  witnesses  for  the  proponent  formed  their 
opinions  while  the  mind  of  the  testator  was  in  comparative 
vigor.  Their  late  intercourse  with  him,  conducted  chiefly  in 
writing,  had  not  been  in  general  of  a  nature  to  remove  these 
impressions.  Their  testimony  also,  however  faithfully  intend- 
ed, was  generally  too  deficient  in  circumstantiality  to  entitle 
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it  to  prevail  over  that  of  the  contestants.  The  right  of  the 
heir  is  antecedent  to  that  of  the  devisee,  and  in  a  doubtful 
case  must  prevail.     (Svoirib.,  PaH  2,  §  3.) 

IH.  Jn  the  condition  of  the  testator's  mind,  and  under  the 
circumstances  of  the  case,  the  legatee  was  bound  to  hare 
affirmatively  exonerated  himself  by  further  and  complete 
proof,  from  the  legal  presumption  of  undue  influence.  The 
testator  was  fatally  liable  to  influence.  He  was  nearly  ruin- 
ed by  endorsements  for  another,  in  defiance  of  the  entreaties 
of  his  friends.  His  integrity  was  unquestioned.  Yet  in  the 
suit  of  Cooke  vs.  Norton,  he  was  induced  to  testify  regarding 
his  wife's  incapacity,  contrary  to  his  convictions,  as  shown  by 
subsequent  letters.  Such  facts  outweigh  the  speculations  of 
the  witnesses  for  the  proponent.  Notwithstanding  the  affec- 
tion felt  by  Mr.  Norton  for  his  grand-children,  including 
Brockholst,  the  evidence  shows  no  intention  to  deprive  his 
children  of  their  rights  as  heira-at-law,  but  the  contrary — (See 
testimony  of  S.  Norton,  jr.,  Ann  Lew,  and  correspondence.) 
Mr.  Brockholst  Carroll  was  the  general  assignee  of  the  testator, 
thereby  sustaining  towards  him  a  fiduciary  relation.  He  was 
residing  with,  or  constantly  visiting  the  old  man,  at  the  time 
when  the  will  was  made,  and  thereafter  until  his  death.  He 
was  probably  present  when  the  will  was  drawn.  It  is  appa- 
rent from  abundant  evidence  that  he  had  the  power  to  control 
its  provisions.  It  is  for  him  to  show  that  he  did  not  exercise 
this  power.  (Mowry  vs.  SiZber,  2  Bradf.  147, 149, 151, 152; 
Moore  vs.  Moore,  2  Bradf.  261 ;  Weir  vs.  Fitzgerald,  2  Bradf. 
42 ;  DurHngvB.  Loveland,  2  Ourt.  225 ;  Pantonve.  William*, 
2  Ourt.,  530;  Samkey  vs.  LiUey,  1  Owrt.,  897;  Greville  vb. 
Tyler,  3  R  F  Moore,  820.), 

IV.  Probate  of  the  will  should  be  denied. 


The  Suebogate. — The  first  objections  interposed  against  the 
probate  of  the  will  of  the  deceased,  relate  to  the  forms  of  execu- 
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tion.  The  transaction  took  place  at  the  store  of  John  Axford, 
No.  168  Bowery.  The  will  is  dated  March  11, 1854.  Axford  tes- 
tifies that  the  decedent  came  in  with  the  will  in  his  hand,  and 
stated  that  he  wished  him,  his  son  and  daughter,  to  be  wit- 
nesses to  his  last  will  and  testament.  He  says,  "  I  took  the 
paper  from  his  hand  and  read  it  all  throngh.  I  think 
his  name  was  already  signed  to  it :  when  I  took  it,  I  asked 
him  if  that  was  his  last  will  and  testament,  and  he  declared 
it  was.  I  then  signed  it  in  his  presence.  It  strikes  me  I  ask- 
ed him  if  he  signed  it,  and  he  told  me  he  did.  I  think  my 
son  and  daughter  were  present  all  this  time.  They  may  pos- 
sibly have  been  called  one  side  in  the  store,  and  not  heard 
all  Mr.  Norton  said.  I  signed  it  and  handed  it  to  my  son, 
who  was  standing  by  my  side  at  the  time,  and  he  signed  it — 
then  my  daughter  signed  it,  Mr.  Norton  saying  it  required 
three."  On  cross-examination  Mr.  Axford  stated,  that  he 
thought  he  did  not  see  Mr.  Norton  sign  the  will,  but  asked 
him  "  if  that  was  his  signature,  and  he  replied  that  it  was." 
Mr.  Axford's  son  testifies  that  the  decedent  asked  them  to 
witness  the  will,  and  said,  "  that's  my  name."  Mr.  Axford's 
daughter  does  not  remember  whether  the  will  was  signed  by 
the  decedent  when  she  witnessed  it,  or  that  she  heard  him 
acknowledge  his  signature.  This  is  about  the  substance  of 
the  evidence  on  the  point  of  acknowledgment  of  the  signa- 
ture ;  and  I  am  satisfied  by  it,  that  as  a  matter  of  fact,  the 
paper  was  already  subscribed  by  the  decedent  when  he  came 
into  the  store,  and  that  he  acknowledged  the  signature  to  two 
if  not  all  three  of  the  subscribing  witnesses.  Such  being  my 
view  as  to  the  fact  on  that  point,  and  the  proof  being  clear  as 
to  the  other  statutory  requisites,  I  think  the  formal  execution 
satisfactorily  established.  There  may  be  more  than  two  wit- 
nesses, yet  if  the  acknowledgment  be  made  to  two,  it  is 
enough,  so  far  as  our  law  is  concerned.  The  testator  having 
some  claim  against  parties  residing  in  the  State  of  Rhode 
Island,  it  is  not  unreasonable  to  suppose  that  in  requiring  the 
attestation  of  three  witnesses,  he  had  regard  to  the  laws  of 

that  State.    In  any  event,  I  have  no  hesitation  in  ruling  that 
Vol.  ML— 20 
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a  compliance  with  the  forms  in  the  presence  of  two  witnesses 
is  all  our  law  requires,  even  if  a  third  witness  attested. 

The  probate  is  resisted,  however,  on  the  grounds  of  want 
of  testamentary  capacity,  and  of  undue  influence.  Mr.  Norton 
was  an  old  gentleman  once  in  affluent  circumstances,  but 
retaining  in  his  advanced  age  only  the  wreck  of  a  handsome 
fortune.  It  does  not  clearly  appear  how  he  had  become  so 
much  reduced,  though  there  is  evidence  to  show  that  towards 
the  close  of  his  life  he  had  suffered  heavily  by  endorsements, 
and  there  is  likewise  proof  that  he  had  been  liberal  towards 
some  members  of  his  family. 

In  judging  of  the  state  of  his  mind,  due  allowance  should 
be  made  for  the  difficulty  in  conversing  with  him  consequent 
upon  his  loss  of  hearing,  which  latterly  was  almost  total,  so 
that  it  was  necessary  to  communicate  with  him  by  writing. 
At  the  time  the  will  was  executed,  he  was  over  eighty  years  of 
age.  He  was  not,  however,  so  infirm  as  to  be  confined  to  the 
house,  but  was  of  active  habits,  and  continued  to  go  about 
the  streets  until  the  fatal  accident  which  terminated  his  life. 
On  the  evening  of  the  22d  of  November  last,  he  was  run  over 
by  one  of  the  Third  Avenue  Railroad  cars  at  the  corner  of 
Forty-second  street,  and  was  taken  to  Bellevue  Hospital, 
where  he  died.  It  was  found  by  the  Coroner's  jury  that  he 
was  deranged,  but  on  examining  the  testimony,  I  see  no 
ground  for  such  a  conclusion.  That  after  the  occurrence  of 
the  accident  he  should  have  talked  wildly,  was  quite  consis- 
tent with  entire  sanity  before,  and  that  he  did  not  hear  the 
outcry  of  the  driver  of  the  car  is  readily  explained  by  the  state 
of  his  hearing.  The  ramblings  or  mutterings  of  a  man  in 
the  agonies  of  death,  or  on  the  first  shock  of  such  a  dreadful 
accident,  weigh  as  nothing  in  the  estimate  of  his  intellectual 
vigor  when  in  health.  I  proceed  now  to  examine,  in  some 
detail,  the  evidence  adduced  to  impeach  his  capacity,  which 
is  entitled  to  more  serious  consideration. 

Mr.  Wall  rode  with  Mr.  Norton  from  Brooklyn  to  Rocka- 
way,  about  the  first  of  March,  1854,  and  thought  "  there  was 
something  or  other  wrong  with  his  mind  at  that  time."    He 
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44  took  hira  to  be  flighty ;  that  he  did  not  exactly  understand 
himself."  The  reasons  for  this  opinion  were,  that  soon  after 
starting,  the  deceased  wished  his  son,  John,  to  stop,  that  he 
might  buy  a  fresh  loaf  of  bread.  This  was  done,  the  bread 
bought  and  placed  in  a  basket,  and  he  made  the  same  request 
again  and  again,  until  they  had  got  quite  out  of  the  city. 
During  the  course  of  the  ride,  Mr.  Norton  missed  his  hand- 
kerchief, and  on  a  suggestion  that  it  might  be  in  the  basket, 
he  opened  the  lid,  took  out  an  old  newspaper,  crumpled  it  up, 
and  put  it  in  his  pocket.  This  witness  expressed  the  opinion 
that  the  decedent  was  "  wild  "  in  his  motions,  and  he  also 
specified  an  occasion,  when  making  a  call  at  his  house,  he 
said  he  wanted  to  go  home  to  dinner,  though  as  stated  by  his 
eon,  he  had  just  risen  from  the  table  before  leaving  home. 

Dr.  Webb,  who  had  known  Mr.  Norton  many  years,  ex- 
pressed an  opinion  unfavorable  to  the  soundness  of  his  intel- 
lect. He  says :  "  He  has  appeared  to  me  for  a  number  of 
years  past  to  be  a  man  of  very  varying  and  vacillating  habits 
and  manners.  To  go  into  the  detail  of  all  the  facts  would  be 
impossible.  I  came  to  the  opinion  that  Mr.  Norton  was  not 
in  a  sound  state  of  mind.  I  did  not  consider  him  competent 
to  attend  to  business  judiciously.  He  might  do  business  in 
his  particular  way — not  prudently  or  discreetly,  probably.'1 
He  rests  this  opinion  upon  his  vacillation,  rapidity  of  move- 
ment, restlessness,  incoherence,  or  wandering  from  one  subject 
to  another  in  conversation.  The  only  special  facts  he  men- 
tions was  his  renouncing  a  contract  for  the  purchase  of  a  farm 
at  Hempstead,  and  that  after  taking  a  seat  in  his  carriage  one 
Sunday  to  ride  to  the  cars,  upon  proceeding  three  miles,  he 
left  the  vehicle  somewhere  near  the  Episcopal  Church. 

The  Rev.  Mr.  King  met  the  decedent  in  the  Long  Island 
railroad  cars  in  September,  1852.  He  attracted  his  attention 
by  his  "  fidgetty,  restless  conduct,"  and  having  stepped  to  the 
front  platform  as  the  cars  were  starting,  he  lost  his  balance 
and  fell  against  the  front  railing.  The  witness  caught  him, 
drew  him  in  the  car,  and  directed  him  to  a  seat.  On  another 
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occasion,  at  the  Jamaica  depot,  as  the  train  was  starting,  Mr. 
Norton  followed  it  some  distance  bareheaded. 

Jnlia  Spence,  who  lived  with  her  aunt  at  No.  250  Bowery, 
states  that  from  May,  1853,  to  some  time  in  March,  1854,  Mr. 
Norton  boarded  there  occasionally  for  periods  of  several  days 
or  weeks.  She  says  he  was  forgetful,  would  leave  his  coat 
up- stairs  and  look  for  it  down-stairs,  left  his  trunk  at  a  hotel 
and  forgot  where  he  had  left  it,  and  lost  his  over-coat  in  a 
similar  manner.  He  was  childish ;  used  to  cry  a  good  deal 
about  his  grandson  Carroll ;  acted  queerly,  walking  aronnd 
and  appearing  to  be  looking  for  something.  Buswell  D. 
King,  who  boarded  at  No.  250  Bowery,  from  October,  1853, 
to  January,  1854,  observed  the  decedent  crying  over  a  letter 
he  received  from  his  grandson  in  Australia ;  he  said  he  was 
starving.  The  witness  mentions  some  trifling  circumstances 
evincing  forgetfulness,  or  absence  of  mind. 

Mr.  Graft,  who  married  a  grand-daughter  of  the  decedent, 
testifies,  that  some  months  before  his  decease,  the  decedent 
met  him  in  company  with  his  wife  in  the  street,  and  when  ac- 
costed, said  he  did  not  know  them.  "  He  could  not/'  he  says, 
"  find  out  in  a  great  while  who  we  were;"  from  which  I  infer 
that  Mr.  Norton  did  eventually  recognize  them. 

Mr.  Armitago  states  that  the  decedent  did  not  remember 
sales  of  land  he  had  made  for  him  in  1837.  He  says  that 
Mr.  Norton  often  passed  him  in  the  street  without  speaking, 
and  yet  it  appears  he  was  always  recognized  when  he 
addressed  the  decedent,  and  especially  on  one  occasion,  after 
a  lapse  of  ten  years  or  more  in  their  acquaintance. 

Mr.  Nostrand  testifies,  that  latterly  the  decedent  failed  to 
recognize  him  when  they  met,  and  several  times,  during  a 
single  interview  at  Hempstead,  forgot  who  the  witness  was. 
He  saw  the  decedent  once  or  twice  shouting  and  chasing  after 
the  stage  at  Sockaway.  Mr.  Eider  says,  that  in  conversation 
the  decedent  repeated  the  same  incident  frequently,  in  the 
space  of  ten  or  fifteen  minutes.  Some  two  years  ago,  Mr. 
Norton  purchased  a  pair  of  pantaloons  of  him,  and  was 
about  to  try  them  on  in  the  open  store  ;  thinks  he  had  drawers 


NEW-YORK,  OCTOBER,  1855.  '309 


CARROLL  VS.  MORTON. 


on.  From  six  to  twelve  months  before  his  decease,  he  saw 
him  at  the  house  of  his  son,  John,  and  the  old  gentleman 
"  spoke  of  his  getting  very  deaf,  and  of  his  failing.  He 
pointed  to  an  old  apple-tree,  whose  boughs  and  branches 
were  all  broken  off,  stating  that  was  the  case  with  him  ;  he 
was  like  that  tree." 

Mr.  Pearsall,  the  keeper  of  an  eating-house,  says,  that  Mr. 
Norton  once  left  his  house  without  paying  for  what  he  had 
eaten,  and  at  another  time  called  for  several  dishes  succes- 
sively, without  being  satisfied  with  any.  Mr.  Abrams  testi- 
fied that  the  decedent  left  a  box  with  him  to  have  a  key 
fitted,  and  forgot  it. 

Mr.  Morrison,  the  cashier  of  the  Manhattan  Bank,  proved 
that  Mr.  Norton's  account  with  that  institution  was  closed 
two  or  three  years  ago,  in  consequence  of  his  checks  coming 
in  when  there  were  no  funds  to  meet  them.  He  says :  "  He 
put  it  on  the  ground  that  he  had  made  a  mistake,  or  that  he 
had  drawn  meaning  to  make  it  good.  When  spoken  to  on 
the  subject,  he  seemed  to  know  as  to  the  amounts ;  had  a 
good  memory."  His  irregularities  probably  grew  out  of 
embarrassments  occasioned  by  accommodation  endorsements 
to  a  very  considerable  amount  He  recognized  Mr.  Morrison 
when  they  met  face  to  face  in  the  street.  The  witness  would 
not  have  called  in  question  any  act  of  his  when  he  had  deal- 
ings with  the  bank,  in  respect  to  his  mental  capacity,  but 
considered  him  incapable  of  doing  business  with  the  bank 
promptly  and  regularly. 

Mr.  Pine  testifies,  that  the  decedent  forgot  to  pay  him  for 
some  blankets,  until  reminded  of  the  purchase  a  few  days 
after,  and  that  he  several  times  mistook  the  store-door  of  No. 
250  Bowery  for  the  hall-door.  Mr.  James  Eider  states,  that 
the  decedent  informed  him  he  had  paid  ten  thousand  dollars 
for  accommodation  endorsements.  He  says  :  "  I  think  in  a 
transaction  of  importance,  if  I  had  been  going  to  transact 
business  with  him,  I  would  rather  he  had  a  friend  with  him.w 
The  witness  expresses  the  opinion,  that  Mr.  Norton,  of  late, 
had  become  quite  childish,  but  he  did  not  recollect  "  any 
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circumstance  showing  want  of  memory,"  and  thought  that  in 
his  conversation  "  he  generally  spoke  with  intelligence." 

Mr.  Noe  says  he  considered  the  decedent  imbecile,  because 
he  once  told  him  how  pleasant  a  death  drowning  was ;  "  that 
he  had  been  drowned,  and  it  was  a  very  agreeable  and  pleas- 
ant sensation,  and  how  easy  it  was  to  die."  This  witness  also 
said,  that  his  mind  "  wandered,"  by  which,  as  he  explained, 
he  meant  that  he  would  commence  talking  upon  one  subject, 
and  would  then  pass  to  another. 

Jesse  Crafts  says,  that  the  decedent  did  not  recognize  him, 
unless  he  went  up,  took  his  hand,  and  spoke  to  him.  "  He 
would  seem  to  talk  quite  well  when  you  could  get  him  to  un- 
derstand ;  but  it  was  hard  talking  to  him  on  account  of  his 
deafness." 

Mr.  Stewart  was  on  terms  of  intimacy  with  the  decedent. 
He  spent  an  hour  or  two  in  conversation  with  him  in  July, 
1854,  at  Jamaica,  and  considered  him  imbecile  and  childish, 
"  because  he  would  occasionally  burst  out  into  tears  and  cry, 
when  speaking  of  old  matters  and  his  present  situation,  having 
formerly  been  possessed  of  a  large  property,  and  now  being 
down  in  the  world."  He  had  forgotten  he  had  been  co- 
assignee  with  Mr.  Stewart's  father,  in  1821,  but  he  had  taken 
no  active  part  in  the  assignment.  He  recollected  the  assignor, 
and  related  several  anecdotes  about  him.  On  proceeding  to 
Rockaway  in  the  stage,  Mr.  Norton  did  not  observe  that  he 
had  passed  his  son's  house  some  distance,  until  reminded  of 
it. 

Mr.  Pearsall,  toll-gate-keeper  at  Rockaway,  saw  the  dece- 
dent chase  after  the  stage  a  number  of  times.  Sometimes  it 
would  be  stopped,  and  he  get  in.  He  says,  his  mind  failed, 
he  grew  excitable.  "  His  conversation  would  be  rational," 
but  he  was.  changeable  and  passionate.  He  wished  the  wit- 
ness to  put  an  old  worn  out  wire  fence  along  the  beach,  and 
also  to  paper  a  room  with  paper  of  divers  colors  and  patterns. 

Mary  McCredon,  a  domestic  in  the  house  of  John  L.  Nor- 
ton, Jr.,  thought  the  decedent  childish,  because  he  cooked 
clams  on  the  kitchen  stove,  poured  some  slops  into  the  tea- 


NEW-YORK,  OCTOBER,  1855.  311 

CARROLL  VS.  NORTON. 

pot,  and  pat  cakes  back  upon  the  plate.  Ann  Lew,  a 
domestic  in  the  same  family,  says  the  decedent  handled  the 
food  at  the  kitchen  table,  poured  slops  into  the  tea-pot  at  the 
family  table,  and  on  one  occasion  forgot  that  it  was  Sunday. 

This  is  about  the  substance  of  the  testimony  against  the 
capacity  of  the  decedent,  and  I  think  many  of  the  circum- 
stances not  only  trifling,  but  quite  impertinent  to  a  question 
touching  his  mental  condition.  The  life  of  this  gentleman 
appears  to  have  been  very  thoroughly  explored,  and  instances 
of  every  trivial  mishap  of  the  memory  carefully  exposed, — 
many  of  them,  however,  of  no  graver  character  than  occur  in 
the  experience  of  any  one.  It  is  obvious,  also,  that  some  of 
the  witnesses,  in  expressing  an  opinion  that  Mr.  Norton  was 
childish,  imbecile,  or  of  unsound  mind,  built  very  large  con- 
clusions upon  very  small  premises.  Take,  for  example,  the 
idea  thrown  out  by  several,  that  he  "  wandered,"  because  he 
passed  rapidly  from  subject  to  subject.  Here  was  an  old 
man  of  active  mind,  once  noted  for  his  intelligence  and  ac- 
quirements, with  one  of  the  avenues  to  an  intercourse  with 
his  fellow-men  almost  sealed,  and  yet  with  his  tongue  still 
loosened,  and  his  powers  of  mind  not  all  departed — what 
more  natural,  when  he  generally  had  the  conversation  nearly 
all  to  himself,  than  to  pass  from  topic  to  topic,  in  the  absence 
of  any  response  to  fix  the  subject  and  continue  its  discussion. 
The  loss  of  hearing,  also,  by  isolating  the  sufferer,  and  cutting 
off  the  ordinary  means  of  communication,  renders  it  more 
difficult  to  judge  of  the  extept  of  his  intellectual  powers, 
without  careful  attention ;  it  detracts  from  his  apparent  in- 
telligence, and  withal  becomes  the  source  of  frequent  errors 
and  misunderstandings.  We  should  not  judge  the  victim  of 
such  a  calamity  by  ordinary  rules,  but  rather  be  led  to  look 
into  his  case  with  a  more  critical  eye,  and  ^  more  charitable 
spirit. 

There  is  no  doubt  that  Mr.  Norton's  increasing  age  had  of 
late  borne  heavily  upon  him,  and  that  his  powers  of  body 
and  mind  had  begun  to  decay.  But  the  state  either  of  the 
body  or  of  the  mind  is  not  always  and  invariably  the  same; 
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the  functional  action  is  frequently  fluctuating,  and  is  depen- 
dent to  a  degree  upon  the  exciting  causes  which  arouse  it 
Shut  off  to  a  certain  extent  by  the  loss  of  his  hearing  from 
external  communication,  habits  of  attention  would  diminish, 
and  habits  of  abstraction  increase.  Coupling  this  with  the 
usual  indifference  of  senility  to  recent  impressions,  we  should 
look  for  an  inactive  memory  on  topics  of  minor  importance. 
But  even  in  view  of  the  facts  stated  by  the  witnesses  adduced  to 
impeach  his  capacity,  it  is  apparent  that  no  total  decay  of 
memory  is  established.  He  occasionally  failed  to  recollect 
trivial  facts,  but  in  essentials  his  power  of  remembrance 
seems  to  have  been  good.  He  knew  his  children  and  his 
grand-children,  and  generally  recognized  his  acquaintances. 
But  one  solitary  instance  is  alleged  of  his  failure  to  recognize 
his  relations,  and  that  occurred  in  one  of  our  thoroughfares, 
where,  for  the  moment,  a  deaf  old  man  suddenly  addressed 
might  be  confused,  without  impeachment  of  his  general  men- 
tal soundness.  As  for  his  failure  to  recognize  acquaintances, 
occasionally  and  casually  met,  it  does  not  seem  to  have  been 
uniform,  and  I  think  that,  generally  speaking,  when  his  at- 
tention was  fairly  aroused,  the  occurrence  was  exceedingly 
rare. 

Some  of  the  witnesses  formed  unfavorable  opinions  of  the 
decedent's  capacity  from  his  manner  of  motion.  He  was  a 
man  of  active  out-door  habits,  moved  quickly,  and  latterly 
acquired  a  shuffling  gait,  passing  through  the  streets  with  his 
head  bent  downward.  This,  of  course,  appeared  strange  to 
those  not  familiar  with  it.  As  to  his  shedding  tears  when 
alluding  to  the  sufferings  of  his  grand-child  in  Australia,  or 
the  poverty  of  his  grandson  in  New  York,  or  his  own  hard 
lot  and  shattered  fortune  in  the  decline  of  life,  these  were 
trials  adequate  to  draw  tears  from  one  of  his  susceptible  tem- 
perament, and  it  is  only  his  inability  of  restraint  before 
strangers  that  evinces  a  failing  mental  tone  and  power.  Nor 
have  we  sufficiently  unfolded  and  displayed  the  circumstances 
attendant  upon  his  losses  by  endorsements,  to  know  whether 
they  were  consequent  upon  inaptitude  for  business,  or  the 
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imprudence  of  a  generous  and  confiding  disposition,  desirous 
of  assisting  others  without  carefully  weighing  the  risk. 

Taking  then  the  evidence  of  the  contestants  alone,  I  should 
say  that  it  exhibited  powers  of  mind  impaired  or  debilitated 
but  partially,  and  by  no  means  to  the  degree  of  testamentary 
incapacity.  He  was  not  in  the  legal  sense  of  the  terms,  idiot, 
lunatic,  or  of  unsound  mind  and  memory.  Though  he  may 
have  forgotten  or  misstated  facts,  his  memory  was  still  gene- 
rally good  as  to  all  matters  of  moment  or  interest,  he  trans- 
acted his  own  business,  and  understood  his  family  relations, 
as  well  as  the  state  and  condition  of  his  property  and  affairs. 

Some  statements  made,  or  said  to  have  been  made,  by  the 
decedent,  were  controverted  by  the  contestants,  for  the  pur- 
pose of  elucidating  the  state  of  his  mental  powers.  Thus  it 
appears  that  he  had  been  examined  in  a  suit  in  the  Supreme 
Court,  involving  the  mental  condition  of  his  deceased  wife, 
at  the  time  she  had  executed  a  certain  deed.  A  memorandum 
in  his  handwriting  shows  that  he  was  dissatisfied  with  the  deci- 
sion of  the  court  in  that  case,  and  that  in  his  opinion  his  own 
testimony  was  "  deficient  as  regards  the  sanity  of  Mrs.  Nor- 
ton," believing  her  "  morally  and  mentally  incompetent  to 
make  conveyance  of  property."  But  he  was  not  asked  his 
opinion,  on  the  trial,  and,  according  to  the  printed  case,  he 
testified  only  that  in  his  belief  "  she  knew  what  she  was 
about  when  she  was  quiet,"  and  when  he  "  asked  her  to  sign 
the  deed,"  and  that  she  did  it "  passively,  quietly."  This  may 
all  have  been  true,  and  yet  the  party  have  been  "  morally 
and  mentally  incompetent,"  a  knowledge  of  what  is  being 
done  not  necessarily  including  the  proper  capacity  to  do  it. 
In  other  words,  I  do  not  understand  Mr.  Norton  as  denying 
the  truth  of  what  he  did  say  on  that  trial,  but  only  in  view 
of  the  decision  of  the  court,  as  affirming  that  his  testimony 
was  deficient — not  false — but  that  it  fell  short — that  it  was 
either  incorrectly  or  deficiently  stated  in  the  printed  case,  or 
had  been  deficiently  elicited  on  the  trial.  As  to  that  portion 
of  his  written  memorandum  which  alleges  that  on  delivering 
certain  releases  to  Mr.  Clark,  he  informed  him  they  were  in 
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escrow^  he  is  contradicted  by  Mr.  Clark  on  that  point,  and  it 
is  obvious  one  of  the  two  was  mistaken. 

Mr.  Wright,  one  of  the  witnesses  for  the  proponent,  stated 
that  the  decedent  informed  him  that  during  Mr.  Jefferson's 
administration  he  had  been  sole  bondsman  for  the  collector  of 
the  port  of  New  York,  and  a  certificate  from  the  proper  officer 
at  Washington  has  been  produced,  controverting  the  assertion. 
A  slight  mistake  of  the  witness  or  of  the  decedent,  as  to  the  pe- 
riod of  the  incident,  or  as  to  the  officer  intended,  might  readily 
have  occurred,  without  the  main  fact  being  groundless. 

Upon  the  whole,  then,  I  do  not  think  the  facts  adduced  by 
the  contestants  sufficient  to  establish  incapacity.  Granting 
all  the  circumstances  alleged,  he  still  had  powers  of  mind 
equal  to  tlje  management  of  his  affairs.  If  any  thing  were 
wanting  to  corroborate  this  view,  it  is  supplied  in  Mr.  Norton's 
letters  produced  by  the  contestants.  They  are  precise  in 
detail,  clear  and  coherent,  and  contain  indubitable  evidence 
of  memory,  sense,  and  judgment.  Some  of  them  were  writ- 
ten in  1854,  after,  as  well  as  about,  the  time  of  the  execution 
of  the  will,  and  in  that  connection  are  the  most  convincing 
of  all  kinds  of  proof.  In  Uteris  vervm — the  truth  shines  out 
in  these  writings,  and  we  see  this  aged  man  as  he  was. 

But  on  coming  to  look  into  the  evidence  adduced  by  the 
proponent  to  sustain  a  testamentary  condition  of  mind  in  the 
decedent,  there  is  ground  for  a  still  firmer  conviction  of  the 
decedent's  competency.  The  number  of  the  witnesses  is  not 
so  great  as  on  the  part  of  the  parties  resisting  the  probate, 
but  the  kind  of  intercourse  and  the  nature  of  the  facts  proved 
attach  weight  to  the  testimony. 

Robert  Emmet,  an  old  acquaintance  of  the  decedent,  testi- 
fies that  he  was  in  the  habit  of  seeing  and  conversing  with 
him  during  the  last  three  or  four  years  of  his  life,  and  that 
during  the  spring,  summer,  and  winter  of  1854,  he  conld  not 
perceive  "  his  powers  of  mind  were  at  all  impaired."  He 
says  "  He  had  become  very  deaf,  and  it  was  more  difficult  to 
communicate  with  him,  but  I  had  frequent  conversations 
with  him  on  matters  of  business,  and  I  never  perceived  any 
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decay  of  his  mental  powers  or  any  want  of  intelligence  on 
his  part ;  and  I  knew  him  so  well  and  felt  so  much  interest  in 
him,  that  I  think  I  should  have  observed  if  there  had  been  a 
failure  of  his  faculties.  I  mean  his  mental  faculties,  for  he 
had  become  very  infirm  and  very  deaf.  \  was  very  intimate 
with  him,  I  may  say  from  my  boyhood ;  I  think  he  was  one 
of  the  oldest  friends  I  had  in  the  city.  I  knew  him  when  he 
was  in  the  full  vigor  of  his  intellect." 

Richard  Emmet  had  frequent  intercourse  with  the*  dece- 
dent during  the  three  years  preceding  his  decease,  for  some 
period  almost  daily.  He  says,  "  I  was  consulted  by  him  pro- 
fessionally. I  should  say  his  mind  was  very  acute  for  a  man 
of  his  age.  I  never  saw  any  deficiency  of  mental  powers, 
either  in  his  memory  of  circumstances  relating  to  the  business 
on  which  he  consulted  me,  or  in  relation  to  his  suggestions." 

Levi  Beardsley  knew  the.  decedent  forty  years,  and  saw 
him  frequently  the  last  three  or  four  years  of  his  life.  He 
says,  "  the  last  year  of  his  life  he  was  evidently  failing — wear- 
ing out — not  as  active  in  getting  about  as  he  was  the  preced- 
ing year.  His  hearing  was  much  more  impaired — it  was 
difficult  to  converse  with  him.  He  was  sensible  enough 
apparently — as  much  so  as  men  generally  of  his  age,  and 
much  more  active  than  many  of  them,  last  summer.  I  think 
his  memory  as  to  matters  which  took  place  many  years  ago, 
was  very  perfect,  very  tenacious.  I  never  discovered  any 
failure  of  memory  even  in  his  late  transactions."  Again,  "I 
think  he  was  as  able  as  men  of  his  age  generally  are,  quite 
as  much  so.  He  certainly  knew  very  well  what  he  was  about. 
I  considered  him  childish,  more  so  the  lqst  year  than  the  year 
before.  He  was  more  easily  affected  in  his  feelings— would 
easily  shed  tears — old  age,  I  think,  was  evidently  impairing 
his  mind  as  well  as  his  other  faculties.  If  I  had  had  property 
I  certainly  should  not  have  selected  him  as  an  agent.  I 
should  think  Mr.  Carroll  might  have  had  a  very  considerable 
influence  over  him.  He  had  capacity  enough  to  resist  it,  but 
I  think  his  feelings  towards  Carroll  were  such  that  he  would 
have  been  very  glad  to  have  gratified  his  wishes.    I  think  he 
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had  the  power  to  resist  his  importunities,  bat  I  doubt  if  he 
would,  if  it  was  any  thing  at  all  reasonable,  any  thing  not 
extravagant." 

Mr.  Brady,  during  several  years  of  late,  had  opportunities 
of  conversing  with  the  decedent  He  mentions  an  instance 
in  the  summer  of  1854,  when  Mr.  Norton  recalled  advice  he 
had  given  him  several  years  ago  as  to  the  preservation  of  his 
property.  He  says,  "  I  have  seen  no  change  in  Mr.  Norton 
the  last  three  or  four  years,  only  he  got  more  deaf.  Last 
summer  I  tried  to  make  him  understand,  but  could  not,  and 
gave  it  up,  he  was  so  deaf.  He  used  to  come  and  sit  on  my 
piazza  and  talk  of  old  times,  and  of  what  happened  before  I 
was  born.  I  considered  him  able  to  know  how  his  property 
should  be  managed,  but  he  was  getting  very  old,  and  cer- 
tainly could  not  have  had  the  memory  he  had  had." 

Mr.  Wright  knew  the  decedent  for  about  four  years  before 
his  decease,  and  conversed  with  him  frequently  and  at  length 
on  a  variety  of  topics,  generally  of  local  and  political  history. 
The  witness  made  the  information  thus  derived  the  subject 
of  several  articles  in  the  papers.  He  says,  "  I  considered  him 
as  having  the  best  recollection  of  old  New  York,  of  any  man 
I  had  met  in  the  city.  I  always  considered  his  memory  re- 
markably good."  The  witness  met  him  the  afternoon  of  the 
day  he  was  killed,  and  was  told  by  him  that  he  had  aban- 
doned the  idea  of  getting  his  grandson  Carroll  into  the  Cus- 
tom house,  and  wished  to  have  him  appointed  wreck-master. 
He  states,  "  I  saw  no  signs  of  decay  in  his  mind  then — no  ex- 
hibition of  a  decayed  mind.  I  don't  mean  he  had  the  vigor 
of  intellect  he  once  had." 

Horace  F.  Clark  testifies  to  an  acquaintance  with  the  dece- 
dent of  eleven  or  twelve  years.  He  met  him  very  often  the 
last  year  of  his  life,  and  shortly  prior  to  his  death.  He  says 
"  he  was  very  aged  and  infirm,  but  I  have  never  seen  him 
when  I  did  not  think  he  had  testamentary  capacity."  He 
was  at  Mr.  Clark's  office  the  afternoon  of  the  day  he  was 
killed — the  interview  lasted  two  hours,  and  the  principal 
subject  was  Mr.  Clark's  interest  in  a  road  at  Rockaway.  Mr. 
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Clark  states  that  his  mind  was  clear,  and  he  informed  him 
"  with  intelligence  and  memory"  on  that  subject.  He  adds, 
"  he  was,  in  my  judgment,  entirely  competent  to  make  a  will 
that  afternoon.  He  was  more  competent  to  teach  than  I  was 
to  learn  on  the  subject  of  our  conversation,  his  knowledge 
of  the  localities  and  his  memory  were  so  superior  to 
mine." 

Mr.  Serrall,  a  city  surveyor,  had  business  with  the  decedent 
shortly  previous  to  his  decease,  in  relation  to  some  land  at 
176th  street,  which  he  had  formerly  owned.  He  had  some 
twenty  or  thirty  interviews  with  him,  and  says,  "  I  think  his 
mind  and  memory  were  good.  He  made  appointments  at 
various  times  and  places,  and  was  always  punctual  but  once, 
and  then  he  came  the  next  day  and  told  me  why  he  could  not 
come.  He  furnished  me  with  a  copy  of  some  papers  from 
the  Register's  office,  in  pencil  in  his  own  writing,  which  were 
important  in  the  investigation.  He  was  very  deaf;  I  think 
he  was  shrewd  and  capable  of  making  any  bargain  that  he 
understood.  It  was  very  difficult  to  make  him  understand 
any  thing,  he  was  so  deaf,  unless  it  was  written  down — the 
last  interview  was  a  week  or  ten  days  before  his  death,  or  a 
little  longer."  The  appointments  he  made  with  the  witness 
were  in  die  spring  and  summer  of  1854.  "  He  talked  about 
other  things  except  this  property;  his  general  conversation 
was  good." 

Mr.  Axford,  one  of  the  subscribing  "witnesses  to  the  will, 
testifies  that  Mr.  Norton  was  in  the  habit  of  frequenting  his 
store  and  engaging  in  conversation,  that  notwithstanding  the 
increasing  infirmities  of  age,  "  bis  memory  appeared  to  be 
very  good,"  and  he  specifies  several  facts  indicating  intelli- 
gence and  preservation  of  memory. 

I  conclude,  then,  upon  a  full  consideration  of  all  the  testi- 
mony, that  Mr.  Norton  was  in  law  capable  of  making  a  will. 
Though  not  unlike  the  tree  to  which  he  once  pointed  whose 
boughs  and  branches  were  decayed  and  broken,  there  was 
still  mind  and  vitality  within.  His  mental  force  was  doubt- 
less abated,  but  there  was  sufficient  left  to  entitle  him  to  the 
protection  of  the  law  in  the  effectuation  of  his  volition— of 
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his  own  free  wishes  in  regard  to  his  testamentary  dispositions 
— the  last  privilege  of  life,  and  rendered  still  dearer  by  the 
desolation  and  infirmities  of  old  age.  Bnt,  on  the  other  hand, 
justice  looks  also  with  a  jealous  eye  upon  every  effort  to  bend 
or  influence  unduly  a  mind  which  has  passed  beyond  the 
period  of  its  full  vigor;  and  it  becomes  necessary,  therefore, 
to  consider  whether  any  traces  of  fraud,  circumvention,  or 
improper  dealing  are  to  be  detected,  leading  to  the  consum- 
mation of  this  will. 

The  learned  French  jurist  D'Agnessan  justly  remarks,  that 
there  is  always  difficulty  in  attacking  a  holographic  will,  the 
presumptions  being  very  strong  in  its  favor;  and  if  the  pro- 
visions be  wise  and  reasonable,  it  can  be  annulled  "but 
rarely  and  under  singular  circumstances." — (QSuvres,  Tom.,  4^ 
Plaid.  S7>p.  173.)  It  is  a  very  important  feature  in  the  pre- 
sent case,  that  the  will  is  in  the  decedent's  own  hand-writing. 
That  fact  establishes  knowledge  of  its  contents,  independently 
of  the  presumption  arising  from  the  factum.  At  the  time  of 
the  execution,  it  appears  from  the  evidence  of  the  subscribing 
witnesses,  that  he  came  into  the  store  of  Mr.  Axford  with  the 
will  in  his  hand,  and  stated  that  he  wished  him,  his  son  and 
daughter  to  be  witnesses  to  his  will — that  the  law  required 
witnesses;  that  he  had  been  several  times  taken  ill  in  the 
street,  and  was  fearful  his  life  would  soon  be  terminated. — 
a These  things  he  considered  admonitions  to  him,  that  it  was 
necessary  he  should  make  his  will."  Mr.  Axford,  on  reading 
the  will,  and  perceiving  that  Mr.  Carroll  was  the  sole  devisee, 
observed, "  you  seem  to  have  given  everything  to  Mr.  Carroll  ?" 
He  then  said  "  yes,  he  was  poor — there  were  others,  but  they 
all  had  enough  or  plenty."  "He  appeared  to  be  perfectly 
sane  at  the  time  of  the  execution  of  the  will — he  talked  as 
reasonable  as  I  had  ever  heard  him."  Mr.  Axford  also  says, 
that  he  understood  Mr.  Norton  to  say,  "  that  he  had  drawn 
the  will  without  counsel." 

As  to  the  state  of  his  feelings  towards  Carroll,  the  witnesses 
yery  generally  agree  that  it  was  favorable.  Mrs.  Spence 
says,  that  he  used  to  cry  about  Carroll,  and  talked  a  great 
deal  about  him,"  more  than  he  did  of  any  of  the  rest.    Mr. 
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Stewart  mentions,  that  he  endeavored  to  interest  him  to  pro- 
cure Carroll  a  place  in  the  Custom-house.  Kobert  Emmet 
states,  he  is  very  certain  the  decedent  made  complaints  of 
both  iiis  sons  John  and  Samuel.  Bichard  Emmet  says,  he 
was  employed  by  him  to  bring  suit  against  his  son  Samuel : 
and  he  also  testifies,  that  Mr.  Norton  told  him  not  very  long 
before  his  death,  that  he  had  made  his  will.  Mr.  Beardsley 
says,  "  I  heard  him  speak  of  his  grandson  Carroll.  He  doat- 
ed  on  him ;  for  two  or  three  years  Carroll  seemed  to  be  very 
much  of  a  favorite  with  him.  He  was  very  proud  of  him ; 
made  use  of  very  laudatory  expressions  of  his  favor.  He  told 
me  what  happened  at  Norwalk,  in  the  catastrophe  where 
Carroll  was :  he  brought  me  a  newspaper  about  it,  and  said 
he  was  the  worthy  son  of  a  worthy  sire.  He  wanted  me  to 
go  with  him  to  the  collector — he  wanted  to  get  an  appoint- 
ment for  him."  "  I  should  suppose  a  man  he  was  so  proud 
of,  must  have  had  influence  over  him.  His  affections  and 
pride  seemed  concentrated  on  him  the  last  two  years." — "  He 
said  he  expected  to  spend  his  few  remaining  days  with  Car- 
roll— his  family  were  all  he  could  rely  upon."  There  is  more 
evidence  of  the  same  kind,  which  leaves  no  doubt  that  the 
provisions  of  this  will  are  not  repugnant  to  the  state  of  the 
decedent's  affections.  The  only  testimony  of  an  opposite  cha- 
racter is  that  of  Anne  Lew,  which  is  entitled  to  little  weight 
against  the  mass  of  other  proofs  in  the  case. 

And  now  what  is  the  sign  of  any  undue  influence  ?  There 
is  none — and  unless  it  is  to  be  presumed  or  fairly  inferred 
from  the  fact  that  the  decedent's  views  were  favorable  to- 
wards the  devisee,  we  are  left  without  any  grounds  for  im- 
peaching the  will.  To  presume  it  from  such  facts,  as  would 
naturally  go  to  show  that  the  will  was  consonant  with  his 
existing  relations  and  expressed  affections  towards  Carroll, 
would  be  highly  unreasonable.  Testamentary  gifts  imply 
favor ;  and  yet,  if  that  very  favor  affords  a  necessary  implica- 
tion of  the  exertion  of  improper  influence,  the  will  which  is 
most  natural,  would  be  the  most  easily  overturned.  It  is  true! 
the  decedent  was  fond  of  this  grandson,  that  he  took  an  inte- 
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rest  in  promoting  his  advancement  in  life,  that  at  times,  he 
fonnd  a  refuge  and  home  in  his  family ;  but  although  these 
circumstances  develop  grounds  for  believing  that  Carroll  pos- 
sessed great  influence  with  him,  they  are  equally  grounds  for 
concluding,  that  the  will  accorded  with  the  decedent's  wishes 
and  preferences. 

The  exertion  of  influence  to  the  extent  of  destroying  free 
agency,  will  never  be  presumed  merely  from  opportunity  and 
interest,  when  there  are  indicia  of  volition,  spontaneousness, 
and  consonance  of  the  testamentary  provisions  with  the  state 
of  the  affections.  Again,  so  far  as  Carroll  is  concerned,  there 
is  no  trace  of  complicity.  His  hand  is  nowhere  seen  in  the 
transaction.  It  does  not  even  appear  that  he  was  cognizant 
of  the  execution  of  the  instrument — nor  that  the  will  was 
made  when  Mr.  Norton  was  living  with  him.  Between  the 
evidence  of  the  three  witnesses  who  spoke  to  the  latter  point, 
his  residence  at  the  date  of  the  will  is  left  in  uncertainty.  At 
any  rate,  the  act  was  consummated  abroad,  away  from  the 
immediate  exertion  of  any  control — among  friends,  the  chosen 
witnesses  of  the  testator;  and  was  accompanied  by  declara- 
tions, which  evinced  alike  his  freedom  of  action,  the  occasion 
of  the  act,  and  the  reasons  impelling  to  the  particular  provi- 
sions of  the  will.  The  instrument  was  drawn  up  by  himself. 
He  said  he  had  taken  no  counsel.  These  are  important 
proofs  of  spontaneous  origination  and  completion,  and  of  inde- 
pendent volition.  The  fact  that  Carroll  had  been  made  the 
decedent's  assignee  in  1851,  should  undoubtedly  lead  to  a 
scrutiny  of  his  conduct,  in  order  to  see  that  he  did  not  abuse 
or  pervert  his  trust,  or  the  influence  thereby  derived,  if  any, 
to  the  procuration  of  improper  testamentary  provisions.  But 
that  done,  the  court  can  go  no  further.  A  will  is  not  void 
because  made  in  favor  of  a  trustee.  Besides,  this  was  not  in 
its  nature  a  continuing  trust  for  his  benefit,  and  there  are  but 
slight  indications  of  its  having  been  an  active  one. 

The  contestants  also  urge,  that  the  decedent's  declaration 
at  the  time  of  executing  the  will — that  Carroll  was  "  poor," 
and  "there  were  others,  and  they  all  had  enough,"  was  a 
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delusion  as  to  the  other  kindred.  Now  as  to  this,  I  would 
only  remark,  that  the  expression  if  exactly  stated,  seems  to 
have  been  intended  only  in  a  comparative  and  general  sense. 
That  Carroll  was  poor,  and  he  and  the  old  gentleman  had 
straggled  along  together,  there  can  be  no  donbt — that  some 
of  the  others  were  in  better  circumstances  is  also  apparent. 
So  also,  with  some  of  the  others  he  was  on  terms  of 
affection.  But  it  does  not  follow,  that  in  preferring  Carroll 
as  the  recipient  of  the  wreck  of  his  fortune,  he  believed  the 
others  all  affluent  or  all  undeserving.  Had  his  estate  been 
larger,  it  is  possible  others  would  have  shared  in  his  bounty ; 
but  in  disposing  of  the  little  that  was  left,  his  preference  of 
Carroll,  considering  their  intercourse,  and  the  state  of  his 
affections,  does  not  seem  unnatural.  Shall  this  will  then  be 
disturbed  on  a  mere  suspicion,  which  may  be  entirely  ground- 
less, that  it  was  the  act  of  Carroll  and  not  of  the  decedent  ? 
I  know  that  instructions  proceeding  from  a  testator  are  not 
always  proof  of  volition,  because  the  instructions  themselves 
may  have  been  procured  by  influence.  But  still  to  do  aWay 
with  the  usual  presumption  of  spontaneous  action  derived 
from  instructions,  we  must  have  something  from  which  rea- 
sonably to  infer  control  or  influence — either  some  sign  that 
the  actor  was  played  upon — some  indication  of  an  effort  to 
affect  his  testamentary  dispositions,  to  modify  his  affections, 
or  take  advantage  of  diem ;  some  cognizance  of  the  testamen- 
tary act ;  some  trace  of  fraud,  complicity,  or  clandestinity. 
In  the  absence  of  circumstances  of  this  character, — where  not 
even  knowledge  of  the  act  is  traced  to  the  beneficiary — where 
it  was  performed  away  from  him  in  the  presence  of  witnesses 
chosen  by  the  decedent,  and  where  every  fact  down  to  the 
very  writing  of  the  will,  makes  the  transaction  stand  out  as 
the  act  of  the  decedent  alone,  the  intendment  of  the  law  is  in 
favor  of  its  voluntary  origination  and  performance;  and  that 
intendment  cannot  be  overthrown  by  mere  surmise.  Deem- 
ing the  decedent  possessed  of  sufficient  vigor  of  mind  to  make 
his  will,  finding  no  proof  in  fact,  nor  by  reasonable  presump- 
tion, of  an  effort  to  influence  his  conduct  on  the  part  of  the 
Vol.  HX— 21 
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devisee,  and  the  provisions  not  being  repugnant  to  the  state 
of  his  affections,  the  amount  of  his  property  considered,  I  see 
no  reason  why  the  instrument  propounded  should  not  be  held 
duly  proved,  and  must  accordingly  decree  sentence  of  pro- 
bate. 


Hum  vs.  Mootbie. 


In  the  matter  qf  proving  the  last  Witt  and  Testament  qf 
Benjamtbt  F.  Hunt,  deceased. 

Whxh  the  decedent  failed  to  declare  to  the  subscribing  witnesses  thai  the  paper 
which  they  were  called  to  attest  warn  his  last  will  and  testament,  hat  simply 
acknowledged  his  signature,  and  requested  them  to  sign  at  a  particular  place 
pointed  out  by  him. — Held,  that  this  was  not  a  Yalid  testamentary  declaration. 

Hie  knowledge  of  the  character  of  the  instrument  gained  by  the  subscribing 
witnesses  from  looking  at  the  attestation  clause,  does  not  constitute  a  testa- 
mentary declaration  by  the  decedent,  unless  it  was  clearly  obtained  by  hie 
request  or  direction,  or  at  the  least,  his  consent  and  privity. 

If  anything  is  to  be  taken  as  substitution  for  an  express  declaration,  it  most  be 
such  an  act  as  is  clear  and  unequivocal,  and  as  gives  the  basis  of  a  necessary 
inference  that  the  testator  conveyed,  intended  to  convey,  and  knew  he  had 
conveyed  to  the  minds  of  the  witnesses,  that  he  executed  the  paper  as  his  las* 
will  and  testament. 

There  must  be  mutuality  as  to  the  knowledge  of  all  the  parties,  testator  and 
witnesses,  in  respect  to  the  nature  of  the  transaction,  and  this  must  be  evinced 
with  reasonable  definiteness  by  the  facta. 

The  declaration  must  be  made  to  each  of  the  witnesses,  at  the  time  of  subscribing 
or  acknowledging,  and  as  part  of  the  transaction :  it  must  be  made  in  the) 
presence  of  the  parties,  and  must  point  to  the  particular  instrument  in 
process  of  execution. 

Wills  of  real  estate  are  governed,  so  far  as  relates  to  the  forms  of  execution, 
by  the  law  of  the  place  where  the  land  is  situated. 

Where  the  decedent  made  his  will  at  Charleston,  in  South  Carolina,  where  he 
then  had  his  domicil,  according  to  the  forms  prescribed  by  the  laws  of  thai 
State,  and  subsequently  removed  to  the  city  of  New  York,  where  he  died,— - 
Held*  that  the  will  so  made  was  valid  as  to  personalty,  though  not  i 
in  conformity  to  the  laws  of  this  State. 

In  the  continental  jurisprudence,  the  rule  that  the  act  is  valid  if  performed  i 

ing  to  the  tec  loci,  is  universal  in  respect  to  a  testamentary  disposition  of 
movables. 
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Where  the  lex  loci  oetuM>  and  the  lex  loci  domicilii  are  both  conformed  to,  eo  te 
aa  relates  to  the  forms  of  the  testament,  a  subsequent  change  of  domicil  to  a 
place  where  other  Ibrms  are  required,  will  not  invalidate  the  instrument. 

The  statutes  of  this  State  recognise  the  validity  of  foreign  wills  of  personalty 
made  according  to  the  lex  loci  acta*,  and  do  not  admit  of  a  revocation  to  be 
effected  by  a  change  of  domicil. 


D.  P.  Hall, 

D.  D.  FtiLD,/br  Executor. 

L  The  testimony  establishes  three  oat  of  the  four  require* 
merits  of  oar  statute  as  to  the  mode  of  executing  wills ;  and 
the  only  question,  therefore,  is  whether  the  testator  declared 
the  paper  to  be  his  last  will  and  testament  Our  former 
statute  of  1818,  was  the  same  in  substance  as  29  C/tariet  IL 
G.  3,  and  contained  no  express  provision  upon  the  subject  of 
publication.  The  recent  English  statute  dispenses  with  pub* 
lication  altogether,  but  the  Revised  Statutes  of  New  York 
require  that  the  testator  shall  declare  the  instrument  to  be 
his  last  will  and  testament.  It  must  affirmatively  appear  that 
the  testator  did  not  declare  the  instrument  to  be  his  will. 
(Brinckerhoof  vs.  Remsen,  8  Paige,  498).  In  the  present 
case  this  negative  nowhere  appears,  while  it  is  proved  dis- 
tinctly that  the  testator  did  declare  by  actions,  by  directions 
and  by  signs,  that  he  intended  the  instrument  to  be  his  will. 

II.  The  question  is,  what  is  meant  by  declaring.  The 
decisions  are,  that  anything  that  indicates  an  intent,  is  suffi- 
cient, and  it  is  not  necessary  that  the  testator  should  in  express 
terms  or  language,  declare  that  his  name  signed  to  the  will 
was  so  signed  by  him,  or  that  he  should  declare  the  instru- 
ment, in  so  many  oral  utterances,  to  be  his  will;  but  he 
should  say  or  do  something  "in  the  witnesses'  presence, 
indicating  his  intent"  (Jaimcey  vs.  Thorns^  2  Barb.  Oh. 
Rep.,  p.  40;  Ndson  vs.  McQiffert,  8  Barb.  Oh,  Rep.,  p. 
162.)  "No  particular  form  of  words  is  necessary  to  be 
used  by  the  testator,  in  declaring  the  instrument  signed  by 
him  to  be  his  will,  if  he  communicates  to  the  attesting  wit* 
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meases  the  information,  that  he  knows  and  understands  the 
nature  of  the  instrument  he  is  executing,  and  intends  distinctly 
to  recognize  it  as  his  will."  (Brinckerhoqf  vs.  Bemsen,  8 
Paige,  487*)  Again;  "Under  the  Revised  Statutes,  the 
subscribing  witnesses  must,  at  the  time  of  the  execution, 
know  it  to  be  a  will,  and  must  know  that  the  testator  under- 
stands it  to  be,  and  means  to  execute  it,  as  a  will."  {Ibid., 
847,  8  Paige.)  And  again :  The  attestation  clause,  of  itself,  is 
evidence  of  publication,  unless  the  witness  swears  to  two 
things  in  opposition  to  thvXprimd  facie  proof:  1st,  That  the 
testator  did  not  declare  the  instrument  to  be  his  will.  2d, 
That  the  attestation  clause  was  not  read  or  understood  at  the 
time  of  the  execution  of  the  instrument.  This  is  evident  from 
all  the  decisions  upon  that  statute.  It  was  so  held  in  the  late 
will  case  of  Grant  vs.  Grant,  in  1st  SandfonTs  Chancery  Re- 
port*. 

"  When  a  will  is  produced,  subscribed  by  the  testator,  with 
an  attestation  clause  signed  by  two  witnesses,  stating  that  he 
subscribed  it  in  their  presence,  and  declared  it  to  be  his  last 
will  and  testament,  such  subscription  and  publication  will  be 
presumed,  on  proof  of  the  signature  of  the  witnesses,  although 
they  have  forgotten  it."  (Grant  vs.  Grant,  1  SandforcTs  Oh. 
Bep.,  p.  235.)  And  Chancellor  Walworth  observed  in  the 
case  in  8  Paige :  "  I  think  there  can  be  no  reasonable  doubt 
that  even  if  the  attestation  clause  alone  had  been  read  over 
in  the  hearing  and  presence  of  the  testatrix,  so  that  she  knew 
and  understood  its  meaning,  her  request  to  them  to  attest  it 
as  witnesses,  would  have  been  such  a  recognition  of  the  will 
as  to  make  it  a  good  execution  thereof,  according  to  the 
spirit  and  intent  of  the  statute."  (Brmkerhoqf  vs.  Bemsen, 
8  Paige,  p.  499.)  And  the  Court  of  Errors  took  the  same 
view  of  the  matter,  in  affirming  the  chancellor's  decision  in 
the  same  case ;  and  in  the  26th  Wend., p.  831 :  "No  partic- 
ular form  of  words  is  necessary,  but  there  must  be  a  substan- 
tial compliance  with  the  statute,  some  communication  to 
the  witnesses,  indicating  the  intention  to  give  effect  to  the 
instrument  as  a  will."    (Judge  Nelson,  in  Bemsen  vs.  Brink- 
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erhoofy  26  WW.,  p.  324,  381).  And  again:  "The  legisla- 
ture only  meant  that  there  should  be  some  communication  to 
the  witnesses,  indicating  that  the  testator  intended  to  give 
effect  to  the  paper  as  his  will."  (Ibid,  p.  889.)  "  Any  com- 
munication of  this  idea,  or  to  this  effect,  will  meet  the  object 
of  the  statute,'9 . . . "  some  act,  some  sign.'9  "  I  agree  that  the 
mere  want  of  recollection  of  the  witnesses,  that  the  testator 
indicated  the  instrument  to  be  his  will,  after  signing  the  at- 
testation clause,  ought  not  to  be  evidence,  per  se,  of  non- 
compliance with  the  statute."  (Ibid.  See  also  the  remarks 
of  Senator  Verplanck,  in  the  same  case,  26  Wend.  p.  839.) 
I  say,  therefore,  in  the  language  of  the  marginal  note  to 
26  Wend.,  324,  that  there  must  be  affirmative  proof  of  the 
want  of  publication ;  the  mere  want  of  recollection  of  the 
witness  is  not  sufficient  to  defeat  the  will. 

ILL  The  Revised  Statutes  authorize  the  probate  of  this  in- 
strument as  a  will  of  personalty,  if  it  was  executed  according 
to  the  laws  of  South  Carolina,  where  it  was  made.  (2*  R.  &, 
p.  258,  §  81,  84;  Torrey  vb.  Bowen,  15  Barb.,  8.  O.  B.>  p. 
304.) 

Whether  the  deceased  was  in  point  of  fact  an  inhabitant 
of  New  York  at  the  time  of  his  death,  is  a  question ;  but  as 
the  petition  for  the  probate  of  his  will  styles  him  an  inhabit- 
ant, we  shall,  on  the  present  motion,  (and  until  further  proof 
is  taken),  regard  the  testator  as  domiciled  here  at  the  time  of 
his  death,  on  the  6th  day  of  December,  1864.  If  then  he 
was  an  inhabitant  of  New  York  at  the  time  of  his  death,  and 
the  will  was  made  in  South  Carolina  in  1849,  where  the  tes- 
tator was  at  that  time  domiciled,  can  his  will  be  admitted  to 
probate  in  New  York,  (he  leaving  personal  estate  here),  either 
at  common  law,  or  under  our  statute,  and  as  to  the  personal 
property  found  within  this  jurisdiction  t 

This  gives  rise  to  two  inquiries. 

First:  What  is  the  law  of  South  Carolina  respecting  the 
manner  in  which  wills  of  personal  estate  shall  be  exe- 
cuted! 
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Second :  Supposing  the  will  to  have  been  executed  in  con- 
formity to  the  law  of  South  Carolina,  bo  as  to  pass  personalty 
at  the  time  it  was  executed  in  1849 ;  and  supposing  the  tes- 
tator to  have  been  then  domiciled  there,  can  a  change  of 
domicil  from  South  Carolina  to  New  York  in  1854,  make 
void  a  will  which  was  previously  valid,  by  reason  of  this 
removal,  and  by  reason  of  a  conflict  between  the  New  York 
and  the  South  Carolina  statute,  touching  a  mere  matter  of 
form,  or  the  want  of  publication  of  the  instrument  as  a  will! 

With  respect  to  the  first  question,  the  statute  of  South 
Carolina,  passed  in  1825,  provides,  that  "  all  wills,  or  testa- 
ments of  personal  estate,  after  the  4th  May,  1825,  shall  be 
executed  in  writing,  and  signed  by  the  testator,  or  by  some 
peraon  in  his  presence,  and  by  his  express  direction,  and  shall 
be  attested  and  subscribed  in  the  presence  of  the  testator,  by 
three  or  more  credible  witnesses,  or  else  they  shall  be  utterly 
void  and  of  no  effect"  {Laws  of  South  Carolina,  Vol.  VIn 
p.  238 ;  and  General  Index  of  do.,  p.  606.)  All  these  re- 
quirements of  the  statute  were  complied  with  in  the  present 
case,  and  no  publication  of  the  will  was  requisite  by  the  laws 
of  South  Carolina* 

IV.  Then  as  to  the  second  question — a  change  of  domicil 
— does  that  avoid  a  will  previously  valid,  in  consequence  of  a 
conflict  of  laws  touching  a  mere  matter  of  form ;  that  is,  the 
want  of  publication  of  the  instrument  as  a  will,  required  by 
the  New  York  statute  ?  Now  as  to  this,  the  counsel  for  Mr. 
Mootrie  rests  himself  exclusively  upon  a  single  clause,  (ex- 
pressed in  very  general,  if  not  hesitating  language),  in  Judge 
Story's  Conflict  of  Laws,  §  473. 

On  examining  this  matter,  the  court  will  find  that  Judge 
Story  does  not  rest  this  declaration  on  any  common  law  au- 
thority whatever,  neither  does  he  cite  any  civil  law  authority 
touching  the  question  of  the  form  of  execution.  The  civil 
law  authority  (Voetius  on  the  Pandects)  quoted  by  him,  is 
limited  entirely  to  the  status  or  capacity  of  the  testator  to 
make  a  will— the  case  of  infancy,  of  marriage,  and  the  like. 
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The  language  of  Judge  Story  is  not  decisive,  even  on  the 
point  of  capacity.  He  expresses  himself  cautiously,  even,  as 
to  that,  while  he  does  not  touch  upon  the  effect  of  a  change 
of  domicil,  as  to  the  question  of  the  form  of  the  execution  of 
the  will.    Neither  does  Voetins,  whom  he  cites. 

V.  Now  under  our  own  decisions,  a  distinction  is  made ; 
and  it  has  been  held,  in  this  court,  that  an  alteration  of  the 
statute  law,  between  the  time  of  making  the  will  and  its  pro* 
bate,  or  the  death  of  the  testator,  touching  the  form  of  execu- 
tion at  least,  does  not  avoid  a  will.  {Price  vs.  Brown,  1 
Bradford)  p.  291.) 

And  yet,  as  a  general  rule,  it  would  seem  that  it  is  the  law 
of  the  testator's  domicil  at  the  time  of  his  death,  that  is  to 
govern  in  reference  to  wills  of  personalty.  The  form  of  the 
execution  of  the  will  is  an  exception.  If  this  be  so,  as  to  the 
statute  law,  it  would  be  right  strange  that  an  accidental 
change  of  domicil  by  the  testator  should  have  a  greater  effect 
in  rendering  his  will  a  nullity,  than  a  change  in  the  statute 
law  of  the  country  where  it  was  made,  between  the  time  the 
will  was  made  and  the  death  of  the  testator.  And  it  cannot 
be  so. 

We  concede  that  the  maxim  is,  that  "  mobUia  seqmmtwr 
personam"  a  rule  which  is  well  expressed  by  Lord  Lough- 
borough,  in  the  case  of  Sill  v.  Warewick,  (1  Sen.  Blackstons, 
p.  690.)  "  It  is  a  clear  proposition  (says  he,)  not  only  by  the 
law  of  England,  but  of  every  country  in  the  world  where  law 
has  the  semblance  of  a  science,  that  personal  property  *  *  # 
follows  the  law  of  the  person." 

It  was  under  this  rule  that  the  Supreme  Court  of  Pennsyl- 
vania held,  that  the  will  of  Jean  Theil,  a  Frenchman  domi- 
ciled in  St  Domingo,  and  who  died  there,  and  who  made  his 
will  there-— was  void  in  Pennsylvania,  because  it  was  not  exe- 
cuted in  conformity  to  the  requirements  of  the  French  law 
existing  at  the  time  it  was  made  in  St  Domingo,  although 
perfectly  conformable  to  the  laws  of  Pennsylvania,  where  the 
property  was  found. 
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It  is  the  law  of  the  country  where  the  testator  made  his 
will  and  where  he  died,  that  is  to  govern  in  such  a  case; 
not  the  law  of  the  country  where  the  personal  property  hap- 
pened to  be  found  at  his  death;  and  the  rule  is  founded  upon 
the  comity  of  nations,  just  as  it  is  in  reference  to  contracts. 
In  reference  to  contracts,  the  lex  loci  contractus  is  deemed  to 
be  written  into  the  contract  itself ;  the  parties  to  the  contract 
being  supposed  to  have  had  the  law  of  the  place  of  contract 
in  view  while  making  the  contract — and  so  courts  in  other 
christian  countries  give  effect  to  the  contract  according  to  the 
law  of  the  place  of  the  contract,  and  this  upon  the  principle 
of  national  comity.  And  it  is  upon  the  same  principle  of 
comity,  that  the  "  lex  loci  acttis  "  in  reference  to  wills  is  recog- 
nized in  foreign  countries,  in  cases  where  there  is  no  conflict 
of  laws.  And  even  if  there  be  a  conflict  of  laws  between  the 
country  where  the  will  was  made  and  where  it  is  sought  to 
be  proved,  it  will  make  no  difference,  if  the  will  be  executed 
according  to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death.  But  if  the  testator  has  changed  his  domicil  after 
making  his  will,  and  dies  in  a  foreign  country  where  he  had 
acquired  a  residence,  and  there  is  a  conflict  of  laws  between 
the  country  where  he  made  his  will  and  the  country  where 
he  was  domiciled  at  the  time  of  his  death ;  then  it  seems,  on 
the  question  of  capacity  to  make  a  will  arising,  the  law  of 
the  domicil  at  the  time  of  his  death,  will  govern — but  this  is 
not  so  where  the  question  is  one  having  reference  merely  to 
the  form  of  the  execution  of  the  will. — This  court  seems  to 
have  held  in  the  case  of  McGormick,  (2  Bradford,  169,)  the 
very  point  we  contend  for,  touching  a  change  of  domicil  and 
the  form  in  which  a  will  is  executed. 

We  understand  this  to  be  the  scope  of  the  Chancellor's  deci- 
sion in  the  case  of  Robert's  will,  (8  Paige,  524,)  where  he 
draws  the  same  distinction  now  taken  between  the  case  of 
incapacity  to  make  a  will,  by  the  law  of  the  country  where 
the  will  is  attempted  to  be  proved,  and  the  case  (>f  a  will  ob- 
jected to  only  as  to  form  of  execution. 
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VI.  Bat  we  conceive,  that  let  the  civil  and  the  common 
law  be  what  they  may,  the  New  York  statutes  were  intended 
to  settle  the  question,  at  least  so  far  as  the  mere  formal  exe- 
cution of  a  will  is  concerned — by  in  the  first  place  allowing 
wills  both  of  real  and  personal  estate  to  be  admitted  to  pro- 
bate, if  executed  in  conformity  to  onr  own  law,  no  matter 
where  the  testator  may  have  been  domiciled  at  the  time  of 
his  death ;  and  secondly,  by  allowing  wills  of  personal  estate 
to  be  admitted  to  probate,  if  executed  according  to  the  law 
of  the  State  or  country  where  the  testament  was  made,  and 
this  irrespective  of  the  place  where  the  testator  was  domiciled 
at  the  time  of  his  death.  (2  B.  &,  p.  262 ;  §  T7, 81 ;  2  Paige, 
214;  6Paige,18±.) 

Now  independent  of  the  statute,  the  will  of  a  testator  made 
in  South  Carolina,  for  example,  (provided  the  testator  was 
domiciled  there  at  the  time  of  his  death,)  may  be  admitted 
to  probate  here,  if  executed  according  to  the  law  of  the  domi- 
cil  at  the  time  of  his  death.  Jean  Theft's  will,  (1  Binney, 
p.  836,)  might  have  been  admitted  to  probate  in  Pennsyl- 
vania, if  it  had  been  executed  in  accordance  with  the  law  of 
St.  Domingo,  where  the  will  was  made,  and  where  the  testa- 
tor was  resident  when  he-  died.  The  statute  then  was  intend- 
ed to  provide  for  other  cases  than  those  where  the  testator 
was  domiciled  abroad  at  the  time  of  his  death.  Amongst 
other  cases,  it  was  intended  to  embrace  the  case  where  the 
testator  sees  fit  to  change  his  domicil  intermediate  to  his 
making  his  will,  and  the  time  of  his  death :  for  it  says,  "wills 
of  personal  estate  duly  executed  (by  persons  residing  out  of 
this  State,)  according  to  the  laws  of  the  State  or  country  in 
which  the  same  were  made,  may  be  proved,"  Ac. 

And  it  also  comprehends  both  citizens  of  this  State  resident 
abroad,  and  those  who  are  not  citizens  of  this  State — for  the 
84th  section  says,  "  no  will  of  personal  estate  made  out  of 
this  State  by  a  person  not  being  a  citizen  of  this  State,  shall 
be  admitted  to  probate,"  &c.  &c,  "unless  such  will  shall 
have  been  executed  according  to  the  laws  of  the  State  or 
country  in  which  the  same  was  made." 
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It  is  evident,  at  least,  go  far  as  relates  to  matter  of 
form,  that  the  will  as  to  personal  property  should  be 
admitted  to  probate  in  this  State,  provided  it  is  executed 
according  to  the  law  of  the  place  where  it  was  made,  and  the 
testator  was  domiciled  at  the  time, — and  this  at  common  law, 
and  before  the  Surrogate  of  the  county  wherein  the  testator's 
pereonal  property  is  situate,  or  happens  to  be  found  at  the 
time  of  his  death.  But  if  there  is  any  doubt  about  this  in  a 
cause  where  the  testator  shall  have  changed  his  domicii,  after 
making  his  will,  and  dies  here — then  the  statute  authorizes 
a  will  of  personal  estate  executed  abroad,  to  be  proved  under 
a  commission,  provided  it  be  executed  according  to  the  laws 
of  the  State  or  country  in  which  the  same  was  made — if  the 
testator  be  a  citizen  of  this  State  at  the  time  of  his  death : 
and  at  the  same  time  it  authorizes  a  will  of  real  estate  (situate 
in  this  State,)  if  executed  abroad,  to  be  proved  upon  a  com- 
mission, provided  it  be  executed  according  to  the  laws  of  this 
State.  And  then  it  goes  further,  and  authorizes  a  will  of 
personalty  executed  abroad,  whether  by  a  person  domiciled 
here  or  not,  (but  who  was  not  a  citizen  of  this  State,)  to  be 
proved  upon  a  commission,  if  executed  in  conformity  to  the 
laws  of  the  State  or  country  where  the  will  was  made.  As 
to  personalty,  the  statute  clearly  recognizes  the  place  where 
the  will  was  made,  and  not  the  place  where.the  testator  was 
domiciled  at  the  time  of  his  death :  and  if  the  will  be  execut- 
ed according  to  the  law  of  the  place  where  the  same  was  made, 
that  is  sufficient,  whether  the  testator  was  a  citizen  of  this  State, 
or  not  a  citizen  of  this  State,  and  whether  the  testator  was  domi- 
ciled here  at  the  time  of  his  death,  or  domiciled  abroad.  The 
statute  looks  only  to  the  place  where  the  will  was  made,  at 
least  so  far  as  matters  of  form  are  concerned. 


WlLLUM  MOOTBB, 

M.  6.  Haewnotow, /or  CamtuUad*. 

L  The  testator  was  domiciled  in  the  State  of  New  York  at 
the  time  of  his  death.    The  will,  therefore,  must  have  been 
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executed  and  published  according  to  the  statutes  of  this  State, 
or  it  cannot  be  admitted  to  probate.  (Story's  Conflict  of 
Zones,  §  466,  7,  8,  <&c.)  That  the  testator  changed  his  domi- 
cil  after  the  execution  of  the  will,  does  not  affect  this  propo- 
sition.   (Story's  Conflict  of  Laws,  §  473,  and  cases  cited.) 

EL  The  sole  question  in  this  case  is,  whether  the  testator 
at  the  time  he  acknowledged  the  execution  of  the  will  to  the 
witnesses,  declared  the  instrument  so  subscribed  and  acknow- 
ledged by  him  to  be  his  last  will  and  testament,  in  such  man- 
ner as  to  comply  with  the  statute.  It  is  insisted  that  he  did 
not 

1.  He  made  no  declaration  whatever  to,  or  in  the  presence 
of,  the  witnesses,  or  either  of  them,  at  the  time  he  acknow- 
ledged his  signature  thereto,  and  they  subscribed  as  witnesses. 
In  this  all  the  witnesses  agree. 

2.  He  made  no  declaration  whatever  as  to  the  nature  of 
the  instrument,  to  any  of  the  witnesses,  except  Messervey, 
at  any  time. 

All  that  he  said  to  Messervey  was — taking  the  evidence  in 
the  strongest  form  in  favor  of  the  probate,  "  I  wish  you  to  go 
below  and  get  me  two  witnesses  to  the  will." 

This  is  no  "  declaration"  within  the  meaning  of  the  statute. 
It  was  not  made  either  at  the  time  of  the  subscription  or  at 
the  time  of  the  acknowledgment 

It  was  not  made  with  such  distinct  and  certain  reference 
to  any  particular  instrument  as  to  preclude  the  possibility  of 
mistake  or  misapprehension. 

It  was  not  a  declaration  that  the  instrument  was  his  "  last 
will  and  testament"  even  if  the  reference  to  the  instrument 
had  been  certain,  and  the  declaration  made  at  the  time  of  the 
execution  or  acknowledgment 

Even  if  this  was  a  sufficient  declaration  to  Messervey,  his 
repeating  it  to  Mahoney  afterwards,  how  long  does  not  ap- 
pear, not  in  the  presence  of  the  testator,  and  when  the  instru- 
ment was  not  present,  and  had  not  been  seen  by  him,  was  no 
declaration  to  Mahoney. 
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8.  Admitting  that  the  witnesses  Messervey  and  Mahoney 
each  read  the  attestation  clause,  at  the  time  of  subscribing, 
that  does  not  amount  to  a  sufficient  declaration.    Because, 

The  clause  itself  does  not  contain  the  declaration  required. 
It  is  "  signed,  sealed,  and  delivered  as,  and  for,  his  last  willy19 
&c. 

It  does  not  say,  "  declared"  to  be  his  last  will,  &c. 

The  attestation  is  not,  per  «e,  the  declaration  of  the  testator, 
but  is  the  declaration  of  the  witnesses. 

He  may  adopt  it  as  his  declaration.  But  there  must  be 
evidence  that  he  did  so  adopt  it  And  if  he  do  so,  it  must 
contain  all  that  the  statute  requires; 

This  adoption  cannot  be  presumed,  it  must  be  proved. 
Both  the  evidence  and  the  probabilities  are,  that  he  did  not 
adopt  it.  If  he  did  adopt  it  as  his  declaration,  it  was  not 
read  over  or  announced  to  the  witnesses  at  the  time,  nor  did 
they  read  it  intelligently,  so  that  they  fully  understood  be- 
yond the  possibility  of  mistake,  that  the  testator  meant  and 
intended  thereby  to  declare  to  them  that  the  instrument  was 
his  last  will  and  testament. 

But,  admitting  that  this  attestation  clause  contains  enough, 
that  it  was  read  and  understood  by  the  witnesses,  and  was 
adopted  tacitly  by  the  testator,  still  it  is  insufficient,  and  not 
a  compliance  with  the  statute. 

The  case  of  Brinkerhoof  vs.  Remeen,  8  Paige,  488,  does 
not  decide  this  point.  It  was  a  mere  speculation  of  the  Chan- 
cellor. 

In  26  Wendell,  825,  when  the  same  case  was  decided  by 
the  Court  of  Errors,  Senator  Verplanck  says,  j?.  887,  it  must 
be  made  known  to  each  witness,  and  in  such  manner  to  u  his 
own  understanding  and  intention"  as  "to  leave  no  doubt 
upon  their  minds."  So  page  889,  there  must  be  "  open  evi- 
dence of  knowledge  and  intent"  in  order  to  exclude  the  pos- 
sibility of  delusion  or  deception."  (See  1  Sand/ord  Oh.  2?., 
825.) 

Bnt  there  is  no  case  in  the  books  in  which  this  precise  point 
as  material  and  necessary  to  the  decision  has  ever  been  ruled. 
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All  the  cases  agree  that  there  "  mast.be  a  declaration  by 
the  testator,  that  the  instrument  is  his  last  will  and  testament." 
(4  Samdford,  Sup.  C.  2?.,  10.)  This  was  a  stronger  case  than 
the  one  under  consideration.    Seepage  17,  &c. 

4.  The  fact  that  the  witnesses  understood  that  the  instru- 
ment was  a  will,  is  insufficient  (4  Sand,  Sup.  C.  Bn  10-17, 
2  Bradford,  B.y  163.) 

Such  a  general  understanding  drawn  from  hearing  conver- 
sations, casual  remarks,  whether  by  the  testator  or  others  in 
his  presence,  and  inferences  drawn  from  circumstances  and 
conversations,  even  if  the  inferences  be  correct,  is  insufficient. 

All  the  cases  bearing  upon  the  subject  of  publication,  go 
to  this  point. 

Hie  possibility  of  "  mistake,"  u  delusion,"  "  deception,"  must 
be  excluded  by  the  evidence. 

There  must  be  a  distinct  affirmative  performance  of  all  the 
statutory  requisitions.    (2  Bradford^  165 ;  2  Sdderfs  i?.,  120.) 

IIL  The  fair  and  just  import  of  the  evidence,  taken  in 
connection  with  the  circumstances  under  which  the  witnesses 
have  testified,  absolutely  excludes  the  idea  that  there  was  any 
such  declaration  as  our  statute  requires. 

The  very  truth  of  the  case  appears  in  the  testimony  under 
the  commission. 

These  facte  are  that  Messervey  overheard  that  the  testator 
was  going  to  make  a  will — that  he  was  told  to  get  two  wit- 
nesses— that  he  did  so — that  he  told  one  Mahoney  it  waft 
to  witness  the  testator's  will — that  the  testator  acknowledged 
the  signature  and  seal  then  to  be  his,  and  pointed  them  to 
the  place  where  they  were  to  subscribe,  and  that  they  did 
then  and  there  subscribe. 

IV.  The  next  question  is,  what  will  be  the  effect  of  a  change 
of  domicil  after  a  will  is  made,  of  personal  property,  if  it  is 
valid  by  the  law  of  the  place  where  the  party  was  domiciled, 
when  it  was  made,  and  not  valid  by  the  law  of  the  domicil, 
at  the  time  of  his  death. 
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The  contestants  submit  that  in  such  a  case  the  will  is  void. 

The  principle  on  which  this  proposition  stands  has  a  very 
broad  foundation.  It  is  broader  and  deeper  than  public  po- 
licy.   It  stands  upon  the  principle  of  public  necessity. 

As  respects  real  estate,  the  will  must  be  according  to  the 
lex  r&i  titcb,  and  why? 

Because  necessity  requires  that  the  laws  respecting  the 
alienation,  acquisition,  and  distribution  of  real  estate  should 
be  certain  and  uniform  in  each  particular  State,  otherwise 
every  thing  would  be  thrown  into  confusion,  and  there  would 
be  no  security  for  that  kind  of  properly — no  certainty — no 
possibility  of  quieting  titles. 

Why  is  the  law  respecting  movable  property  different? 

The  principle  is  perfectly  settled  that  the  law  of  the  place 
of  the  domicil  regulates  the  distribution  of  personal  property. 
Jarman  on  Witls,  2,  8;  8  Biwney  2?.,  336.  This  principle 
will  not  be  denied. 

The  reason  of  the  rule  is,  that  personal  rights,  privileges! 
and  disabilities  are,  and  of  necessity  must  be,  governed  by 
the  law  of  the  domicil. 

Otherwise  there  would  be  perpetual  conflict  of  jurisdictions 
and  of  rights.  It  would  be  intolerable  to  make  that  wrong 
for  one  man  which  would  be  right  for  another,  and  that  too 
at  the  same  time  and  place. 

This  principle  does  not  rest  on  the  municipal  regulations 
of  particular  states  or  nations.  It  rests  upon  public  necessity 
and  is  made  the  law  by  the  common  consent  of  mankind — 
all  recognizing  this  necessity. 

Movable  property  which  can  be  transported  from  plaee  to 
place,  is  called  personal  property,  because  it  appertains  to 
the  person,  and  is  supposed  to  be  (and  certainly  it  always 
may  be)  always  carried  about  with  the  person.  It  goes  with 
him  wherever  he  goes,  and  remains  with  him  wherever  he 
tarries.    Such  is  the  theory. 

Hence  it  is  that  the  same  rule  which  regulates  and  governs 
personal  rights,  privileges,  and  disabilities  extends  to  and  in- 
cludes every  thing  appertaining  to  the  person,  and  to  personal 
property. 
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We  submit  that  this  broad  principle  necessarily  includes 
the  question  now  before  the  court 

It  is  settled  that  the  instrument  propounded  as  a  will  to 
affect  movable  property,  must  be  an  effectual  testamentary 
instrument  by  the  law  of  the  domicil  of  the  testator.  (1  Jar- 
man  on  Wills,  p.  4.) 

And  the  place  where  a  man  dies  is  presumed  to  be  his  do- 
micil, prima  facie.   (1  Jarman  on  Wills,  p.  9 ;  3  Vesey,  201.) 

Where  a  will  is  made  by  one  of  legal  age  to  make  a  will 
by  the  law  of  the  place  of  his  domicil,  and  the  testator  after- 
wards removes  and  acquires  a  domicil  in  a  State  where  the 
law  requires  a  greater  age  to  entitle  him  to  make  a  will,  and 
dies,  then  the  will  is  invalid : 

Even  although  the  testator  at  the  time  of  his  death  had 
become  of  legal  age  to  entitle  him  to  make  a  will  by  the  law 
of  the  place  of  his  last  domicil.  (4  Barge,  580,  referring  to 
Voet.  Lib.,  28  tit.,  8  n.  18.) 

This  proposition  fully  covers  the  present  question,  and  in 
principle  is  not  distinguishable  from  it 

We  have  not  been  able  to  find  a  ruled  case  exactly  like  the 
present  one.  But  the  terms  of  the  general  rule  are  declared 
by  Judge  Story  to  establish  the  principle  for  which  we  now 
contend.  The  law  of  the  actual  domicil  must  govern.  {Sto- 
ry's Conflict  of  Laws,  §  478,  and  the  cases  there  cited,  fully 
sustain  him.    See  also,  Ibid.,  §  555  to  574.) 

There  is  no  case  or  principle  whereby  the  contrary  is  de- 
cided. 


The  Surrogate. — The  will  propounded  for  probate,  bears 
date  the  14th  day  of  August,  1849;  and  was  executed  in  the 
city  of  Charleston,  South  Carolina,  where  the  decedent  then 
resided.  The  petition  for  probate  states,  that  the  decedent  at) 
or  immediately  previous  to  the  time  of  his  death,  was  an  inha- 
bitant of  the  county  of  New  York. .  Assuming  that  to  be  the 
fact,  two  points  arise— first,  whether  the  will  was  executed 
according  to  the  laws  of  the  State  of  New  York ;  and  second- 
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ly,  if  not,  whether  if  made  according  to  the  laws  of  Sooth 
Carolina,  it  was  a  valid  will  at  the  decedent's  death. 

The  will  was  attested  by  three  witnesses,  and  the  usual 
ceremonies  appear  to  have  been  performed,  except  the  testa- 
mentary declaration,  the  proof  as  to  which  is  alleged  to  be 
deficient  * 

The  testimony  was  at  first  taken  under  a  commission  issued 
to  Charleston,  and  subsequently  two  of  the  witnesses  came  to 
New  York,  and  were  personally  examined  before  me.   Heck- 
mann,  one  of  the  witnesses  who  was  not  re-examined,  says, 
he  was  requested  by  the  decedent  at  the  time  of  the  execu- 
tion "  to  witness  his  signature  to  a  paper ;"  that "  he  was 
called  upon  at  that  time  and  place  by  Col.  Hunt  to  witness  a 
paper,  but  Col.  Hunt  did  not  state  what  it  was ;"  that  "  CoL 
Hunt  acknowledged  the  signature  and  seal  to  the  paper;'9 
"he  made  no  declarations  to  witness  as  to  what  the  paper  to 
which  he  acknowledged  his   signature  was;"  "CoL  Hunt 
said  nothing  about  his  will  or  witnessing  his  will;"  "Col. 
Hunt  said  nothing  about  the  nature  or  contents  of  the  paper;" 
that  he  "  signed  the  paper  without  knowing  what  it  was — 
never  knew  until  recently  told  ;"  "  CoL  Hunt  made  no  decla- 
rations in  the  presence  of  witness — he  merely  acknowledged 
his  signature,  and  requested  him  to  sign  as  a  witness  ;"  uhe 
heard  no  declaration  from  Cob  Hunt."    These  repeated  an- 
swers to  repeated  questions  touching  a  testamentary  declara- 
tion, put  it  beyond  all  question,  if  any  evidence  can,  that  no 
declaration  as  to  the  nature  or  character  of  the  instrument 
was  made  to  this  witness  by  the  decedent.    Heckmann  also 
testifies,  that  only  one  other  person  was  present  in  the  office 
with  CoL  Hunt,  and  that  he  was  not  acquainted  with  that 
person.    He  also  says,  "he  knows  nothing"  about  the  signa- 
tures of  the  other  witnesses,  and  that  "  nobody  signed  it"  in 
his  presence. 

Mahoney  in  his  testimony  under  the  commission,  says  he 
"  signed  his  name  to  the  paper ;"  that  Messervey  requested 
him  to  go  to  CoL  Hunt's  office,  and  he  there  "  signed  the 
paper"  in  the  presence  of  the  decedent  and  of  Messervey,  but 
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cannot  remember  whether  Heekmann  was  present — "  thinks 
Messervey  said  Col.  Hnnt  wished  witness  to  sign  his  name  as 
witness  to  his  will,  but  this  statement  was  not  in  the  presence 
of  Col.  Hnnt,  and  Col.  Hnnt  said  nothing  as  to  what  the 
paper  was ;"  "  simply  acknowledged  the  signature  and  seal, 
without  saying  what  the  paper  was ;"  "  thinks  that  the  others 
signed  at  the  same  time  with  him ;"  "  knows  that  he  was 
witness  to  some  paper  or  instrument  of  writing  which  Meeser- 
vey had  told  him  was  Col.  Hunt's  will ;  but  cannot  say  that 
CoL  Hunt  did  anything  more  than  acknowledge  the  signature 
and  seal,  and  request  the  fitnesses  to  sign  their  names  at  the 
places  where  they  are  written;"  "he  did  not  declare  what 
the  paper  shown  to  witness  was,  he  merely  requested  him 
and  the  others  to  sign  the  same  as  witnesses ;"  that  "he  was 
in  the  habit  of  calling  upon  witness  to  act  as  a  subscribing 
witness  to  written  instruments,  but  never  told  the  nature  or 
contents  of  such  papers  to  witness ;"  that  "he  knew  nothing 
about  the  contents  of  the  paper  when  he  signed  it — OoL 
Hunt  said  nothing  about  them  to  witness," — "  said  nothing  to 
witness  as  to  what  the  paper  was  which  he  desired  him  to 
subscribe."  Messervey  when  examined  under  the  commission, 
stated,  that  he  was  the  clerk  of  the  decedent — was  called  into 
the  office  where  B.  F.  Hunt  was  present,  and  was  asked  by 
the  decedent  to  "subscribe  his  name  to  the  paper,"  which  he 
did,  there  being  "no  other  person  present  at  the  time  of  his 
signing;"  that  "he  knew"  at  the  time  it  was  decedent's 
will,  "  bnt  that  Col.  Hunt  did  not  tell  witness  it  was  his  will ;" 
that  he  subscribed  his  name  in  the  presence  of  the  dece- 
dent, "  bnt  not  in  the  presence  of  John  Mahoney  and  Adolph 
Heekmann,  or  of  either  of  them ;"  that  "  Col.  Hunt  acknow- 
ledged his  seal  and  signature ;" — that  the  will  is  in  the  hand- 
writing of  the  decedent ;  that "  CoL  Hunt  was  in  the  habit 
of  calling  on  him  to  witness  written  instruments,  but  not  of 
telling  him  of  their  nature  or  contents;"  that  "Col.  Hnnt 
never  did  tell  him  of  the  nature  or  contents  of  any  instrument 
of  writing  which  witness  was  ever  called  upon  to  witness ;  but 
that  he  knows  from  conversations  between  Col.  Hunt  and  his 
Vol.  11L— 22 
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son  B.  F.  Hunt,  jr.,  just  previous  to  the  execution  of  the  will 
and  his  subscription  as  a  witness,  that  the  will  so  subscribed, 
was  the  will  of  Col.  Hunt ;  and  also  that  Col.  Hunt  knew 
that  witness  knew  that  said  instrument  was  the  will  of  CoL 
Hunt ;"  that  "he  thinks  he  was  present  when  Mr.  Mahoney 
signed,  at  the  request  of  Col.- Hunt — he  called  Mr.  Mahoney 
to  witness  the  will." 

On  the  return  of  the  commission  under  which  this  evidence 
was  taken,  it  seemed  to  me  the  testimony  disproved  a  testa- 
mentary declaration ;  but  upon  its  being  urged  that  there  was 
a  possibility  of  a  declaration  haviqg  been  made  by  the  read- 
ing of  the  testatum  clause,  I  allowed  the  proponent  the  oppor- 
tunity of  a  further  inquiry. 

On  his  examination  before  me,  Messervey  testified,  that  the 
decedent  requested  him  to  go  below  and  get  "  two  witnesses 
to  the  will."  This  is  I  think  in  conflict  with  his  testimony 
under  the  commission.  He  also  says,  that  CoL  Hunt  pointed 
out  the  spot  where  the  witnesses  were  to  put  their  names,  and 
that  he  acknowledged  his  signature.  Messervey  further  tes- 
tifies that  he  the  witness  read  the  testatum  clause. 

Mahoney  on  being  recalled  stated,  that  Messervey,  on  the 
day  the  will  was  executed,  called  on  him,  and  said  that  CoL 
Hunt  wished  him  "  to  witness  his  will," — that  on  proceeding 
to  the  place,  the  paper  was  lying  on  the  table — he  looked 
over  it  "  about  a  minute," — the  decedent  then  stepped  up, 
acknowledged  the  signature,  and  then  "pointing  his  finger  to 
the  place  where  my  name  is  written,"  said,  "  see  here,  sign 
your  name  there."  This  witness  also  says,  he  glanced  over 
the  attestation  clause,  and  saw  the  instrument  was  a  wilL 
I  do  not  perceive  that  the  case  is  helped  any  by  these  new  or 
further  statements  of  Messervey  and  Mahoney.  All  the  wit- 
nesses agree  that  the  decedent  did  not  declare  the  instrument 
to  be  his  will  at  the  time  of  the  execution — that  so  far  as  his 
words  are  concerned,  he  used  no  expression  indicative  of  the 
nature  of  the  instrument,  whether  it  was  a  will,  deed,  or  any 
other  document ;  that  he  simply  acknowledged  his  signature, 
and  requested  the  witnesses  to  sign  at  a  particular  place  point- 
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ed  out  by  him.  These  then  were  all  the  acts  performed  bj 
the  decedent  The  knowledge  of  the  character  of  the  instru- 
ment gained  by  the  subscribing  witnesses  from  looking  at  the 
attestation  clause,  does  not  constitute  a  testamentary  declara- 
tion  by  the  decedent,  unless  it  was  clearly  obtained  by  his 
request  or  direction,  or  at  the  least,  his  consent  and  privity. 
If  anything  is  to  be  taken  as  substitution  for  an  express  decla- 
ration, it  must  be  such  an  act  as  is  clear  and  unequivocal,  and 
as  gives  the  basis  of  a  necessary  inference  that  the  testator 
conveyed,  intended  to  convey,  and  knew  he  had  conveyed  to 
the  minds  of  the  witnesses,  that  he  executed  the  paper  as  his 
last  will  and  testament.  There  must  be  mutuality  as  to  the 
knowledge  of  all  the  parties,  testator  and  witnesses,  in  respect 
to  the  nature  of  the  transaction.  We  cannot  spell  out,  and 
guess  at  this  mutuality.  It  must  be  evinced  with  reasonable 
definiteness  by  the  party.  There  is  not  enough  in  the  proof 
to  satisfy  me,  that  Col.  Hunt  had  reason  to  know  that  the 
witnesses  were  aware  the  paper  was  his  will,  or  that  he  wish- 
ed them  to  know  that  Messervey  it  is  true,  says,  the  dece- 
dent requested  him  to  go  below  and  procure  witnesses  to  his 
will,  but  that  request  was  made  before  any  one  except  himself 
had  attested ;  and  although  he  may  have  communicated  that 
request  to  the  other  witnesses  in  the  same  words,  it  would  not 
supply  the  defect  of  a  testamentary  declaration  to  the  wit- 
nesses in  person.  The  declaration  must  be  made  to  each  of 
the  witnesses  at  the  time  of  subscribing  or  acknowledging, 
and  as  part  of  the  transaction.  It  must  be  made  in  the  pre- 
sence of  the  parties,  and  must  point  to  the  particular  instru- 
ment in  process  of  execution.  I  am  of  the  opinion,  there- 
fore, that  this  instrument  was  not  executed  in  conformity  with 
the  provisions  of  the  statutes  of  this  State.  As  wills  of  real 
estate  are  governed,  so  far  as  relates  to  the  forms  of  execution, 
by  the  law  of  the  place  where  the  land  is  situated,  this  instru- 
ment is  not  valid  so  as  to  affect  lands  in  the  State  of  New 
York ;  and  it  cannot  be  admitted  to  record  as  a  will  of  real 
estate.  But  the  question  still  remains,  whether  it  is  to  be 
treated  as  invalid  as  a  will  of  personalty. 
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In  the  State  of  South  Carolina,  the  formalities  requisite  to 
the  due  execution  of  wills,  were  regulated  by  the  Statute  of 
Frauds,  (29  tfor.,  2,  eh.  8 ;  Statutes  S.  O.  vol.  8,  p.  382,)  until 
the  year  1825,  when  a  stricter  rule  was  adopted,  requiring 
the  instrument  to  be  signed  by  the  decedent,  and  to  be  attest- 
ed by  three  witnesses.  (Statutes  S.  £,  vol.  6,  p.  238.)  At 
the  time  of  its  execution,  this  will  was  made  in  a  form  suffi- 
cient to  carry  real  and  personal  estate  according  to  the  law 
of  the  place  where  it  was  made,  and  where  the  decedent  was 
then  domiciled.  It  was  a  good  and  valid  instrument,  duly 
executed  in  conformity  with  the  laws  which  then  regulated 
the  act  But  a  most  interesting  question  arises  as  to  the  effect 
upon  the  validity  of  this  instrument  by  a  change  of  the  dece- 
dent's domicil  to  the  State  of  New  York.  I  find  at  the  out- 
set the  great  authority  of  Justice  Story  against  the  validity 
of  a  will,  which  though  made  under  such  circumstances,  does 
not  conform  to  the  law  of  the  testator's  domicil  at  the  time  of 
his  death.  '  He  says,  "  But  it  may  be  asked,  what  will  be  the 
effect  of  a  change  of  domicil,  after  a  will  or  testament  is  made 
of  personal  or  movable  property,  if  it  is  valid  by  the  law  of 
the  place  where  the  party  was  domiciled  when  it  was  made, 
and  not  valid  by  the  law  of  his  domicil  at  the  time  of  his 
death.  The  terms  in  which  the  general  rule  is  laid  down,, 
would  seem  sufficiently  to  establish  the  principle,  that  in  such 
a  case  the  will  or  testament  is  void ;  for  it  is  the  law  of  his 
actual  domicil  at  the  time  of  his  death,  and  not  the  law  of 
his  domicil  at  the  time  of  making  his  will  or  testament  of  per- 
sonal property,  which  is  to  govern."  The  distinguished  ju- 
rist cites  John  Yoet  in  support  of  this  proposition ;  but  die 
passage  cited  from  Yoet,  relates  only  to  the  question  of  testa* 
mentary*  capacity,  and  not  to  the  forms  of  the  instrument 
The  case  he  puts  is  this :  if  one  living  in  Holland,  where  a 
testament  may  be  made  at  fifteen  years,  should  make  his  tes- 
tament, and  then  change  his  domicil  to  Utrecht,  where  full 
puberty  (eighteen  years,)  is  required  in  a  male  testator— hia 
testament  as  to  movables  would  be  rendered  void  by  the 
change.    The  same  thing  would  occur  he  says,  if  one  should 


NEW- YORK,  OCTOBER,  1855.  841 

HUNT  W.   MOOTECB. 

institute  his  wife  heir  in  a  country  where  that  was  lawful, 
and  then  change  his  domicil  to  a  place  where  it  was  not  law* 
f til.  It  is  manifest  that  the  observations  of  Voet  touch  only 
upon  the  point  of  testamentary  capacity,  and  not  upon  the 
forms  and  solemnities  required  for  the  valid  execution  of  a 
testament.  It  is  impossible,  indeed,  he  should  have  intended 
to  apply  the  rule  as  to  the  effect  of  a  change  of  domicil,  to 
testamentary  forms ;  for  he  himself  is  one  of  the  strongest 
supporters  of  the  doctrine  that  in  respect  to  forms,  locus  re- 
git actum,  and  in  sustaining  it,  he  has  gathered  a  most  formid- 
able array  of  authorities.  (  Voet,  Be  Statute,  lib.  1,  §§  13, 14, 
15.)  He  shows,  that  it  is  a  rule  of  universal  recognition,  even  as 
against  the  lex  domicilii^  unless  indeed,  it  appears  that  the 
law  of  the  domicil  has  been  avoided  by  fraud.  He  says  dis- 
tinctly on  this  very  case : — Adeoque  si  HdUandus  in  JBollan- 
did  deprcsdiis  UUrcyectinis  testameato  dispone^  efectum  sor- 
tiri  debet  voluntas  ejus,  quia  observavit  solermia  loci  m  quo 
actus  testandi  odebratus  fuit.  Nee  injmndbitur  etc  eo  quod 
forte  post  oonditumitain  HoUandidsvpremumelogium  Ultra- 
jectum  migret;  dan  enim  peregrini  cufusvis  in  HMandid 
reperti,  ibique  more  Hollandioo  testantis,  voluntas  etiam  post 
reditum  inpatriam  rata  maneat,  si  nihil  aliud  impediat  ini- 
qyuwm  foret,  migrations  sold  ad  locum  alia  solermia  desideran- 
tern,  interrumpi  actum  in  prioris  domicilii  loco  sdemvUer 
ante  cdebratum.— (Liber  28,  Tit  1,  §  27 :  qui  test,  facposs.) 
It  would  be  unjust,  he  says,  that  a  will  executed  in  Holland 
according  to  the  solemnities  there  required,  should  be  broken 
solely  by  a  change  of  domicil  to  a  place,  whose  laws  demand 
Other  solemnities*  I  proceed  now  to  show  that  this  is  not  the 
opinion  of  Yoet  alone.  Van  Leeuween,  commenting  upon  the 
subject,  has  this  passage, — "  Hence  this  question  has  arisen, 
whether  a  will  made  according  to  the  practice  required  at  the 
place  where  it  is  effected,  as  in  Holland  for  instance,  having 
been  duly  confirmed  before  a  notary  and  two  witnesses,  ought 
likewise  to  take  effect  in  other  places,  where  other  and  more 
numerous  solemnities  are  required,  as  in  Friesland  the  num- 
ber of  witnesses  required  fe  seven,  *  *  and  upon  the  general 
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opinion  of  the  Doctors,  it  was  understood  that  a  will  confirmed 
at  a  certain  place  according  to  the  solemnities  required  there, 
takes  effect  everywhere  without  distinction,  because  the  solem- 
nity required  to  the  existence  of  anything,  belongs  to  the  know- 
ledge and  jurisdiction  of  the  government  of  that  place  where 
it  ought  to  be  observed.  And  if  a  person  be  obliged  to  follow 
the  practice  of  different  places,  any  person  who  lives  now  at  this 
and  then  at  another  place,  would  be  obliged  to  make  so  many 
wills,  or  to  observe  different  forms  in  one  and  the  same  will ; 
and  a  will,  which  is  but  a  single  act,  would  be  judged  of 
according  to  different  forms  of  law."  (Com.  p.  215.)  Gro- 
tius  says :  "  Ubi  deformd  sive  sdemnitate  testamenti  ogiiw 
respici  locum  oonditi  testamenti.  (Epis.  467,  in  4  Burge.  Com. 
p.  220.)  Dumoulin  states  the  rule  very  broadly — "  Est  om- 
nium doctorum  sententia  ubicunque  consuetudo  vel  statutom 
locale  disponit  de  sdemnitate  vel  formd  actfa,  ligari  etiam 
exteros,  ibi  actum  Mum  gerentes,  et  gestum  esse  validum  et 
efficacem  ubique,  etiam  super  bonis  soli  extra  territorium  consue- 
tudinis  velstatuti,"  (Dumoulin  cited  Story's  Confl.  Zaios,  §  441.) 
M.  Toullier  says, — "  Enfin  U  fcmt  observer  que  la  forms  des 
testaments  ne  depend  nidelaloi  du  domicile  du  testateur,  ni 
de  ceUe  des  biens  qui  sont  donnis,  ni  de  celle  du  temps  oil  Is 
testateur  vient  &  didder.  EUe  ne  depend  que  delaloidu  lieu 
et  du  temps  de  la  confection  du  testament.17 — (Le  droit  CivU 
Erangais,  vol.  5,  p.  290,  §  382.)  Thus  Dumoulin  declares, 
that  by  the  consent  of  all  the  learned,  the  local  custom  go- 
verns the  form  of  the  act ;  and  M.  Toullier,  that  the  form 
does  not  depend  upon  the  law  of  the  testator's  domicil,  nor  of 
the  situs  of  the  goods,  nor  of  the  time  of  the  testator's  death, 
but  upon  the  law  of  the  place,  and  of  the  time  of  the  execu- 
tion of  the  will.  M.  Duranton  also  states,  that  the  form  of 
the  testament  is  regulated  by  the  law  of  the  time  when  it  was 
made,  and  shows  that  in  this  respect  the  rule  differs  from  that 
which  prevails  in  regard  to  the  testator's  capacity.  (Cows 
de  droit  Erangais,  vol.  9,  p.  15,  §  14, 15,  16.)  M.  Felix  in  his 
Conflict  of  Laws,  says, — "  Uh  principe  aujowrd'hui  gSnirals- 
ment  adopU  par  V  usage  des  nations^  c'est  que  la  forme  des 
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actea  est  rigUepar  les  lots  du  lieu  dans  lequel  Us  soni  fails  ob 
pass6s.n — {Gonflit  des  Lois,  cited  by  Story,  Oonfl.  of  Lame  and 
note, p.  727.)  Merlin  defines  the  following  distinctions,  "  In  re- 
gard to  testaments,  there  are  three  things  to  consider — the 
capacity  of  the  person,  the  disponibility  of  the  goods,  and 
the  form  of  the  disposition.  The  first  is  governed  by  the  law 
of  the  domicil,  the  second  depends  upon  the  situation  of  the 
goods,  and  the  third  is  governed  by  the  law  and  custom  of 
the  place  where  the  disposition  is  made."  He  adds,  "  it  is 
needless  to  recall  the  disputes  which  were  raised  upon  this 
point  by  the  old  civilians — it  is  many  years  since  they  were 
finished ;  and  now  " — "  tout  le  monde  eonvient  ttnanimement 
que  la  forme  de  tester  dipend  da  statwt,  oude  la  coutume  du 
lieu  oik  Von  teste" — All  the  world  agree  unanimously  that  the 
form  of  making  the  testament  depends  on  the  law,  or  the  cus- 
tom of  the  place  where  it  is  made.  {Repertoire  Uhiversel  et 
raisomU  de  Jurisprudence,  vol.  34,  p.  Ill,  Qvyot,  Tom.  16, 
p.  167.)  In  the  reasoning  of  M.  De  Voisins  upon  the  testa- 
ment of  M.  De  Pommereuil,  the  grounds  of  this  rule  are  care- 
fully elaborated — such  as  the  necessity  of  counsel,  the  diffi- 
culty or  impossibility  of  practising  other  forms,  the  ignorance 
of  other  forms,  the  variety  of  forms,  the  necessity  of  adopting 
one,  and  the  convenience  of  adopting  that  of  the  place.  He 
says,  "  les  nations  en  stmt  cowoenues,  et  elite  vivent  aujourcP- 
hui  entr'elles  sur  lafoi  de  cette  rigle" — (Merlin,  Art.  Testam.) 
Pothier  speaking  on  this  subject,  says, — "  The  testament  in 
France,  ought  to  be  made  in  the  form  prescribed  by  the  law 
of  the  place  where  it  is  made,  although  the  testator,  has  not 
his  domicil  in  that  place,  and  was  there  only  temporarily,— 
that  although  there  would  appear  to  be  more  difficulty  in  re- 
gard to  testaments  made  by  a  Frenchman  in  a  foreign  coun- 
try— foreign  law  not  being  received  in  France ;  nevertheless, 
"n&mmoins  les  arr$tslesontjug6s  valables: pares  que  (festune 
r$gle  du  droit  des  gens  de  ee  conformer,  pour  la  forme  dee 
odes,  aux  lois  du  lieu  ouonles  passe :" — they  havq  been  ad- 
judged valid,  because  it  is  a  rule  of  the  law  of  nations  to  con* 
form  in  respect  to  the  forms  of  acts,  to  the  law  of  the  place 
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where  they  are  effected. — (Ewvres  de  Pothier:  Nouweile  edi- 
tion, par  M.  Dupm.  Tom.  10.  Ooufamee,  Tit.  16,  §  2,  5, 
11.)  I  suppose  it  impossible  to  find  a  single  authority  among 
the  Continental  jurists  of  the  highest  character  impeaching 
the  doctrine  sustained  by  the  authors  I  have  cited,  so  far  as  it 
applies  to  movables.  M.  Felix  criticises  the  opposing  opi- 
nions of  three  modern  authors  who  question  the  rule,  with  en- 
tire success.  Besides  the  authorities  I  have  quoted,  Vattel, 
Sande,  Peckius,  Paul  Voet,  Ohristinssus,  Rodenburg,  Vin- 
nius,  Boullenois,  Bouhier,  and  Huberus  agree  to  the  princi- 
ple, and  most  of  them  press  its  application  even  to  immova- 
ble property.  Jt  is  recognized  in  the  codes  of  Louisiana, 
France,  the  two  Sicilies,  and  Sardinia ;  and  is  the  law  of  Spain, 
Holland  and  Germany.  (Jurisprudence  du  XlXme  siide, 
parJU.  M.  Svrey  et  de  Vittenew>e,pp.  1022-26-40.  Code  NapoL 
Art.  99.  Concordance  entire  lee  Codes  Chiles  Mrangers  et  Is 
Code  Napoleon,  pan*  M.  de  Saint  Joseph.  4  Bwrge.  Com.  p. 
585.)  It  has  such  universal  acceptance,  that  Pothier  empha- 
tically styles  it  a  rule  of  the  law  of  nations.  Thus  according 
with  the  usage  of  civilized  nations,  and  the  concurrent  opi- 
nion, and  judgment,  and  enlightened  reason  of  the  most  emi- 
nent civilians,  it  remains  to  consider  how  far  it  has  been  adopt- 
ed by  the  common  law.  And  in  this  connection  it  may  be 
observed,  that  to  adopt  the  lex  loci  actus  as  to  the  form  of  the 
will,  does  not  necessarily  oppugn  the  lex  domicilii.  The  law 
of  the  domicil  undoubtedly  governs  in  cases  of  testacy  and 
intestacy,  both  alike ;  but  then  the  inquiry  arises,  what  is  the 
law  of  the  domicil  in  the  particular  case.  The  adoption  of 
thfe  lex  domicilii,  is  itself  a  concession  to  foreign  law  upon 
principles  of  public  convenience,  national  comity,  and  right 
reason ;  a  concession  which  has  been  made,  justified,  and  sus- 
tained by  an  appeal  to  the  common  consent  of  nations  and 
the  authority  of  jurists.  In  determining  what  is  the  law  of 
the  domicil  in  any  given  case,  where  the  local  law  is  not  posi- 
tively settled  by  legislation,  there  would  seem  to  be  no  good 
reason  why  a  similar  deference  should  not  be  paid  to  the  jus 
gentium,  and  the  opinions  of'  learned  men.    It  appears  from 
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the  authorities  I  have  cited,  that  the  rale  locus  regit  actum, 
has  been  generally  received,  perhaps  not  90  much  as  an  excep- 
tion to  the  law  of  the  domicil,  as  a  part  of  that  law  itself— so 
that  in  the  adoption  of  the  lex  domicilii  in  this  class  of  cases, 
it  may  reasonably  be  inquired  why  we  should  not  take  with 
it  its  universally  accepted  modifications. 

In  Potmger  vs.  Wigktman>,  8  Merivaie,  67,  on  a  question  of 
succession  and  domicil,  and  the  law  of  England  being  silent  on 
the  subject,  Sir  William  Grant  observed,  **  on  the  subject  of 
domicif,  there  is  so  little  to  be  found  in  our  own  law,  that  we  are 
obliged  to  resort  to  the  writings  of  foreign  jurists  for  the  deci- 
sions of  most  of  the  questions  that  arise  concerning  it."  It 
may  be  well  to  see  whether  the  precise  point  in  controversy  in 
the  present  case  has  been  adjudicated  in  the  English  or  Ameri- 
can tribunals.  In  the  case  of  the  Duchess  of  Kingston,  her  will 
of  personal  estate,  executed  at  Paris  according  to  the  English, 
but  not  according  to  the  French  forms,  was  admitted  to  pro- 
bate in  the  Ecclesiastical  Court.  (Cited  in  Owrl&ng  vs.  Thorn- 
ton,  2  Add.  JR.  21.)  Justice  Story  says  she  was  domiciled  in 
France,  Mr.  Surge,  that  she  had  not  relinquished  her  English 
domicil ;  but  probably  no  stress  was  laid  on  that  point,  as  she 
had  obtained  Letters  Patent  from  the  French  king,  giving 
her  the  same  power  of  devising  as  she  would  have  had  in 
England.  The  opinion  of  M.  Turgot  in  favor  of  the  validity 
of  the  instrument,  was  based  on  the  supposition  of  an  English 
domicil — and  proceeded  on  the  principle,  that  although  the 
solemnities  of  the  lex  loci  actus  were  not  observed,  the  will 
would  be   good   if  conformed  to  those  of  the  domicil. — 

In  Stanley  vs.  B ernes,  8  Hogg.  878,  codicils  were  rejefct- 
ed,  because  not  made  in  conformity  with  the  forms  of  the 
Portuguese  law,  which  was  the  lex  loci  acbte  et  domicilii. 
The  deceased  was  domiciled  in  Portugal,  and  the  codicils 
were  executed  there.  This  was  the  decree  of  the  High  Court 
of  Delegates  reversing  the  judgment  of  Sir  John  NicholL 
The  grounds  of  the  reversal  do  not  appear ;  but  in  a  subse- 
quent case,  Sir  Herbert  Jenner  stated,  that  the  principle  decid- 
ed was,  "  that  if  the  instrument  he  not  executed  according  to 
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the  law  of  the  domicil  of  the  testator,  it  is  invalid."  He  says, 
"  The  Court  of  Delegates  having  reversed  the  sentence  of  the 
Prerogative  Court,  it  follows,  (though  no  reasons  are  given  by 
the  court  for  its  decision,)  that  the  two  codicils  were  pronounc- 
ed against,  on  the  ground  that  they  were  not  executed  accord- 
ing to  the  law  of  Portugal,  where  the  testator  was  domiciled." 
(De  Bonneval  vs.  De  Bowneval,  1  Curteis,  856.)  This  con- 
clusion is,  I  think  too  broad,  for  the  codicils  were  not  exe- 
cuted according  to  the  lex  loci  acids  ;  and  it  would  be  quite 
as  sound  a  deduction,  looking  only  at  the  case  itself,  to  say, 
that  they  were  rejected  for  that  reason,  as  for  the  other  rea- 
son. In  the  case  last  above  cited,  the  Marquis  De  Bonneval 
left  a  will  executed  in  England,  conformably  to  the  English 
law ;  but  having  his  domicil  in  France,  Sir  Herbert  Jenner 
determined  that  the  validity  of  the  will  must  be  determined 
by  the  French  tribunals,  and  for  that  purpose  suspended  pro- 
ceedings. In  The  Countess  De  Zichy  Ferraris  vs.  The  Mar- 
quis of  Hertford,  3  Curteis^  468,  the  testator  left  a  will 
and  a  large  number  of  codicils — some  of  the  codicils  were  not 
executed  according  to  the  statute,  (1  Vict,  a  26,)  and  one  of 
them  was  executed  at  Milan,  where  the  testator  frequently 
resided,  and  had  an  establishment.  The  testator  being  domi- 
ciled in  England,  Sir  Herbert  Jenner  Fust  held,  that  this  codi- 
cil was  invalid,  making  the  following  observations: — "It  is 
not  pleaded  that  the  late  Marquis  was  domiciled  at  Milan ;  it 
is  only  pleaded  that  he  was  resident  there,  as  a  visitor,  as  he 
might  have  been  in  any  other  country,  and  therefore  merely 
a  temporary  resident,  having  his  domicil  in  this  country,  and 
therefore  he  was  liable  to  the  law  of  this  country  with  res- 
pect to  his  testamentary  disposition.  The  law  of  Austria,  it 
is  pleaded,  would  give  effect  to  this  codicil,  as  the  act  of  a 
foreign  resident  there,  and  this  may  be  perfectly  true ;  but  if 
the  law  of  Austria  would  give  effect  to  the  paper,  it  does  not 
follow  that  this  court  could  decree  probate  of  the  paper,  un- 
less it  can  be  shewn  that  the  domicil  of  the  party  was  in  those 
dominions,  and  not  in  the  dominions  of  England,  because  the 
domicil  of  the  Marquis  was  in  England :  for  it  is  too  late  now 
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to  contend  that  the  succession  to  personal  property,  either  in 
cases  of  testacy  or  intestacy,  is  to  be  governed  by  any  other 
law  than  the  law  of  the  country  in  which  the  deceased  had 
his  domicile  In  the  case  of  succession  to  the  personal  estate 
of  an  intestate,  the  cases  are  too  numerous  for  the  court  to 
entertain  any  doubt  that  the  succession  is  governed  by  the 
law  of  the  domicil ;  and  if  there  had  been  any  doubt  whether 
the  succession  to  personal  property  in  a  case  of  testacy  is 
governed  by  the  same  rule,  such  doubt  would  be  removed  by 
the  decision  of  the  Court  of  Delegates,  in  the  case  of  Stanley 
vs.  Bernes.  It  was  there  decided  that  a  British  born  subject 
who  had  domiciled  himself  in  Portugal,  was  bound  in  the  dis- 
position of  his  property  to  conform  to  the  law  of  the  country 
in  which  he  had  become  so  domiciled ;  and  although  in  that 
case  he  had  expressed  an  intention  of  returning  to  this  coun- 
try, yet,  as  he  died  in  Portugal,  a  domiciled  Portuguese  sub- 
ject, the  court  held,  that  his  will  could  not  be  valid  unless 
executed  according  to  the  lawB  of  the  country  in  which  he 
was  domiciled.  Therefore,  that  case  disposes  of  the  whole 
question  as  to  succession  in  cases  of  testacy,  deciding  that  a 
will  to  be  valid,  must  be  executed  according  to  the  law  of  the 
country  where  the  party  was  domiciled ;  and  following  that 
decision,  I  am  bound  to  administer  the  law  as  I  found  it  laid 
down  by  the  supreme  court,  as  the  law  of  the  country ;  and 
I  am  consequently  of  opinion,  that  the  circumstance  of  the 
paper  having  been  written  and  executed  by  the  late  Marquis 
at  Milan,  can  give  no  effect  to  the  paper,  it  not  being  exe- 
cuted according  to  the  law  of  the  country  in  which  it  is  ad- 
mitted he  had  his  domicil."  It  thus  appears,  that  on  the  autho- 
rity of  Stanley  vs.  Bernes,  where  the  codicils  were  not  executed 
in  conformity  to  the  lex  loot  act&8,  the  learned  judge  rejected 
a  codicil  which  woe  executed  according  to  the  lex  loci  actte. 
In  the  absence  of  the  reasons  of  the  court  in  Stanley  vs. 
BemeSy  it  is  impossible  to  say  what  general  doctrine  was  laid 
down  as  applicable  to  cases  of  this  character,  for  the  facts 
before  the  court  only  called  for  a  sentence  in  rejecting  pa- 
pers which  conformed  neither  to  the  law  of  the  domicil  nor 
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to  the  law  of  the  place  where  they  were  executed.    It  is  ob- 
vious that  the  question  in  Stanley  vs.  Berne*,  did  not  arise  on 
a  testament  made  with  the  solemnities  required  by  the  lex 
loci  actfa,  though  deficient  in  those  required  by  the  leu  domi- 
cilii.    (4  Surge,  589.    See  Curling  vs.  Thornton,  3  Add.  6 ; 
Hwre  vs.  Nasmyth,  2  AM.  26 ;  Craigie  vs.  Zewin.,  3  Curieie, 
436;  Collier  vs.  Rvoaz,  3  Curt.,  366;  Maltose  vs.  Maltose,  1 
ifoforf  -Ea?.  i?.  67.)    Nor  does  it  appear  in  the  case  of  the 
Marquis  of  Hertford,  how  far  the  judgment  of  the  court 
would  have  been  affected  had  the  testator  been  domiciled  at 
Milan,  at  the  time  the  codicils  were  made ;  though  if  the  doc- 
trine inferred  from  Stanley  vs.  Bernee  be  strictly  applied,  it 
would  seem  to  exclude  wills  executed  according  to  any  other 
forms  than  those  prevailing  by  law  at  the  testator's  domicil 
at  the  time  of  his  decease.    This  case  was  taken  before  the 
Judicial  Committee  of  the  Privy  Council,  (3  Notes  cf  Cases,  p. 
160 ;)  and  the  decision  below  affirmed  on  the  principle,  that  the 
English  statute  of  wills,  is  to  be  construed  as  applying  to  the  tes- 
tamentary acts  of  all  domiciled  Englishmen,  wheresoever  done. 
I    am  not    aware,   however,  of   but  a  single   decision 
avoiding  a  will,  made  in  pursuance  of  the  forms  requir- 
ed by  the  testator's  domicil  at  the  time  it  was  made,  but  not 
in  conformity  to  the  solemnities  demanded  by  the  law  of  his 
domicil  at  the  time  of  his  death.    The  effect  of  this  change 
of  domicil  does  not  appear  to  have  been  considered  judicially, 
save  in  the  case  of  Nott  vs.  Coon,  10  Miss.  R.  643 ;  where  it 
was  determined,  that  a  will  made  in  another  State  by  a  per- 
son then  a  resident  of  such  State,  but  who  afterwards  remov- 
ed to  Missouri,  and  died  a  resident  thereof,  was  invalid,  not 
being  made  according  to  the  law  of  Missouri.    The  grounds 
of  this  judgment  do  not  appear — nor  whether  the  will  related 
to  real  estate  or  to  personal.   InDesesbatv%.Berquier,lBin- 
ney,  386,  the  decedent  was  an  inhabitant  of  St.  Domingo, 
at  the  time  of  making  the  will  and  at  the  time  of  his  death ; 
and  the  instrument  though  sufficient  in  form  to  pass  personal 
estate  in  Pennsylvania,  was  declared  invalid.    But  it  was  not 
valid  by  the  law  of  St.  Domingo,  and  therefore  conformed 
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neither  to  the  lex  loci  aotfa,  nor  to  the  lea  dornioiUi.  In 
Oration  vs.  Appleton,  8  Story,  755,  the  decedent  was  domi- 
ciled in  the  province  of  New  Brunswick,  and  made  certain 
testamentary  papers  at  Boston.  The  law  of  his  domicil  was 
held  to  control,  and  the  papers  were  declared  invalid.  Re- 
turning to  the  English  cases,  we  find  in  Price  vs.  Dewhvrst, 
8  Simon,  279,  4  My.  <&  Or.,  76,  a  conjoint  will  made  in 
1807,  by  a  husband  and  wife  lately  removed  from  a  Danish 
colony,  revoked  by  posterior  wills  of  both  parties  made  in 
England,  where  they  were  domiciled.  In  Fthre  vs.  Frhre, 
6  Note*  of  Cases,  595,  the  will  was  made  in  England  accord- 
ing to  the  English  form,  by  a  pereon  domiciled  at  Malta,  and 
it  appearing  that  by  the  law  of  that  island  the  lex  loot  actfo 
governed,  the  will  was  admitted.  In  Moore  vs.  JBudd,  4 
Hogg.  846,  the  decedent  made  his  will  in  Spain,  where  he  was 
domiciled ;  and  it  was  rejected,  not  being  conformable  to  the 
lexloeiacttis,nortothe  lexdonvieilii.  In  Thornton  vs.  Ourling, 
8  Simon,  810,  there  was  no  question  as  to  the  forms  of  exe- 
cution— but  Lord  Cottenham  intimated,  that  the  provisions  of 
the  will,  which  was  made  in  England  by  a  British  subject 
domiciled  in  France,  controvening  the  civil  Code,  by  provid- 
ing for  an  illegitimate  child  to  the  exclusion  of  a  widow  and 
a  legitimate  child,  might  be  disregarded  by  the  Court  of 
Chancery. 

The  precise  question  then  in  this  case  has  not  been  deter- 
mined. If  it  is  to  be  tested  by  the  general  doctrine,  that  the 
law  of  the  domicil  at  the  time  of  the  death,  governs  univer- 
sally,— a  principle  which  seems  to  be  laid  down  in  many  of 
the  cases, — then,  although  this  point  has  never  been  directly 
passed  upon,  we  still  have  a  rule  applicable  to  its  solution. 
The  English  courts  have  undoubtedly  come  to  the  conclusion 
that  the  rule,  locus  regit  actum,  does  not  govern  as  to  the  forms 
of  wills.  The  case  of  the  Marquis  of  Hertford  settles  that 
point  definitely.  Whether  the  law  of  the  domicil  at  the  time 
of  the  death,  will  ever  be  applied  where  the  domicil  has  been 
changed  since  the  execution  of  the  will,  so  as  to  effect  the  re* 
vocation  of  a  will  valid  at  the  date  of  its  execution,  remains 
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to  be  seen.  There  seem  to  be  just  reasons  why  a  change  of 
domicil  should  not  produce  such  a  revocation.  The  form  is 
not  attached  to  the  person,  but  to  the  thing  done — it  is  inhe- 
rent in  the  body  of  the  act,  which  when  performed  with  all 
the  solemnities  required  by  the  law  of  the  place  where  it  is 
done,  and  by  the  law  of  the  testator's  domicil  at  the  time,  is  a 
consummate  and  perfect  transaction.  The  will  is  then  a  com- 
plete and  valid  instrument  by  whatever  rule  tested.  It  has  an 
actual,  integral  existence.  It  is  a  will  in  due  form.  Is  it  to  be 
changed  by  a  change  of  abode  ? — is  its  validity  to  fluctuate 
with  the  migratory  habits  of  the  maker,  and  to  depend  upon 
the  contingency  of  his  residence  at  the  time  of  decease  {  or 
originally  performed  with  all  lawful  ceremonies,  does  it 
stand  good  once  for  all,  unless  revoked  by  the  express  act 
of  the  party  ?  The  lex  domicilii  has  been  adopted  in  England, 
and  the  lex  loci  actto  rejected ;  and  it  is  supposed  this  deter- 
mination is  commended  by  reasons  of  simplicity ;  but  in  the 
nature  of  things,  there  does  not  seem  to  be  more  difficulty  or 
complexity  in  determining  one  than  the  other.  Either  rule 
leads  to  the  adoption  of  foreign  law,  and  of  necessity  to  it? 
examination.  I  do  not  understand  the  lex  loci  actfo  to  be 
carried  to  the  extent  of  governing  the  transaction,  but  simply 
that  if  executed  according  to  that  rule  it  may  be  good,  though 
defective  according  to  the  lex  domicilii.  A  will  executed 
according  to  the  law  of  the  domicil  at  the  time  of  the  death, 
should  be  held  good  under  all  circumstances.  Though  defec- 
tive according  to  this  rule,  if  it  still  be  conformable  to  the 
lex  loci  actfo,  the  continental  jurists  sustain  its  validity.  If  at 
the  time  of  its  execution  it  be  made  in  harmony  with  the 
solemnities  required  by  the  law  of  the  place  where  it  was  made, 
and  where  the  testator  was  then  domiciled,  I  can  perceive  no 
good  reason  in  the  nature  of  things,  why  it  should  be  revoked 
by  a  simple  change  of  residence  of  the  maker  to  another 
country  where  other  forms  are  required.  The  transaction  is 
a  perfect  and  valid  act,  by  the  common  consent  of  the  conti- 
nental authorities ;  and  in  the  absence  of  any  authoritative 
decision  repugnant  to  this  view,  their  conclusions  as  well  as 
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reasoning  command  my  assent  and  judgment.  It  is  not  without 
interest  as  to  this  subject  of  revocation,  to  observe,  that  our 
statute  seems  to  contemplate  wills  executed  with  other  forms 
than  those  prescribed,  by  our  own  law ;  and  in  declaring  how 
wills  shall  be  revoked  in  writing,  uses  such  general  terms  as 
embrace  other  forms, — not  giving  any  particular  mode  of  re- 
vocation, but  simply  requiring  the  revocation  to  be  "  execut- 
ed with  the  same  formalities  with  which  the  will  itself  was 
required  by  law  to  be  executed."  Now,  Col.  Hunt's  will  was 
required  by  law  to  be  executed  in  the  precise  way  in  which 
it  was  in  fact  executed — and  was  then  a  perfect  and  legal 
will.  And  how  has  it  been  revoked  ?  By  a  change  of  resi- 
dence ?  There  is  not  a  word  in  all  our  statute  of  a  revocation 
effected  in  that  mode ;  and  if  not,  if  this  will  was  valid  when 
it  was  made,  and  if  no  will  in  writing  can  be  revoked,  except 
in  the  cases  and  in  the  mode  required  by  our  statute,  how  then 
has  this  will  been  revoked  ?  But  there  is  another  portion  of 
our  law,  which  appears  also  to  be  in  harmony  with  the  libe- 
ral usages  of  those  countries  where  the  customs  and  doctrines 
of  the  civil  law  prevail.  At  the  revision  of  our  statutes,  a 
mistake  was  made  in  not  providing  for  the  proof  of  wills 
where  the  witnesses  were  out  of  the  jurisdiction  of  our  courts. 
This  was  remedied  by  the  amendatory  Act  of  1830.  (2  R.  S. 
J>.  67,  §§  68,  64,  65,  66,  67 ;)  and  the  Chancellor  was  autho- 
rized to  issue  a  commission  for  the  purpose  of  taking  proof  in 
such  cases ;  but  these  provisions  apply  only  to  wills  executed 
according  to  the  laws  of  this  State.  Another  section  provides 
for  proving  before  the  Chancellor  "  wills  of  personal  estate, 
duly  executed  by  persons  residing  out  of  this  State,  according 
to  die  laws  of  die  State  or  country  in  which  the  same  were 
made  ;"  and  then  the  succeeding  section  declares,  that,  "  no 
will  of  personal  estate  made  out  of  this  State,  by  a  person  not 
being  a  citizen  of  this  State,  shall  be  admitted  to  probate 
under  either  of  the  preceding  provisions,  unless  such  wiU 
shall  ham  been  executed  according  to  the  laws  of  the  State  or 
country  in  which  the  same  was  made"  (§  68, 69.  In  the  mat- 
ter of  Roberts'  will,  8  Paige,  446,)  these  provisions  appear 
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to  adopt  the  left  loci  act&s,  in  the  case  of  persons  domiciled 
abroad :  although  as  I  have  indicated  elsewhere,  they  do  not 
exclude  the  operation  of  the  law  of  the  domicil,  except  in  the 
particular  modes  of  probate  recognized  in  these  sections  of 
the  statute.  (Isham  vs.  Gibbon*,  1  Bradford's  JR.  p.  77.)  I 
think  the  fair  construction  of  these  provisions  makes  theee  sec- 
tions applicable  to  persons  residing  abroad  at  the  time  of  the 
execution  of  the  mil;  and  in  such  case  recognizes  the  law  of 
the  place  where  the  act  was  performed,  as  a  proper  criterion 
and  guide  in  respect  to  the  formality  of  the  act — not  as  the 
only  criterion,  but  as  one  which  the  law  is  willing  to  adopt  in 
view  of  the  special  modes  of  probate  prescribed  in  the  sta- 
tute. If  that  interpretation  be  reasonable  and  just,  the  policy 
of  our  law  is  sufficiently  declared  in  this  branch  of  the  sta- 
tute. In  view  then  of  the  state  of  the  continental  law  and 
of  the/ue  gentium,  in  view  of  our  own  statute,  as  well  in  re- 
gard to  revocations  as  to  the  recognition  of  the  lex  loci  actfa 
just  stated ;  in  view  of  the  fact  that  the  will  in  question  was 
made  conformably  to  the  law  of  the  place  where  the  dece- 
dent was  domiciled  at  the  date  of  its  execution  ;  and  in  the 
i  * 

absence  of  any  authoritative  ruling  on  the  precise  point  in- 
volved, I  conclude  in  favor  of  the  validity  of  this  instrument 
as  a  will  of  personal  estate,  and  must  direct  sentence  of  pro- 
bate accordingly. 
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ElEBEN     VS.  HlCKS. 

In  the  matter  cf  proving  the  last  Will  and  Testament  of 
Eliza.  H.  Rtjeben,    deceased. 

If  the  testamentary  declaration  be  made  at  the  time  of  subscribing  the  will,  as 
part  of  the  transaction,  the  requisition  of  the  statute  is  answered,  notwith- 
standing it  was  made  before  the  subscription. 

To  hold  a  party  seeking  to  execute  a  will,  to  a  strict  order  in  the  performance  of 
the  statutory  requisites,  does  not  seem  to  have  been  contemplated  by  the 
statute.  When  it  is  directed  that  the  declaration  shall  be  made  at  the  time 
of  the  subscription,  time  is  used  in  the  sense  of  occasion,  season,  and  not  in 
its  extreme  strictness  as  indicative  of  a  precise  instant. 

The  statute  of  wills  is  not  to  be  construed  strictly,  except  as  to  the  evils  it  was 
designed  to  prevent ;  in  all  other  respects  it  is  to  be  construed  liberally,  and 
when  the  essential  requisites  are  satisfoctorily  proved,  the  objects  of  the  law 
are  answered.' 

The  testamentary  declaration  may  be  incorporate  with  the  request  to  the  wit- 
nesses to  attest  Simple  performance  of  any  one  of  the  statutory  requisites, 
will  not  be  taken  for  performance  of  any  other ;  but  performance  of  two  or 
more  uno  tempers  is  not  void  because  there  is  a  joint  or  connected  performance. 

B.  L.  Duhnzno, 

William  Fullzbtoit,  for  Executors. 

A.  L.  Robbrt8on,  for  Husband. 
F.  B.  Cutting,  for  Contestants. 


The  Subrogate. — The  single  question  arising  on  this  pro- 
bate is,  whether  the  decedent  made  a  proper  and  sufficient 
statutory  declaration  that  the  instrument  which  she  signed 
and  the  witnesses  attested,  was  her  last  will  and  testament. 
One  of  the  witnesses  testified,  that  she  was  called  into  the 
room,  and  found  Dr.  Cheeseman  and  the  decedent  there  alone ; 
the  decedent  was  sitting  up  in  bed,  and  the  doctor  standing 
by  the  bed-side.  "  Dr.  Cheeseman  asked  her  if  she  acknow- 
ledged that  to  be  her  last  will  and  testament ;  she  said  yes ; 
the  paper  was  then  in  Dr.  Cheeseman's  hands ;  he  had  no 
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other  paper  in  his  hand."  The  doctor  £hen  inquired  if  the 
decedent  -wished  them  to  sign  it  as  witnesses,  and  she  replied 
in  the  affirmative,  wrote  her  name,  and  the  witnesses  there- 
upon attested  the  paper  in  her  presence. 

Dr.  Cheeseman,  who  was  the  decedent's  attending  phy- 
sician during  her  last  illness,  drafted  the  will,  read  it  to 
her,  and  inquired,  if  "  she  wished  to  make  that  her  will, 
and  whether  she  wished  it  to  be  done  now."  The  doctor 
testifies,  that  she  answered  in  the  affirmative,  and  signed 
the  instrument, — that  the  other  subscribing  witness  was 
present,  and  "  saw  her  sign  it,"  and  was  also  present  when 
he  asked  the  decedent  "  if  that  was  her  will."  "  I  asked 
Mrs.  Kieben  if  she  wished  to  make  that  her  last  will,  she 
answered, '  yes,'  audibly."  Again  he  says,  "  I  asked  Mrs. 
Rieben  whether  she  wished  us,  myself  and  this  girl,  to  be 
subscribing  witnesses  to  this  instrument,  her  last  will  and 
testament,  and  she  said  '  Yes' ;  I  and  the  girl  signed  the  will 
in  the  room  at  the  bedside,  on  the  desk,  and  Mrs.  Rieben 
saw  us  sign  and  requested  it  to  be  done."  Upon  his  cross- 
examination  the  doctor  at  first  stated,  that  after  the  deceased 
signed  the  will,  he  did  not  know  that  she  made  any  remark 
"  except  as  to  her  signature,  that  she  did  not  know  it  would 
be  admitted,  stating  it  was  written  so  badly."  But  upon 
further  inquiry  he  testified,  that  "  after  she  signed  the  will," 
she  replied  to  two  questions  he  put  to  her.  He  says,  "  I 
qsked  her  if  she  wished  us  to  be  subscribing  witnesses  to 
this  her  last  will  and  testament,  and  to  that  she  said  '  I  do.' 
She  answered  yes,  to  the  question  by  me,  what  I  should  do 
with  the  instrument,  whether  I  should  take  charge  of  it  ?" 

On  this  evidence  I  think  there  is  sufficient  proof  in  point 
of  fact,  of  a  testamentary  declaration,  both  before  and  after 
the  decedent  subscribed  the  instrument.  Both  witnesses 
agree  that  before  the  subscription  the  nature  of  the  paper 
was  made  known, — Dr.  Cheeseman  putting  the  question,  to 
which  she  answered  affirmatively,  in  this  shape,  "  I  asked 
Mrs.  Riebens  if  she  wished  to  make  that  her  last  will  ?" — and 
the  other  witness  putting  the  question  in  this  form,  "  Dr. 
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Cheeseman  asked  her  if  she  acknowledged  that  to  be  her 
last  will  and  testament."  I  think  either  of  these  inquiries, 
if  properly  responded  to  by  the  decedent,  constituted  in  con* 
nection  with  a  satisfactory  answer,  the  declaration  required 
by  the  statute.  They  were  made  as  part  of  a  transaction 
then  and  there  in  the  process  of  performance,  and  they  were 
present  and  not  future  in  their  reference  and  application. 
In  conjunction  with  the  answers  they  made  known  and  de- 
clared, explicitly  and  openly,  the  nature  of  the  instrument 
and  the  character  of  the  act  The  affirmation  of  the  dece- 
dent had  the  same  force  as  if  she  had  herself  said,  "  I  wish 
to  make  this  my  last  will,"  or, "  I  acknowledge  this  to  be  my 
last  will  and  testament."  Because  this  declaration  was 
made  before  the  decedent  subscribed  the  paper  is,  in  my 
judgment,  no  reason  for  rejecting  it  as  a  component  part  of 
the  affair.  It  was  very  clearly  made  immediately  and  not 
remotely  before,  it  was  made  as  part  of  the  thing  to  be  done, 
it  was  a  ceremony  and  used  as  such,  it  was  the  very  ceremony 
required  by  the  statute,  and  in  its  very  form  and  manner  its 
object  and  intent  were  plainly  to  make  known  to  the  wit- 
nesses as  an  integral  portion  of  the  act,  its  testamentary 
character.  To  hold  a  party  seeking  to  execute  a  will  to  a 
strict  order  in  the  performance  of  the  statutory  requisites, 
does  not  seem  to  have  been  contemplated  by  the  statute, 
and  considering  the  infirmity  of  the  human  memory,  would 
so  far  as  my  experience  extends,  lead  to  fatal  consequences. 
Recollection  generally  extends  to  the  substance  of  events, 
but  is  less  tenacious  of  their  precise  order,  when  nearly  con- 
temporaneous in  occurrence,  and  while  we  may  remember 
sufficiently  the  leading  outlines,  it  is  far  more  difficult  to 
give  their  exact  arrangement  The  statute  says  no  more 
than  that  the  declaration  shall  be  made  at  the  time  of  sub- 
scription or  acknowledgment  of  the  subscription.  Time  is 
used  here  in  the  sense  of  occasion,  season,  and  not  in  its 
extreme  strictness  as  indicative  of  a  precise  instant.  If  the 
declaration  is  to  be  made  at  the  very  moment  the  testator  is 
subscribing,  what  will  can  be  considered  as  safely  executed, 
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until  the  memory  of  the  witnesses  has  passed  the  rigid  ordeal 
of  recollecting  to  a  hair's  breadth  the  exact  instant  of  the 
making  of  an  oral  statement  made  sometimes  many  years 
before.  Or  if  the  declaration  is  to  be  made  at  the  time  of 
acknowledging  the  subscription,  how  can  that  be  done  I— 
how  can  two  things  be  said  ivno  flatu  t — and  if  they  are  not 
to  be  said  uno  flabu,  bnt  one  precedes  or  succeeds  the  other, 
then  one  is  not  in  absolute  strictness  said  at  the  same  time 
the  other  is  said.  The  truth  is,  this  statute  is  not  to  be  con- 
strued strictly,  except  as  to  the  evils  it  was  designed  to 
prevent — in  all  other  respects  it  is  to  be  construed  liberally, 
— and  therefore  when  the  essential  requisites  to  the  due 
execution  of  a  testament  which  it  was  the  object  of  the 
statute  to  secure,  are  clearly  and  satisfactorily  proved, 
justice  will  be  thwarted  rather  than  aided  by  exacting  terms 
and  formalities  not  within  the  spirit  of  the  law. 

But  if  a  testamentary  declaration  before  the  subscription 
of  the  decedent  is  not  a  compliance  with  the  act,  there  is 
proof  in  the  present  case  of  a  testamentary  declaration  after 
the  subscription.  It  is  true  one  of  the  witnesses  testifies 
only  to  one  declaration  which  she  places  before,  but  Dr. 
Cheeseman  very  explicitly  testifies  to  two— one  before  and 
one  after.  The  latter  was  this :  "  I  asked  Mrs.  Bieben  if 
she  wished  us  to  be  subscribing  witnesses  to  this  her  last  will 
and  testament,  and  to  that  she  said,  '  I  do.' "  It  has  been 
urged  before  me  that  this  is  not  a  compliance  with  the  act, 
for  the  reason  that  the  statement  as  to  the  nature  of  the 
instrument  is  connected  with  the  request  to  the  witnesses  to 
attest.  Mrs.  Bieben  having  said  "  I  do"  to  the  question  put 
to  her,  she  adopted  it,  and  then  the  transaction  was  the  same 
as  if  she  had  said  "  I  wish  you  to  be  subscribing  witnesses 
to  this  my  last  will  and  testament."  I  understand  the  argu- 
ment to  be,  that  this  is  not  a  testamentary  declaration,  be- 
cause it  is  incorporate  with  the  request  to  the  witnesses,  and 
the  case  of  Lewis  vs.  Lewis,  1  Kernum,  220,  is  appealed  to 
in  support  of  this  doctrine.  But  in  that  case  there  was  not 
a  glimpse  of  proof  of  subscription  or  acknowledgment  of  a 
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subscription,  and  the  will  was  not  rejected  because  there  was 
an  acknowledgment  connected  with  or  involved  in  some 
other  part  of  the  act,  but  because  there  was  none  at  all — and 
the  court  would  not  infer  it  The  decision  of  the  Court  of 
Appeals  was  no  more  than  to  the  effect  that  when  the  tes- 
tator said,  "I  declare  the  within  to  be  my  free  will  and 
deed,"  but  did  not  exhibit  or  acknowledge  his  signature, 
they  would  not  infer  from  the  declaration,  the  performance 
of  the  statutory  requisite  of  acknowledgment.  And  so  the 
court  held  also  that  the  declaration  just  stated  "  was  equivo- 
cal, and  would  be  satisfied  by  a  deed  executed  voluntarily.'9 
But  the  learned  judge  who  delivered  the  judgment  of  the 
court,  used  the  following  language  on  the  subject  of  a  com- 
pliance with  the  statute:  "Tdq  statute  contemplates  the 
subscription  or  the  acknowledgment  thereof  in  the  presence 
of  the  witnesses,  and  a  publication  of  the  instrument  as  a 
-will,  as  two  distinct  acts,  and  both  are  necessary  to  its  due 
execution ;  and  being  explicit  and  clear  in  terms,  courts  are 
not  authorized  to  vary  it  by  construction,  or  to  make  the 
one  act  stand  for  both."  All  that  is  intended  by  this 
language  as  I  understand  it,  is,  that  a  simple  acknowledgment 
by  the  testator  of  his  signature  to  a  paper  does  not  neces- 
sarily contain  the  necessary  testamentary  declaration — and 
vioe  versa,  that  a  simple  testamentary  declaration  does  not 
necessarily  contain  an  acknowledgment  of  the  signature. 
But  that  the  court  by  saying  the  statute  required  "two 
distinct  acts,"  intended  to  lay  down  the  rule  that  every 
statutory  requisite  should  be  performed  separately  from  all 
others,  I  cannot  believe  for  a  moment  There  must  doubt- 
less be  two  acts,  and  each  capable  of  being  distinguished 
from  the  other,  but  the  distinction  consists  in  their  nature 
and  not  in  their  disconnection  by  location  of  language  or 
time.  The  words  "  I  request  you  to  witness  this  my  last 
will  and  testament"  do  contain  two  distinct  acts — that  is, 
two  acts  distinct  in  their  quality — one  being  a  request  to 
attest,  and  the  other  being  an  averment  of  the  character  of 
the  instrument  to  be  attested.    Suppose  a  testator  were  to 


858       OASES  IN  THE  SURROGATE'S  COURT. 

&IXBZN     VS.  BXCKB. 

say  to  the  witnesses,  "  I  acknowledge  this  to  be  my  name 
subscribed  by  me,  and  declare  the  instrument  to  be  my  last 
will  and  testament,  and  request  you  to  attest  it  as  witnesses," 
—will  it  be  said  that  the  several  requisites  are  not  distinct 
because  one  is  conjoined  with  another  I  The  fallacy  lies  in 
attaching  the  necessity  of  the  distinction  of  the  acts  to  their 
position  instead  of  their  nature.  And  it  is  well  settled,  and 
no  where  better  expressed  than  in  this  very  case  of  Lewis  vs. 
Lewis,  that  mere  position  is  nothing, — the  judge  sayB,  "  It  is 
sufficient  also  if  the  compliance  with  the  statute  be  substan- 
tial, although  not  literal ;  the  law  looking  to  the  substance 
of  the  transaction,  and  requiring  only  evidence  that  all  the 
safeguards  against  improvidence  and  fraud  prescribed  by 
statute  have  been  substantially  preserved,  and  disregarding 
the  order  of  events  taking  place  at  the  same  time  as  parts 
of  one  transaction,  and  the  particular  words  employed  by 
the  actors.79  It  is  a  matter  of  utter  indifference  by  what  lan- 
guage or  in  what  order  the  testator  expresses  himself,  or 
whether  the  necessary  ideas  to  be  communicated  to  the  wit- 
nesses and  to  be  mutually  understood  by  all  the  parties,  are 
stated  in  separate  sentences,  or  separate  clauses  of  the  Bame 
sentence,  or  are  all  involved  in  one.  That  would  be  a  refine- 
ment as  to  the  interpretation  and  practical  working  of  a 
statute,  so  far  as  I  am  aware,  without  a  precedent  Lan- 
guage is  merely  the  vehicle  of  ideas,  and  we  look,  in  every 
act  which  is  the  subject  of  legal  control,  for  the  ideas  which 
alone  are  essential,  unless  by  force  of  law  the  very  language 
itself  has  been  made  essential  The  single  question  in  this 
class  of  cases  is — has  the  testator  subscribed  or  acknowledged 
the  will  in  the  presence  of  the  witnesses,  made  known  to 
them  its  nature,  and  requested  their  attestation,  and  have  the 
witnesses  subscribed  their  names.  Simple  performance  of 
any  one  will  not  be  taken  for  performance  of  any  other,— 
but  performance  of  two  or  more  uno  tempore,  is  not  void 
because  there  was  a  joint  or  connected  performance.  If  the 
things  required  have  been  done,  the  modus  in  quo  is  not 
ordinarily  of  the  slightest  materiality.    In  ttio  present  case, 
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I  find  that  they  were  done.  The  proof  is  entirely  satisfac- 
tory on  that  point  There  must  therefore  be  a  decree  for 
probate,  and  the  contestants  must  pay  their  own  costs. 


Sttllwell  vs.  Doughtt. 
In  the  matter  of  the  Estate  of  Samuel  Sttllwell,  deceased. 

A  devisee  for  lift  of  the  income  of  real  estate  leased  for  a  term  of  yean  by  the 
testator,  is  entitled  only  to  the  rents  falling  due  in  his  life-time;  and 
where  the  devisee  died  intermediately  between  two  quarter  days,—- HcldL, 
that  the  rent  could  not  be  apportioned.  The  statute  on  this  subject  providing 
for  an  apportionment  of  rent,  relates  only  to  leases  made  by  the  life-tenant, 
and  not  to  those  made  by  the  testator. 

J.  S.  Lawbmtcb, /or  devisees  in  fee. 

I.  The  lease  of  15  Bowery,  having  been  executed  by 
Samuel  Stillwell,  in  his  life-time,  and  the  rent  therein  being 
reserved  to  him,  his  heirs  or  assigns,  enured  to  the  benefit  of 
William  M.  Stillwell's  devisees,  and  bound  them,  and  they 
were  entitled  to  receive  the  whole  amount  of  the  quarter's 
rent,  which  became  due  after  the  death  of  Elizabeth  Still- 
well.  The  devise  to  William  M.  Stillwell  is  in  express  terms 
of  the  premises  as  they  were  held  under  the  lease  to  Daniel 
Smyth. 

II.  Elizabeth  Stillwell  was  by  the  will  entitled  only  "  to  the 
clear  income?  of  the  real  estate  of  the  testator  during  her  life, 
and  as  the  income  or  rent  of  this  property  for  the  last  quar- 
ter did  not  pursuant  to  the  contract  with  the  testator  himself 
become  due  until  after  the  death  of  Elizabeth,  her  executor 
is  not  entitled  to  any  apportionment  of  the  rent,  there  not 
being  any  "  income?'  due. 

IIL  This  is  not  a  case  where  the  tenant  for  life  has  execu- 
ted a  lease  and  died  before  rent  due,  where   the  statute 
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(2  R.  S.  3d.  Ed. p.  32,  §  22),  would  apply,  for  here  the  testator 
had  himself  executed  the  lease,  and  the  estate  of  the  lessee 
continued  after  the  death  of  Elizabeth.  The  statute  (which 
is  taken  from  the  English  statute)  applies  only  to  cases  where 
the  devise  iteelf  determined  by  the  death  of  the  tenant  for 
life.  (ArchbdUPs  landlord  and  Tenant,  p.  168,  title  Apportion- 
ment of  Rent,  §  6 ;  En-pwrte  Smyth,  1  Suumston,  339;  Bortenyd 
vs.  Wooley,  1  TyrwhU,  522).  The  whole  object  of  the  statute 
was  to  prevent  a  loss  of  rent  where  the  life  tenant  who  had 
made  a  demise  which  determined  on  his  death,  died  before 
any  rent  became  due,  the  law  before  the  statute  being,  that 
in  such  a  case  the  tenant  should  pay  nothing.  This  statute 
is  in  derogation  of  the  common  law,  and  should  be  con- 
strued strictly.  (See  note  on  English  statute,  1  Swanston,  339, 
Jenner  vs.  Morgan,  1  Peere  Wms.  892.) 

IV.  The  statute  cannot  be  extended  by  construction  so  as 
to  make  it  apply  to  a  case  not  strictly  within  its  terms.  The 
demise  was  not  one  by  the  life  tenant,  it  did  not  terminate  at 
her  death,  but  was  valid  and  effectual  afterwards,  and  the 
rent  reserved  by  it  becoming  due  after  the  death  of  the  life- 
tenant,  belonged  to  the  devisees  of  William  M.  StillwelL 
(  Woodfatte  Landlord  and  Tenant,  262.) 

Y.  There  is  nothing  in  the  case  to  take  it  out  of  the  ordi- 
nary rule  of  law,  that  rent  cannot  be  apportioned.  The  de- 
mise c6ntinuing  in  force,  the  parties  succeeding  to  the  estate 
were  entitled  to  all  the  rent  becoming  due  under  it  after  the 
death  of  the  widow,  to  whom  the  income  was  given  during 
her  life. 

Chables  ^vfA*i>ni for  rtprestnUUwes  of  Hf*4em*ML 

L  Under  the  English  statute  (11th  George  2d.  oh.  19,  §  15), 
the  rent  would  have  been  apportionable,  see  cases  in  note  (a) 
Exports  Smyth,  1  Swanst.  837 ;  and  an  equitable  construction 
qf  §15,  qf  IB.  S.  747,  would  give  the  proportion  of  rent  to 
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the  representatives  of  Mrs.  Stillwell.  It  has  always  been  said 
that  our  act  followed  the  English  statute.  Kent  observes, 
(3  Comment.  471),  "  But  the  statute  of  11  Geo.  2,  c.  19,  §  15, 
supplied  the  principle,  that  apportionment  should  be  made 
of  rent  in  respect  to  time  in  such  cases,  and  that  part  of  the 
statute  has  been  re-enacted  or  adopted  in  this  country,"  and 
he  then  refers  to  the  New  York  K.  S.,  and  to  the  case  of 
Green,  executor  of  Osborne  v.  Osborne  in  error,  17,  Serg.  <6 
Howie,  171.  The  learned  commentator  in  his  4th  vol.  p. 
74,  adopts  the  English  rule  broadly.  "  If  the  original  estate 
determines  by  the  death  of  the  tenant  for  life  before  the  day 
of  payment  of  rent  from  the  under-tenant,  the  personal  re- 
presentatives of  the  tenant  for  life,  are  entitled  to  recover 
from  the  under-tenant  the  whole  or  a  proportional  part  of 
the  rent  in  arrear." 

Although  in  examining  the  question,  Mrs.  Stillwell  may 
have  to  be  looked  on  as  a  stranger  tenant  for  life,  yet,  it  may 
not  be  amiss  to  remember  that  she  is  the  widow  of  the  testa- 
tor, and  that  if  it  were  a  question  of  dower,  her  right  would 
attach  not  only  to  the  day  of  her  death,  but  she  would  even 
have  the  statute  right,  (1 R.  &,  744,  §  25)  to  bequeath  any 
crop  in  the  ground. 

HL  But,  looking  at  her  as  mere  tenant  for  life,  it  is  to  be 
remembered  that  certain  legal  liabilities  which  attach  to 
such  a  beneficiary,  continue  to  the  death  hour ;  namely,  the 
keeping  down  of  interest  on  assessments,  mortgages,  &c. 
Suppose  a  case  of  a  widow  tenant  for  life  of  a  man  who  had 
a  large  store  in  Broadway  at  a  high  rent ;  let  it  be  his  only 
estate,  and  which  he  had  leased  for  a  term.  His  widow 
(tenant  for  life)  depends  on  the  rent  to  meet  the  bills  she 
contracts  for  support,  and  she  dies  before  a  quarter  day ; 
can  it  be  in  the  face  of  our  statute,  however  limited  may 
seem  to  be  the  wording,  that  a  devisee,  who  never  earned  or 
owned  the  property,  can  take  the  whole  quarter's  rent  and 
so  leave  the  estate  of  the  widow  of  the  owner  insolvent,  and 
her  creditors,  who  have  in  truth  supported  her  through  an 
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expectancy,  without  any  payment.  The  widow  had  not 
the  power  to  pay  her  way  as  she  went,  because  her 
husband  had  made  the  rent  payable  only  quarterly  or  half 
yearly. 

It  might  be  a  question,  as  the  lease  in  this  case  reserved 
rent  to  the  testator,  his  executory  administrators,  and  assigns, 
and  not  to  him  and  his  heirs,  whether  the  executors  may 
not  have  rights  in  such  lease  (as  to  rent)  after  the  death  of 
the  testator,  which  a  devisee  must  respect,  and  in  relation  to 
which  his  estate  may  be  subordinate  f 


The  Subrogate.— The  testator  at  the  time  of  his  decease, 
owned  the  premises,  No.  15  Bowery,  which  were  then 
under  lease  to  Daniel  Smyth.  Ho  gave  to  his  wife  during 
her  life  the  clear  nett  income  of  all  his  real  estate,  with  cer- 
tain exceptions.  The  lease  to  Smyth  reserved  the  rent  to  the 
testator,  his  executors,  administrators,  and  assigns.  The  will 
was  a  disposition  of  the  land  so  as  to  constitute  the  devisees, 
assigns  of  the  testator,  and  to  vest  in  them  respectively,  all 
the  rights  he  possessed  under  the  covenants  of  the  lease,  so 
far  as  the  covenants  were  capable  of  assignment  The  widow, 
after  enjoying  the  income  of  this  property,  died  before  May 
quarter  day,  and  the  question  is  whether  the  rent  can  be 
apportioned  so  as  to  entitle  her  representatives  to  an  amount 
equal  to  the  proportion  of  the  quarter  which  had  expired  at 
the  time  of  her  death.  The  Bevised  Statutes  (1 R.  S.p.  747, 
§  16,  22),  provide  that  "  when  a  tenant  for  life,  who  shall 
have  demised  any  lands,  shall  die  on  or  after  the  day  when 
any  rent  became  due  and  payable,  his  executors  or  adminis- 
trators may  recover  from  the  under-tenant  the  whole  rent 
due ;  if  he  die  before  the  day  when  any  rent  is  to  become 
due,  they  may  recover  the  proportion  of  rent  which  accrued 
before  his  death."  This  section  applies  only  to  cases  where 
the  demise  is  by  the  life-tenant,  and  it  is  not  applicable 
therefore,  to  the  present  case.    It  is  a  re-enactment  of  the 
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statute,  11  Geo.  2.  c.  19,  §  15,  which  was  passed  to  remedy 
the  difficulty  arising  oat  of  the  common  law  doctrine,  as  to 
the  apportionment  of  rent.  Where  the  life  tenant  died  before 
the  rent  reserved  under  a  lease  made  by  him  fell  due,  the 
rent  was  lost  both  to  his  executor,  and  to  the  reversioner. 
The  executor  could  not  recover  because  the  title  to  the  land 
had  failed,  and  the  remainder-man  could  not  recover  because 
the  rent  did  not  accrue  during  the  time  when  he  had  title. 
The  rent  could  not  be  apportioned,  and  it  was  consequently 
entirely  lost  The  statute  was  passed  to  cure  this  evil,  but  it 
was  intended  to  apply  and  does  apply  in  terms  only  to  leases 
determinable  on  the  life  of  the  tenant  for  life,  {Ex-parte  Smyth, 
1  Swanston,  838,  note;  Wootyall  landlord  &  Tenant, p.  252.) 
There  is  no  such  difficulty  to  remedy  in  the  present  instance. 
The  lease  was  made  by  die  testator,  and  any  party  claiming 
under  him,  can  recover  the  rent  as  it  falls  due  under  the 
lease.  The  covenant  as  to  rent  runs  with  the  land  and 
enures  to  the  benefit  of  the  testator's  assigns,  who  can  recov- 
er, if  they  can  shew  title  at  the  time  the  rent  becomes  due 
and  payable.  The  lessee  cannot  escape ;  it  is  not  a  question 
between  him,  and  the  representatives  of  the  life-tenant,  or  the 
remainder  man — but  he  is  bound  to  pay  in  any  event,  the 
only  controversy  being  whether  he  is  bound  to  apportion  the 
rent  The  case  is  not,  therefore,  within  the  spirit  of  the  sta- 
tute, nor  its  letter,  and  it  must  be  determined  by  the  rule  of 
the  common  law.  I  think  there  are  no  decisions  inconsistent 
with  this  ruling.  Green  vs.  Osborne,  (17  Serg.  &  Howie, 
171),  did  not  relate  to  rent,  but  to  an  annuity ;  and  decided 
nothing  more  than  that  an  annuity  in  lieu  of  dower  could  be 
apportioned.  The  statute  4  Wm.  IV.,  o.  22,  has  made  the  Eng- 
lish law  conformable  to  what  would  seem  to  be  equitable, 
by  declaring  that  all  rents,  annuities  and  other  payments 
shall  be  apportioned,  but  tfiat  provision  has  not  been  made 
in  this  State,  and  however  reasonable  it  might  seem  to  adopt 
it,  that  is  for  the  legislature  and  not  for  the  courts  to  deter- 
mine. I  am  clearly  of  opinion  that  the  rent  cannot  be 
apportioned  where  the  demise  has  been  made  by  the  testator. 
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Lawbbnob  vs.  Embbkb. 
In  the  Matter  of  The  Estate  of  Jane  Livbsay,  deceased. 

GimtRALLY,  when  no  time  of  payment  is  named  in  a  will,  legacies  are  not  doe 
until  the  lapae  of  a  year  from  the  death  of  the  testator,  and  they  do  not  begin 
to  earn  interest  until  they  are  due.  The  provisions  of  the  Revised  Statutes 
as  to  the  payment  of  debts  and  legacies  have  not  altered  this  rule,  and  a 
delay  in  the  probate  does  not  deprive  the  legatees  of  interest  on  their  legacies 
after  the  expiration  of  a  year  from  the  testator's  decease. 

Annuities  are  considered  as  commencing  to  run  at  the  testator's  death,  and  the 
first  payment  as  due  at  the  end  of  the  year.  A  bequest  of  the  interest,  divi- 
dends, or  other  income  of  a  certain  sum  to  be  invested  by  the  executors,  does 
not  begin  to  carry  interest  until  the  end  of  the  year,  at  which  time  the  invest- 
ment ought  to  be  made. 

Where  there  is  a  gift  for  life  of  the  income  of  the  residue,  without  any  direction 
to  invest,  the  tenant  for  life  is  entitled  to  the  income  from  the  testator's  death 
on  such  investments  as  were  then  made,  or  as  were  subsequently  made 
within  the  year,  together  with  interest  on  the  amount  not  invested,  valued  as 
at  the  tame  of  the  testator's  decease. 


The  Subbogate. — By  the  fifth  clause  of  her  will,  the  tee* 
tatrix  gave  to  her  nephew  and  his  wife  and  the  survivor  of 
them  "  the  interest,  dividends,  or  other  income  of  two  thou* 
sand  five  hundred  dollars/'  for  and  during  their  joint  lives, 
and  the  life  of  the  survivor  of  them,  and  after  their  decease 
the  principal  sum  to  their  children  then  living.  There  are 
numerous  other  bequests  of  life  estates  of  the  same  character 
contained  in  the  will,  and  the  question  arises  whether  the 
interest  or  income  began  to  run  on  the  decease  of  the  tes- 
tatrix. Generally,  when  no  time  of  payment  is  named, 
legacies  are  not  due  until  the  lapse  of  a  year  from  the  death 
of  the  testator,  and  of  course  do  not  begin  to  earn  interest 
until  they  become  due.  But  annuities  are  considered  as  com- 
mencing from  the  death  of  the  testator,  and  the  first  payment 
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as  due  at  the  expiration  of  the  year.  (Gibson  vs.  JBott,  7 
Vesey,  96-7 ;  Fearns  vs.  Youaig,  9  F<wey,  558 ;  Stamper  vs. 
Pickering,  9  $w».,  176.)  There  may  be  some  ground  for 
applying  the  reason  of  this  rule  to  the  legacies  of  the  inter- 
est and  income  of  certain  specified  sums,  but  in  examining 
the  cases,  I  do  not  perceive  that  any  distinction  has  been 
recognized  between  bequestB  of  income  and  general  legacies. 
This  will  contains  a  clause  authorizing  the  executors  to  invest 
the  trust  moneys,  "  the  interest  whereof  is  payable  during 
the  life  time  of  several  of  the  before  named  legatees,  and 
the  principal  to  others  upon  their  respective  deaths,  either  in 
bonds  and  mortgages  or  in  stocks,"  and  there  is  no  specified 
time  when  to  make  these  investments,  so  that  the  general 
rule  of  allowing  a  year  to  make  the  investment  would  seem 
applicable.  Taking  the  bequest  and  this  provision  together, 
it  would  amount  to  a  legacy  of  $2,500  to  the  executors  in 
trust  to  invest  and  pay  the  income  for  life  to  the  first  takers, 
and  the  principal,  on  their  decease,  to  their  children,  and  in 
such  a  case  the  sum  given  would  not  begin  to  earn  interest 
until  the  expiration  of  the  year. 

By  the  twenty-sixth  clause  of  the  will,  Anna  Buckley  and 
John  B.  Lawrence,  sister  and  brother  of  the  testatrix,  are 
constituted  residuary  legatees ;  but  by  a  codicil,  the  estate  of 
the  sister  is  cut  down  to  "  the  interest,  dividends,  and  other 
periodical  income  "  of  one  half  "  during  the  residue  of  her 
natural  life,"  and  the  remainder  is  given  over  to  her  descend- 
ants. There  is  no  direction  to  convert  and  invest  in  this  con- 
nection, and  the  tenant  for  life  is  entitled  to  the  income  from 
the  death  cf  the  testator,  not  only  on  such  investments  as 
were  then  made  in  accordance  with  the  duty  of  an  executor 
as  to  making  investments,  but  also  on  such  as  have  been 
made  within  the  year.  If  any  amount  remained  uninvested, 
interest  is  to  be  allowed  on  die  valuation  of  such  portion  of 
the  residue,  as  of  the  time  of  the  testator's  decease.  (Hewitt 
vs.  Morris,  1  Turn,  dk  Buss.  241 ;  La  Terriere  vs.  Bukoer,  2 
Sim.,  18 ;  Douglass  vs.  Congreve,  1  Keen,  410 ;  Williamson 
vs.  Williamson,  6  Paige,  298). 
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The  provisions  of  the  Revised  Statutes  relative  to  the  pay- 
ment of  debts  and  legacies  have  not  changed  the  rule  as  to 
the  payment  of  interest  The  object  of  the  statute  was  only 
to  allow  a  specified  time  for  the  executor  or  administrator 
after  taking  ont  letters,  to  settle  the  estate,  and  it  was  not 
designed  to  affect  or  modify  the  rights  of  parties  interested 
in  claims  or  legacies.  If  a  delay  in  the  probate  is  to  deprive 
legatees  of  interest  on  their  legacies,  because  the  executor 
cannot  be  compelled  by  the  Surrogate  to  pay  before  a  certain 
time  elapsed  after  letters  issued — a  premium  for  delay  and 
contestation  would  be  awarded,  and  great  injustice  be  sanc- 
tioned by  the  law.  I  am  quite  clear  that  the  rules  governing 
the  payment  of  interest  on  testamentary  bequests  remain  as 
they  ever  were,  according  to  the  established  principles  of 
courts  of  law  and  equity. 


Thompson  vs.  Connor. 

In  the  matter  of  Proving  the  Last  Will  and  Testament  of 
Chablbs  Stephenson",  deceased. 

A  will  containing  a  single  bequest,  subject  to  the  condition  that  the  legatee 
should  produce  from  the  officers  of  the  ship  in  which  the  testator  should 
serve  on  his  next  cruise,  satisfactory  evidence  of  his  decease  (<  during  the 
same,"  was  admitted  to  probate,  although  the  testator  did  not  die  on  that 
voyage. 

The  will  was  not  made  expressly  dependent  upon  the  testator's  death  during  the 
voyage  in  question,  but  the  condition  referred  to  satisfactory  proof  of  death  in 
case  he  should  die  upon  that  voyage.  To  make  a  testament  strictly  depend 
upon  a  condition,  so  as  to  affect  the  question  of  probate,  the  intention  ought 
to  appear  very  clearly  that  the  will  should  not  take  effect  except  upon  the 
prescribed  contingency. 

If  the  condition  is  not  annexed  to  the  substance  of  the  gift,  but  only  to  some 
collateral  matter,  such  as  payment  on  proof  of  death,  then  the  gift  will  be 
absolute,  and  the  condition  will  be  left  to  operate  on  the  occurrence  of  the 
contingency  contemplated  by  its  terms. 
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The  Subbogatb. — The  will  of  the  decedent  was  as  follows : 
"  Will. — I  Charles  Stephenson,  of  the  city  and  county  of 
New  York,  being  of  sound  mind  and  memory,  do  make  and 
publish  this  my  last  will  and  testament  I  give  and  bequeath 
to  my  cousin,  Margaret  Baxter,  of  the  city  and  county 
aforesaid,  three  hundred  dollars,  deposited  by  me  in  the 
Seamen's  Bank  for  Savings,  New  York,  August  31, 1849, — 
the  bank  book  numbered  20,516  being  in  my  hands,— and 
whatever  interest  may  accrue  thereon, — this  gift  and  bequest 
being  subject  to  the  following  condition,  viz. :  that  the  said 
Margaret  Baxter  shall  produce  from  the  officers  of  the  ship 
in  which  I  shall  sail  on  my  next  cruize,  satisfactory  evidence 
of  my  decease  during  the  same.  In  testimony  whereof  I 
hereunto  set  my  hand  and  seal,  and  publish  and  declare  this 
to  be  my  last  will  and  testament,  in  presence  of  the  witnesses 
named  below,  on  this  20th  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-nine." 

The  will  was  executed  in  due  form  of  law.  The  testator 
at  the  time  of  its  execution  was  in  contemplation  of  a  voyage 
to  sea,  from  which  he  subsequently  returned.  He  died  in 
this  city  in  the  month  of  September  last  There  is  evidence 
of  the  recognition  of  the  will  by  the  decedent  shortly  prior 
to  his  decease.  Is  the  will  so  clearly  conditional  that  it 
should  be  denied  probate?  In  Ex-parte  Lindsay,  2  Brad. 
Ry  204, 1  considered  the  principle  applicable  to  this  class  of 
cases,  and  came  to  the  conclusion  that,  if  the  words  of  the 
will  do  not  clearly  express  that  the  entire  instrument  is  to 
take  effect  or  to  fail  upon  a  particular  event,  the  court  is 
justified  in  giving  sentence  of  probate,  so  as  to  leave  the 
determination  of  its  conditional  character  open  as  a  question 
of  construction.  I  have  seen  no  reason  in  my  subsequent 
experience  to  vary  from  that  rule.  In  the  present  case, 
though  the  term  "  condition"  is  used  towards  the  close  of  the 
will,  I  think  it  is  to  be  construed  in  relation  to'  its  par- 
ticular subject,  and  is  not  to  be  enlarged  so  as  to  bear 
generally  upon  the  will  in  any  other  contingency  than  the 
one  which  that  condition  seems  to  contemplate.    The  tee- 
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tator  does  not  make  the  will  itself  dependent  upon  his  not 
surviving  during  his  proposed  voyage, — he  does  not  say  it 
shall  take  effect  only  upon  the  contingency  that  he  shall 
die  on  that  voyage,  but  he  gives  generally — that  is,  he 
gives,  in  presumption  of  law,  upon  his  decease  at  any  time. 
Doubtless  the  possibility  of  death  during  the  contemplated 
cruize  was  considered,  and  led  to  the  incorporation  of  the 
condition  in  the  will ;  but  then  the  condition  refers  primarily 
to  evidence,  or  in  other  words,  he  does  not  give  only  upon 
condition  he  should  die  during  that  voyage,  but  that  certain 
specified  proof  of  his  death  shall  be  produced.  In  this 
view  we  might  read  the  condition  as  based  entirely  upon 
the  contingency  of  decease  upon  a  particular  cruize,  on  the 
happening  of  which  the  condition  would  become  operative, 
— and  on  the  non-occurrence  of  which  the  condition  would 
fall.  The  testator  not  having  died  on  that  cruize,  there  was 
no  evidence  required,  and  that  was  an  end  of  the  condition. 
If  the  testator  in  this  clause  of  the  will  is  to  be  understood 
as  saying,  "  If  I  should  die  upon  my  next  voyage  then  this 
will  is  made  on  condition  that  the  legatee  shall  produce  from 
the  officers  of  the  ship  in  which  I  shall  sail  satisfactory  evi- 
dence of  my  decease,"  this  would  not  make  the  will  con- 
ditional,— such  a  provision  would  be  a  natural  one  in  case 
of  decease  during  absence  from  home.  I  am  inclined  to 
construe  it  in  that  way.  To  make  a  testament  strictly 
depend  upon  a  condition  so  as  to  affect  the  question  of  pro- 
bate, the  intention  ought  to  appear  very  clearly  that  the 
will  should  not  take  effect  except  upon  the  prescribed  con* 
tingency.  The  mere  factum  of  the  instrument  implies 
generally  an  intention  not  to  die  intestate, — a  determination 
to  give  and  bequeath, — and  if  the  condition  is  not  annexed  to 
the  substance  of  the  gift,  but  only  to  some  collateral  matter, 
such  as  payment  on  proof  of  death,  then  the  gift  will  be 
absolute  and  not  conditional,  and  the  condition  will  be  left 
to  operate  on  the  occurrence  of  the  contingency  contemplated 
by  its  terms.  If  the  event  contemplated  never  occurred,  the 
gift  will  not  be  disturbed.    I  think  therefore  that  the  con- 
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dition  fell  by  reason  of  the  event  not  happening  to  which  it 
was  attached,  and  that  the  gift  was  consequently  unaffected. 
There  must  accordingly  be  sentence  of  probate. 


TuiOEALTT   W.   TlTMMALTT. 

In  the  matter  of  the.  Estate  o/Jomx  Tommaltt,  deceased. 

In  a  matrimonial  case  there  is  no  need  of  proving  a  ceremonial  marriage ;  and 
although  formal  nuptials  in  facie  eccUtia  may  be  falsely  claimed,  the  dispro- 
val  of  the  claim  does  not  disprove  the  existence  of  the  marital  relation,  pro- 
vided the  contract  can  be  shewn  from  cohabitation,  reputation,  and  other 
circumstances. 

Where  a  man  and  woman  under  claim  of  being  married  at  a  particular  time  and 
place,  kept  house  and  cohabited  publicly  as  husband  and  wife  for  ten  years, 
two  children  having  been  bom  during  the  connection,— Held,  that  the  cir- 
cumstances were  sufficient  to  raise  the  presumption  of  marriage,  notwith- 
standing the  ceremonial  nuptials  claimed  to  have  taken  place,  might  be  dis- 
proved. 

W.  C.  Fbmmajt, 

Jas.  G.  Mc Adam, /or  Widow. 

Jonir  £.  Dsvslim,  for  Contestants. 

The  Subrogate. — This  is  a  contest  as  to  the  right  of  admin- 
istration between  the  husband  of  a  sister  of  the  deceased,  and 
Alice,  claiming  to  be  his  widow.  The  marriage  of  the  dece- 
dent with  Alice  is  denied,  and  no  ceremonial  marriage  has 
been  proved.  It  appears  that  the  decedent  and  Alice  were 
acquainted  in  Ireland,  and  left  their  native  country  together 
in  a  steamer  for  Liverpool,  in  1844,  in  company  with  her 
brother.  From  Liverpool  they  sailed  for  New  York,  and 
continued  to  reside  here  until  Tmnmalty's  decease  in  the 
month  of  May  last.  A  number  of  witnesses  testify  that  the  de- 
cedent stated  that  he  had  married  Alice  at  Liverpool ;  one  of 
them  says,  the  night  before  they  took  ship  for  this  city.  Ano- 
ther witness  states  that  Alice  told  the  same  story  shortly  after 
her  arrival  here.  On  the  other  hand,  two  witnesses  depose  that 
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the  decedent,  within  a  month  or  two  after  his  arrival,  denied 
that  he  was  married.  Philip  Carlin,  one  of  these,  testifies  that 
Tummalty,  a  few  days  after  he  came  to  this  country,  boarded 
with  him  at  his  house  in  Willett  street :  that  he  asked  per- 
mission to  bring  a  girl  to  "board  there  named  Alice  Riley, 
who  had  come  over  in  the  same  ship  with  him — that  he  gave 
his  consent,  and  she  occupied  a  separate  room  three  or  four 
weeks.  Carlin,  having  suspicions  of  a  connection  between 
them,  questioned  Tummalty  on  the  subject,  who  told  him 
he  was  not  married  to  her,  and  never  intended  to  be.  The 
decedent  then  went  to  the  country  for  a  short  period,  and 
Alice  left  Carlin's  house.  In  a  month  or  two  they  both  re- 
turned, and,  on  Carlin's  objecting  to  their  stay  at  his  house, 
the  decedent  said  he  would  marry  her  the  next  day.  On  the 
next  afternoon  "  he  told  her  to  get  ready,  they  started  off, 
and  when  they  came  back,"  he  says,  "  he  introduced  her  to 
me  as  his  wife.  He  said  they  had  got  married.  That  night 
he  stopped  at  my  house.  They  slept  together,  after  drinking 
some  wine.  That  was  the  first  time  he  ever  told  me  he  and 
Alice  were  married,  and  the  last  time  I  ever  asked  them." 
There  is  evidence  of  the  decedent's  statement  that  this  mar- 
riage took  place  in  St  Mary's  Church,  and  by  "Father 
Starrs,"  and  an  effort  was  made  to  disprove  the  truth  of  this 
declaration  by  producing  the  records  of  the  church.  The 
Bev.  William  Starrs,  the  Pastor  of  that  church,  stated  that 
there  were  two  other  officiating  clergymen  at  that  period  be- 
sides himself,  "  one  of  them  always  entered  the  marriages  in 
this  book — the  other  did  not  I  believe  at  all  times."  I  see 
no  occasion,  however,  for  speculating  very  closely  on  the 
possibility  of  errors  in  this  record,  nor  does  it  seem  to  me 
important  to  determine  whether  the  decedent  was  married  to 
'  Alice  in  Liverpool  or  in  St  Mary's  Church  in  New  York,  or 
at  neither  place.  The  prominent  facts  in  this  case  are  be- 
yond controversy,  and  are  of  such  a  character  that  a  marriage 
at  either  place  may  be  excluded.  There  is  no  need  of  prov- 
ing a  ceremonial  marriage,  and  although  formal  nuptials  in 
facie  eocletuB)  may  be  falsely  claimed,  the  disproval  of  the 
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claim  does  not  disprove  the  marital  relation.  If  a  man  Bay*, 
this  woman  is  my  wife,  I  acknowledge  her  as  each,  cohabit 
with  her,  and  hold  her  out  to  the  world  as  my  wife,  and  I 
married  her  at  such  a  place,  the  venue  may  be  disproved 
without  at  all  impairing  the  obligation  of  the  contract    In 
other  words,  the  formal  ceremony  at  the  place  named  may 
be  falsified,  but  the  marriage  is  not    And  this  arises  from 
the  purely  civil  nature  of  this  contract.    It  requires  nothing 
more  than  the  simple  consent  of  the  parties — and  that  coo* 
sent  can  be  shown  the  same  as  any  other  agreement,  by  mere 
words  of  present  contract,  by  declarations  and  acts ;  or  by  a 
continued  course  or  habit  of  living,  by  cohabitation  as  man  and 
wife,  and  by  reputation.    Now  it  is  agreed  thaf  shortly  after 
the  decedent  introduced  Alice  to  Oarlin  as  his  wife,  the 
young  couple  proceeded  to  housekeeping.    Hie  proof  shows 
that  they  lived  together  as  man  and  wife  till  Tummaltyfa 
decease,  that  they  had  two  children,  both  of  whom  were  bap- 
tised, Rose  Tummalty  one  of  the  contestants  in  this  case, 
assisting  at  die  ceremony  of  one  as  a  sponsor — that  the  dece- 
dent introduced,  recognised,  and  treated  Alice  universally  as 
his  wife ;  and  now  after  nearly  ten  years  of  such  cohabitation, 
when  the  husband's  head  is  laid  in  the  dust,  his  sister  raises 
this  charge  against  the  honesty  of  his  wife  and  the  legitimacy 
of  his  children,  mainly  resting  it  on  conversations  with  twe 
persons,  at  a  period  sufficiently  remote  to  render  the  memory 
somewhat  fallible.    I  never  saw  a  more  groundless  case  of 
opposition.    It  is  of  no  kind  of  consequence  what  story  the 
decedent  told  as  to  the  place  of  his  marriage,  nor  whether 
those  statements  were  true  or  false.    It  is  enough  that  he 
acknowledged  the  woman  as  his  wife  and  lived  with  her  in 
that  relation — that  she  bore  him  children,  whom  he  had  bap- 
tized in  his  name ;  and  that  by  his  acts  and  declarations  he 
proclaimed  to  the  world  that  the  connection  between  them  was 
not  meretricious.    No  proof  could  be  more  convincing  of  a 
marriage  in  fact  than  this,  and  it  cannot  be  overturned  by 
any  amount  of  testimony  as  to  the  private  declarations  of  the 
husband,  made  previous  to  his  cohabiting  with  this  woman 
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as  his  wife.  Society  would  not  be  safe  for  a  moment,  in  this, 
the  most  sacred  of  its  relations,  if  an  open  and  public  coha- 
bitation as  man  and  wife  for  ten  yeara,  continued  with  all 
the  conventional  usages  of  married  life,  and  followed  by  the 
procreation  of  children,  could  be  overturned  by  relating  stale 
conversations  and  private  statements  of  the  husband  as  to  the 
particular  mode  of  the  inception  of  the  relation.  The  single 
question  in  all  these  cases  is  this — was  there  a  contract  between 
the  parties  to  live  together  as  man  and  wife  ?  The  law  does 
not  require  to  know  when  and  where  the  agreement  was 
made.  Though  words  of  contract  in  prmenti  are  sufficient, 
no  witness  is  requisite,  nor  need  the  time  and  place  be  pointed 
out  Curiosity  may  be  gratified  with  these  details,  but  jus- 
tice is  satisfied  by  having  the  existence  of  the  contract  deter* 
mined.  And  it  is  not  unworthy  of  observation  that  where 
the  relation  between  man  and  woman  does  not  appear  to  have 
been  casual  or  occasional,  the  law  leans  to  a  charitable  con- 
clusion, and  favors  the  presumption  of  its  legitimate  charac- 
ter. There  are  many  cases  in  the  books  where  that  charity 
has  been  largely  exercised,  but  I  see  no  reason  to  invoke  it 
in  the  present  case.  The  proof  is  entirely  satisfactory  to  my 
mind,  that  the  party  claiming  to  be  the  decedent's  widow, 
was  his  lawful  wife,  and  is  entitled  to  administiption  upon 
his  estate.  There  must  be  a  deoree  to  that  effept,  and  the 
contestants  must  pay  the  costs  of  the  proceeding. 
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Gbotgen  vs.  Gbotge*.  ' 

In  the  matter  cf  the  Estate  of  Emil  Grotgen,  deceased. 

The  intestate  and  the  party  claiming  to  be  his  widow,  lived  together  as  man  and 
wile  for  four  yean,  and  had  three  children ;  there  was  open  profession  of  the 
marital  relation,  general  reputation  and  reception  amongst  their  associates, 
intimates  and  relatives,  as  husband  and  wile— Held,  that,  notwithstanding 
the  claimant,  who  voluntarily  submitted  to  an  examination  under  oath,  on 
being  called  by  the  opposing  party,  admitted  there  had  been  no  ceremonial 
marriage,  there  were  facts  sufficient  to  raise  a  presumption  of  a  marriage 
in  fact. 

A.  B.  Tappam,  for  the  Public  Administrator. 
L.  E.  Bulkilt,  for  the  Widow, 


The  Subrogate. — The  decedent  Grotgen  having  died  in- 
testate, the  petitioner  Ellen  Grotgen  claims  as  his  widow 
the  property  directed  by  the  statute  to  be  set  apart  on  the 
taking  of  the  inventory,  for  the  benefit  of  the  widow  and 
infant  children  of  the  deceased.  The  decedent's  brother 
having  controverted  the  fact  of  marriage,  evidence  has  been 
taken,  and  it  now  remains  for  me  to  determine  whether  there 
is  sufficient  proof  of  a  marriage  in  fact,  there  being  no  alle- 
gation or  evidence  of  a  ceremonial  marriage.  Several  wit- 
nesses have  been  examined,  and  they  show  that  Grotgen  and 
Ellen  occupied  the  same  apartments,  cohabited  together  and 
were  reputed  to  be  living  as  man  and  wife.  During  this  con- 
nection which  continued  more  than  four  years,  three  children 
were  born,  only  one  of  whom  survives.  The  couple  were 
visited  by  persons  of  respectability  of  both  sexes,  in  whose 
presence  they  addressed  and  treated  each  other  as  husband 
and  wife.     On  one  occasion,  Grotgen,  conversing  with  a 
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friend  on  the  subject  of  marriage,  said  "  well,  I  am  perfectly 
satisfied  with  my  wife ;  I  have  a  most  excellent  wife  and  we 
live  together  as  happily  as  two  persons  could  well  be."  It 
appears  also,  that  Grotgen's  brother,  who  now  contests  the 
claim  of  Ellen,  at  one  time  boarded  at  Grotgen's  house  several 
weeks,  and  also  visited  there  occasionally  with  his  wife. 
This  brother  declares  that  Grotgen  in  1852,  boarded  some 
five  months  at  a  hotel  in  Barclay  Street,  and  had  a  room  and 
sometimes  slept  there ;  with  this  exception,  there  is  nothing 
to  rebut  the  presumption  of  marriage  arising  from  the  testi- 
mony. I  do  not  perceive  that  any  question  was  raised  as  to 
the  honorable  character  of  this  connection  during  the  intes- 
tate's life-time.  There  was  an  intercourse  of  several  yean, 
the  birth  of  ehildren,  open  profession  of  the  marital  relation, 
general  reputation,  and  reception  among  their  associates,  in- 
timates and  relatives.  No  previous  unchastity  is  alleged,  nor 
subsequent  infidelity.  The  intercourse  was  constant  and  un- 
broken. Its  legality  and  propriety  are  for  the  first  time 
questioned  on  the  intestate's  death,  when  the  brother  inter- 
venes to  dispute  the  rights  of  those  whom  the  decedent  re- 
cognized as  his  wife  and  child.  To  justify  this  position,  he 
has  not  called  a  single  witness  except  Ellen,  the  claimant, 
who  having  voluntarily  submitted  to  an  examination  at  his 
instance,  must  be  taken  as  a  competent  witness.  Her  story 
is  a  plain  and  candid  one,  and  she  does  not  indicate  any 
shrinking  from  the  truth.  She  admits  without  prevarication 
that  she  was  never  married  ceremonially.  Her  story  is,  that 
she  first  became  acquainted  with  Grotgen  in  the  year  1850; 
he  paid  his  addresses  to  her  eight  or  nine  months,  but  had  ho 
intimacy  or  connection  with  her  until  the  12th  day  of  March, 
1861,  when  Grotgen  having  agreed  with  her  that  if  she 
would  live  with  him,  they  should  be  man  and  wife,  the  same 
as  if  a  ceremony  had  been  performed,  she  agreed  then  to 
become  his  wife,  and  commenced  a  cohabitation  which  con- 
tinued from  that  time  until  his  decease,  July  31,  1855. 
She  says  that  Grotgen  often  referred  to  their  marriage  in 
1851,  and  spoke  of  having  a  ceremony  at  some  future  time, 


NEW-YORK,  NOVEMBER,  1855.  876 

OEOTOBM  VS.  OROTOBK. 

alluding  to  circumstances  in  connection  with  his  affairs  in 
Europe,  as  a  reason  for  a  postponement  of  the  ceremony. 
As  to  the  character  of  their  intercourse,  she  testifies,  that  it 
was  as  husband  and  wife,  and  says  "  we  went  out  into  the 
street  and  walked  arm-in-arm,  we  went  to  public  places  of 
amusement,  we  had  friends  call  upon  us,  and  we  called  upon 
them.  He  hired  rooms  and  furnished  them  for  us  to  live  to- 
gether in,  during  all  this  time.  He  always  slept  at  the  rooms 
with  me  when  in  town,  except  a  few  nights  when  on  a  spree. 
He  named  our  daughter  himself  after  much  conversation 
between  us  on  the  subject  He  was  very  much  attached  to 
the  child,  and  always  called  her  his  little  daughter."  This 
is  the  whole  proof,  and  in  my  judgment,  it  makes  out  a 
prima  facie  case  of  a  marriage  in  fact  The  presumption  of 
law  under  such  circumstances  of  cohabitation,  reputation, 
and  publicity,  is  against  a  meretricious  connection.  There 
is  no  token  of  clandestinity  as  to  the  circle  of  their  acquain- 
tances in  New  York,  while  it  is  impossible  for  us  to  say  that 
there  were  no  reasons  existing  why  he  should  desire  his  mar- 
riage not  to  be  made  known  in  Europe.  The  absence  of  a 
ceremony  does  not  invalidate  the  contract,  though  it  is  al- 
ways a  proper  circumstance  to  be  taken  in  view  by  the  court, 
in  judging  as  to  the  real  character  of  the  intercourse  between 
the  parties.  If,  however,  parties  choose  to  marry  by  private 
agreement,  without  the  interposition  of  a  magistrate  or 
Christian  minister,  the  law  does  not  forbid  it  They  run 
great  risks  in  having  the  nature  of  the  tie  suspected,  doubted 
or  denied,  and  deprive  themselves  of  the  best  and  highest 
proof  of  their  compact,  but  still  the  only  point  after  all  is 
whether  the  contract  of  marriage  existed,  and  that  may  be 
established  by  the  kind  of  proof  applicable  to  all  contracts* 
From  the  light  afforded  by  the  evidence  now  before  me,  I  am 
led  to  the  conclusion  that  the  party  claimant  was  the  wife  of 
Grotgen,  and  is  entitled  to  all  the  rights  of  his  lawful 
widow.  The  appraisers  must,  therefore,  set  apart  for  her  use 
and  that  of  the  minor  child,  the  articles  specified  in  the 
statute. 
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Zilkot  vs.  Cabhart. 
In  the  matter  of  the  Estate  of  Nicholas  Zilkin,  deceased. 

The  intestate  having  owned  a  lease  for  yean  without  covenant  of  renewal,  but 
with  a  stipulation  that  the  right  of  the  lessee  to  take  away  the  building  on 
the  premises,  should  not  be  impaired,  and  the  administratrix  having  taken  a 
renewal  in  her  own  name, — Held,  that  the  new  lease  enured  to  the  benefit 
of  the  estate,  and  that  the  administratrix  was  bound  to  account  to  the  next  of 
kin  for  its  value,  and  for  the  rents  which  had  accrued,  less  the  current  charges, 
repairs,  and  ground  rent 

There  is  always  a  beneficial  interest  connected  with  a  tenancy,  as  an  inducement 
towards  a  renewal,  which  in  equity  is  regarded  as  valuable,  and  a  trustee 
cannot  avail  himself  of  his  position  and  use  the  good-will,  for  a  renewal  in  his 
own  right,  in  exclusion  of  the  parties  for  whom  he  is  trustee. 

Assets  cannot  be  taken  by  the  administrator  at  the  inventory  price,  if  it  be  shown 
that  they  are  of  greater  value  than  stated  by  the  appraisers  in  the  inventory. 

F.  W.  Bubxx,  for  Claimant. 

F.  A.  Tallmadob,  for  Administratrix. 


The  Surrogate. — The  intestate  on  the  1st  of  May,  1840, 
became  the  lessee  of  certain  premises  in  this  city  from  Wil- 
liam Cairns,  junior,  and  Ann  Eliza,  his  wife,  for  the  term  of 
seven  years,  provided  the  said  Ann  Eliza  should  live  so  long, 
at  the  yearly  rent  of  one  hundred  and  eighty  dollars.  There 
was  a  covenant  in  the  lease  for  quiet  surrender  of  the  premises 
at  the  expiration  of  the  term,  and  that  the  lease  should  not 
"  take  away  any  of  the  legal  rights"  of  the  lessee  "  to  any 
building  or  buildings  now  erected  or  hereafter  to  be  erected 
upon  the  premises."  Zilkin,  the  lessee,  died  in  February, 
1846,  and  his  widow  took  out  letters  of  administration  upon 
his  estate.  The  lease  was  appraised  and  included  in  the  in- 
ventory, filed  in  June,  1846.    On  the  first  of  Kay,  1847,  the 
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administratrix  renewed  the  lease  in  her  own  name  and  not  in 
her  representative  capacity,  for  a  further  term  of  seven 
years  at  the  same  rent — with  a  similar  provision  to  the  one 
contained  in  the  first  lease,  in  respect  to  the  buildings ;  and 
on  the  first  day  of  March,  1864,  she  procured  a  further  renew- 
al for  seven  years  in  her  own  name,  upon  the  same  terms, 
except  that  the  rent  was  increased  to  the  sum  of  two  hundred 
and  sixty-seven  dollars  per  annum.  On  being  called  to  ac- 
count by  one  of  the  children  who  had  lately  attained  full  age, 
the  rents  of  the  premises  were  included  in  the  accounts  of 
the  administratrix  as  filed,  and  she  charged  herself  with  the 
value  of  the  lease  as  appraised  in  the  inventory,  made  in 
1816.  On  being  further  advised,  she  now  claims  that  the 
renewals  of  the  lease  did  not  enure  to  the  benefit  of  the 
estate,  and  that  she  had  a  right  to  take  and  hold  the  new 
leases  in  her  own  individual  character,  and  as  her  individual 
property.  This  proposition  is  based  upon  the  fact  that  there 
was  no  right  of  renewal  reserved  in  the  first  demise,  and  the 
landlord  had  the  option  of  refusing  to  renew,  and  giving  a 
lease  to  any  other  applicant.  The  fact  is  undeniable,  but 
the  conclusion  of  law  sought  to  be  drawn  from  it  is  altogether 
untenable.  Here  was  a  leasehold  estate  about  to  expire, 
and  the  administratrix  possessed  certain  valuable  interests  in 
the  buildings  on  the  premises,  which  belonged  to  her  only  in 
her  representative  character.  The  lease  was  determinable 
on  the  life  of  one  of  the  lessors,  who  possessed  only  a  life 
estate  in  the  premises.  It  was  for  the  interest  then  of  both 
parties  that  the  lease  should  be  renewed  in  favor  of  the  re- 
presentatives of  the  deceased  lessee,  otherwise  the  value  of 
the  buildings  might  on  the  one  side  be  greatly  depreciated 
by  removal,  and  on  the  other,  the  risk  encountered  of  making 
improvements  upon  lands  held  only  for  life.  There  can  be 
no  doubt  that  these  considerations  would  be  an  important 
element  in  determining  the  renewal  in  favor  of  the  intestate's 
estate,  and  that  through  the  medium  of  advantages  possessed 
by  the  administratrix  as  the  legal  disposer  of  die  buildings, 
she  would  be  enabled  to  secure  for  herself  terms  that  could 
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not  readily  be  obtained  by  a  stranger.    Independently,  how* 
ever,  of  the  buildings,  there  is  always  a  beneficial  interest 
connected  with  a  tenancy,  as  an  inducement  towards  a  renewal, 
which  in  equity  is  regarded  as  valuable ;  and  a  trustee  can- 
not avail  himself  of  his  position  and  use  this  good-will, 
for  a  renewal  in  his  own  individual  right  and  behalf,  to  the 
exclusion  of  the  parties  for  whom  he  is  trustee.    This  is  not 
a  new  proposition.    It  was  inculcated  so  long  ago  as  the  case 
of  Holt  vs.  HdUy  Ambler,  719,  32  Charles  II. ;  and  has  been 
repeatedly  acted  upon  since.    In  Roads  vs.  Chichester,  {bid, 
there  was  a  bequest  to  the  testator's  widow  of  leasehold 
estate  for  life,  and  she  having  obtained  an  additional  term, 
it  was  decided  that  the  renewal  should  not  be  for  her  own 
benefit,  but  should  go  to  the  uses  of  the  will;  the  Lord 
Chancellor  saying,  "  it  may  be  laid  down  as  a  rule,  that  who* 
ever  has  a  lease  has  an  interest  in  the  renewal,  and  it  is  often 
the  subject  of  settlements  and  of  the  jurisdiction  of  this 
court    Though  the  lessors  are  not  bound  to  renew,  yet  when 
done,  it  is  a  continuation  of  the  old  lease.    If  trustees,  mort- 
gagees and  persons  interested  obtain  renewal,  the  new  lease  is 
always  subject  to  the  trusts  and  limitations  of  the  old  lease. 
Many  cases  have  been  determined  in  support  of  this  doe* 
trine."    In  Doe  vs.  Porter,  3  Term.  E.  13,  it  was  held  that 
a  tenancy  from  year  to  year  was  an  interest  transmissible  to 
the  representatives;  and  Lord  Eldon  in  James  vs.  Dean,  15 
Vesey,  286,  commenting  upon  that  point,  says,  "  the  conse- 
quence is  necessary  that  the  beneficial  interest  attaching 
upon  the  legal  interest,  must  be  held  by  the  representatives 
for  those  persons  to  whom  the  beneficial  interest  is  given," 
and  if  the  representative  "had  acquired  a  lease  through  the 
opportunity  afforded  him  during  that  short  period,  she  would 
be  a  trustee."    (See  11  Vesey,  888;  Fosbrodke  vs.  Balguy, 
IM.&K226.)  IaRemdaUvs.£useeU,SMeriv.R190,SiT 
William  Grant  decided,  that  a  tenant  for  life  renewing  a  lease 
held  by  the  testator  from  year  to  year,  took  the  renewed  lease 
subject  to  the  trusts  of  the  will;  andmlUvroyvs.BoiMrdyS 
Suss.  Ch.  R.  225,  where  the  administrator  had  procured  re- 
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newel*  of  leases,  the  Lord  Chancellor  determined  that  he  held 
the  renewed  leases  as  a  trustee.  In  all  these  cases  there  was  no 
covenant  for  renewal,  and  the  lessor  had  a  legal  right  to  refuse 
any  further  letting.  There  is  nothing,  therefore,  in  the  matter 
now  under  consideration  to  take  it  oat  of  the  general  rule,  and 
I  most  decide,  that  the  administratrix  took  the  renewals  effect- 
ed by  her  after  the  intestate's  death^or  the  benefit  of  all  parties 
interested  in  the  estate.  She  most  account  for  the  rents  of  the 
premises  under  the  renewals,  and  the  next  of  kin  at  whose 
instance  this  proceeding  was  instituted,  may  insist  upon  a 
sale  of  the  property  for  the  purpose  of  obtaining  his  propor- 
tion of  the  proceeds ;  or  his  share,  if  the  parties  agree,  may 
be  adjusted  on  a  valuation. 


SOHULTZ  W.  DAMBMAlffir. 

In  the  Matter  qf  the  Estate  of  Hxnbt  Sohults,  deceased. 

Thi  testator  and  his  wife  made  an  ante-nuptial  contract,  whereby  they  stipulated 
for  a  community  of  acquisition*,  and  that  hi  caeeof  the  death  of  either,  leaving 
children  issue  of  the  marriage,  "  the  disposable  part"  of  the  half  of  the 
acquisitions  belonging  to  the  one  dying  should  go  to  the  survivor  as  "  abso- 
lute and  irrevocable  property."  The  testator  bequeathed  his  wile  one-third 
of  his  estate,  and  it  was  held  that  the  rights  of  the  parties  were  to  be  deter- 
mined by  the  faw  of  Prussia,  the  place  of  their  domkril  at  the  time  of  the 
testator's  death,  notwithstanding  the  will  was  made  in  the  City  of  New  York- 

The  Ux  dtmticilu  governs  as  to  the  testamentary  capacity,  in  which  are  included 
not  only  the  general  capacity  to  make  a  will,  but  also  the  disposable  power 
over  the  estate. 

By  the  Code  CtstI,  a  testator  who  leaves  three  children  can  dispose  of  only  one- 
fimrth  of  his  estate  absolutely,  and  an  additional  troth  in  usufruct  in  favor 
of  his  wife— and  it  was  therefore  held,  that  if  the  disposable  part  exceeded 
the  one-third  given  by  the  will,  the  widow  should  be  limited  to  the  provisions 
of  the  will,  but  if  it  did  not  equal  the  one-third,  the  widow  should  be  limited 
to  the  disposable  part. 

H.  Bambt,  for  Ex$cut9r. 
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The  Sueeogathl — The  testator,  at  the  time  of  his  decease, 
had  his  domicil  at  Cologne,  in  Rhenish  Prussia.  On  the  13th 
of  May,  1847,  he  entered  into  a  marriage  contract  with  Car- 
oline Sophia  Rumpel,  by  the  articles  whereof  the  community 
of  property  was  excluded,  and  the  parties  agreed  on 
the  community  of  acquisitions  only — that  is,  each  should 
have  a  moiety  of  all  future  gains,  and  bear  the  half  of  any 
loss  to  be  incurred.  The  third  article  of  this  contract  pro- 
vided, that  in  case  of  the  death  of  either  party,  without 
leaving  children,  the  whole  bulk  of  acquisitions  should  remain 
with  the  survivor ;  and  by  the  fourth  article  it  was  declared 
that  if  either  should  die  leaving  children  sprung  from  their 
matrimony,  then  "  the  disposable  part  of  the  half  of  their 
acquisitions  belonging  to  the  consort  so  dying,  and  to  his  or 
her  respective  heirs,  shall  remain  with  such  survivor  as  abso- 
lute and  irrevocable  property."  At  the  time  of  entering  into 
this  nuptial  agreement,  inventories  were  made  according  to 
the  forms  of  the  Prussian  Law,  of  the  separate  estates  of 
the  parties,  which- inventories  afford  the  basis  of  ascertaining 
the  acquisitions  made  since  that  period,  and  which  formed 
the  subject  of  the  contract.  After  the  marriage,  the  parties 
came  to  the  city  of  New  York,  and  on  the  19th  of  October, 
1847,  M.  Schultz,  the  husband,  executed  his  will,  at  this 
place  and  in  the  mode  prescribed  by  our  law.  I  do  not 
understand  the  testator  to  have  had  his  domicil  in  New  York 
at  the  time  of  the  execution  of  this  testamentary  paper,  but 
however  that  may  be,  he  subsequently  removed  to  Cologne, 
where  he  was  domiciled  at  the  period  of  his  death.  I  suppose 
the  laws  of  Prussia  would  recognize  the  validity  of  the  will 
executed  in  New  York,  so  far  as  relates  to  forms  and  solem- 
nities, the  rule  locus  regit  actum,  being  of  universal  accepta- 
tion on  the  Continent,  and  among  the  doctors  of  the  civil  law. 
But,  on  the  other  hand,  it  is  true  also  that  the  lex  domicilii 
governs  as  to  the  testamentary  capacity,  in  which  are  inclu- 
ded, not  only  the  general  capacity  to  make  a  will,  but  also 
the  disposable  power  over  the  estate.  (John  Voet,  Ad  pond, 
lib.  28,  tit.  3).  By  the  913th  article  of  the  Code  Civil,  which 
in  the  present  case  constitutes  the  law  of  the  domicil,  a  te*- 
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tator  can  dispose  only  of  half  of  his  estate  if  he  leaves  one 
legitimate  child,  a  third  if  he  leaves  two  children,  and  a 
fourth  if  he  leaves  three  or  a  greater  number.  (Zes  Codes 
Francois^  Bowrqumon,  p.  187).  M.  Schultz  left  three  children 
at  his  decease,  and  the  disposable  portion  of  his  property  was 
therefore  under  this  section  of  the  Codaonly  one-quarter.  The 
fourth  article  of  the  marriage  contract  provided  that  in  case 
either  party  should  die  leaving  issue,  the  disposable  part  of  the 
half  of  the  acquisitions  belonging  to  the  consort  so  dying  should 
remain  with  the  survivor.  This  disposable  part,  under  the 
918th  section,  there  being  three  children,  is  only  one-quarter ; 
so  that  by  the  law  of  the  domicil  and  by  the  express  con- 
tract of  marriage,  the  testator  could  by  his  will  dispose  abso- 
lutely of  no  more  than  one-quarter  of  his  estate,  and  of  his 
acquisitions  posterior  to  his  marriage.  This  is,  however,  to 
be  taken  subject  to  an  exception  constituted  by  the  1094th 
article  of  the  Code,  which  authorizes  the  husband,  in  case  he 
shall  leave  children,  to  give  to  his  wife,  by  contract  of  mar- 
riage, either  a  fourth  absolutely  and  a  fourth  in  usufruct,  or 
a  half  in  usufruct  solely.  The  language  is,  "  Soit  par  con- 
trol de  manage,  soit  pendant  le  mariage"  whether  by  con- 
tract of  marriage,  or  during  marriage.  Is  a  testamentary 
disposition  a  gift  during  marriage,  contemplated  by  this  sec- 
tion ?  I  think  it  is.  The  general  title  in  which  this  provision 
is  contained  refers  to  "  Donations  inter  vivos  and  by  Testa- 
ments" and  the  1097th  section  shows  that  gifts  "pendant  le 
mariage"  may  by  its  terms  include  testamentary  as  well  as 
other  donations.  I  must  therefore  come  to  the  conclusion, 
that  the  testator,  by  the  law  of  his  domicil,  could  dispose  in 
favor  of  his  wife  of  only  one-quarter  of  his  estate  absolutely, 
or  enproprittiy  and  another  quarter  in  usufruct  The  will  gave 
the  widow  one-third  absolutely,  and  so  far  as  it  is  in  excess,  it 
is  invalid.  There  must  be  an  inquiry  to  ascertain  whether  the 
provision  made  by  the  will  reaches  the  full  amount  of  the 
disposable  portion ;  if  it  is  less,  the  will  must  be  the  guide  as 
to  all  the  property  except  the  acquisitions,  which  are  governed 
by  the  marriage  contract ;  if  it  is  more,  then  the  widow's 
share  must  be  reduced  to  the  disposable  portion. 
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Ennis  ve.  Pxmte. 
In  the  matter  of  ike  Estate  </ Thomas  F.  Thompson,  deoeaeed. 

Tut  testator  give  hie  residuary  estate  to  "  the  two  nearest  female  relatives  or 
connections"  of  his  deceased  mother,  provided  they  furnished  satisfactory 
proof  of  their  identity  and  right  of  inheritance  within  two  years  after  his 
executors  had  given  public  notice  by  advertisement,  and  in  default  of  appli- 
cation for  the  bequest,  the  residue  was  given  over  to  the  Astor  Library,  in 
the  City  of  New  York :  Held,  that  the  legacy  vested  on  his  decease,  and  that  the 
provisions  relative  to  advertisement  did  not  suspend  the  vesting,  but  related 
only  to  the  tune  and  manner  of  proving  the  claim  of  the  legatees. 

As  between  two  nieces  of  his  deceased  mother,  the  wile  of  a  grand  nephew,  and 
three  great  grand  nieces,  Held,  that  the  two  nieces  answering  the  description 
were  entitled  to  take,  notwithstanding  one  of  them,  though  surviving  the 
testator,  died  before  the  time  for  distribution  had  arrived. 

A  provision  that  if  any  legatee  shall  die  before  the  executors  shall  have  forwarded 
in  good  faith  the  legacy,  the  legacy  shall  be  void,  is  valid  in  law.  Such  a 
provision  will  not  be  applied  to  a  residuary  bequest,  unless  the  intention  be 
very  plainly  and  explicitly  expressed. 

The  term  "  relatives"  applies  ordinarily  to  persons  in  the  line  of  consanguinity, 
and  not  to  those  connected  by  marriage.  Where  the  gift  is  to  relatives,  re* 
sort  must  be  had  to  the  statute  of  distributions  to  determine  who  an  entitled; 
but  when  the  testator  specifies  a  certain  number  of  the  "  nearest"  relatives* 
the  description  will  be  applied  independently  of  the  statute. 

'Where  the  gift  is  to  **  relatives  or  connection!,"  substitution  may  be  intended, 
but  connections  by  affinity  will  not  take,  until  the  class  of  relatives  by  biocd 
is  first  exhausted. 

F.  F.  Maxbukv,  for  Claimant*. 
W.  C.  FxKiiiAir,/or  Executor*. 


Th»  Subrogate.— The  testator  gave  the  residue  of  his  es- 
tate unto  "  the  two  nearest  female  relatives  or  connection" 
of  his  deceased  mother,  adding,  "  that  is  to  say,  I  make  the 
said  relatives  my  residuary  legatees,  provided,  and  the  said 
bequest  is  upon  the  express  condition,  that  said  relatives  or 
connections  shall  furnish  my  executors  satisfactory  proof  of 
their  identity  and  right  of  inheritance  within  two  yean  after 
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my  executors  shall  have  given  public  notice  semi- weekly  for 
the  space  of  three  months,  in  one  of  the  leading  newspapers 
of  the  City  of  Dublin,  of  this  clause  of  my  will"  In  default 
of  application  for  the  bequest  after  due  publication,  this 
clause  is  declared  "  null  and  void"  and  the  residue  is  given 
over  to  the  Astor  Library,  in  the  City  of  New  York.  It 
appears  that  at  the  time  of  the  testator's  death,  the  nearest 
female  relatives  and  connections  of  his  mother  were  Mary 
Prothero  and  Frances  Beaghan,  nieces  of  his  mother,  and 
Mrs.  Ennis,  the  wife  of  a  grand-nephew.  Since  the  testator's 
death,  three  great  grand-nieces  have  been  born.  Who,  under 
these  circumstances,  are  the  residuary  legatees  indicated  by 
the  will  f  In  the  first  place  I  see  nothing  in  this  will  taking 
the  residuary  bequest  out  of  the  usual  rule  that,  unless  other- 
wise specified,  all  legacies  vest  instanter  at  the  testator's 
death.  The  testator  says  expressly,  "I  will  and  bequeath" 
all  the  rest  of  my  estate  "  unto  the  two  nearest  female  rela- 
tives or  connections  of  my  mother."  There  is  no  postpone* 
ment  iitfwtiwro,  but  he  speaks  in  the  present  tense,  and  the 
moment  the  will  began  to  operate,  this  bequest  had  its  exist- 
ence and  the  legatees  became  entitled.  But  he  makes  this 
still  more  clear  by  subsequent  words,  declaring,  "  I  make  the 
said  relatives  my  residuary  legatees."  This  is  followed  by  a 
proviso  and  condition,  that  they  shall  furnish  the  executors 
with  "  satisfactory  proof  of  their  identity  and  right  of  inhe- 
ritance" within  two  years  after  public  notice  in  the  Dublin 
papers — but  the  condition  is  not  intended  to  alter  or  enlarge 
the  terms  of  the  previous  bequest,  but  to  establish  "  the  iden- 
tity," of  the  parties  entitled,  and  to  justify  the  executors,  in 
default  of  receiving  any  claims  under  the  residuary  clause,  to 
pay  over  the  surplus  to  the  Astor  Library.  There  is  not  a 
word  in  the  will  to  show  the  testator  intended  any  other  rela- 
tives should  take  the  residue,  except  those  living  at  his  own 
decease,  and  the  usual  rule  of  law  cannot,  therefore,  be  dis- 
turbed. Again :  it  appears  that  Frances  Beaghan,  one  of  the 
nieces  of  the  testator's  mother,  has  died  since  the  decease  of 
the  testator.    In  the  portion  of  the  will  which  precedes  the 
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disposition  of  the  residuary  estate,  there  is  a  clause  to  the 
following  effect.  "  If  any  legatee  should  die  before  my  ex- 
ecutors shall  have  forwarded  in  good  faith  any  said  legacy, 
any  such  said  legacy  shall  be  null  and  void,  unless  otherwise 
herein  specified."  This  provision  I  take  to  be  valid  in  law, 
(Elwm  vs.  Eboin.)  8  Veaey,  547 ;  Law  vs.  Thompson,  4  2fo*., 
Oh.  B.,  92.)  But  it  is  to  be  observed  that  this  clause  follows 
a  long  series  of  bequests  to  different  legatees  named,  and  pre- 
cedes a  number  of  bequests  to  public  institutions,  as  well  as 
the  residuary  disposition ;  and  its  most  natural  reference,  there* 
fore,  is  to  the  class  of  legacies  which  it  immediately  succeeds, 
the  words  "  any  said  legacy"  in  view  of  the  relative  situation 
of  the  paragraphs,  meaning  "  any  aforesaid  legacy."  Besides, 
there  is  a  special  provision  attached  to  the  residuary  clause, 
declaring  that  it  shall  be  "  null  and  void,"  in  case  no  claim 
is  made  within  two  years  after  advertisement  by  the  execu- 
tors ;  and  nothing  being  said  as  to  the  effect  of  the  decease 
of  the  residuary  legatees  before  receiving  the  estate,  the 
reasonable  implication  is  that  all  the  terms  upon  which  the 
bequest  was  to  become  void  were  there  stated*  In  any  event, 
the  death  of  one  of  the  residuary  legatees  would  not  let  in 
other  persons  to  the  benefit  of  the  share,  who,  at  the  testator's 
decease,  did  not  come  within  the  description  of  the  "  two 
nearest  female  relatives ;"  but  either  the  other  residuary  leg- 
atee would  take  as  a  joint  tenant,  or  the  whole  legacy  would 
be  "  null  and  void,"  or  there  would  be  a  lapse.  Anyone  of 
these  results  will  not  be  declared  unless  the  intent  be  very 
clear ;  the  ordinary  rule  in  favor  of  vesting  all  interests  on 
the  testator's  death,  being  disturbed  only  when  the  intention 
to  that  effect  is  expressed  with  certainty  on  the  face  of  the 
will. 

If,  then,  we  must  take  the  will  as  speaking  at  the  time  of 
the  testator's  death,  and  as  vesting  the  residue  in  the  persons 
at  that  time  coming  within  the  description  of  the  residuary 
clause,  the  great  grand-nieces  will  necessarily  be  excluded, 
as  not  being  in  existence  at  that  time.  Nor  do  I  think  that 
the  wife  of  the  grand-nephew  is  entitled  under  the  deecrip- 
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tion.  The  term  relatives  applies  ordinarily  to  persons  in  the 
line  of  consanguinity  and  not  to  those  connected  by  marriage. 
Where  the  gift  is  merely  to  "  relatives,"  it  becomes  necessary 
to  resort  to  the  statute  of  distributions  in  order  to  determine 
who  shall  take ;  bat  in  the  present  instance  the  statute  will 
not  apply,  because  the  testator  himself  designated  the  two 
nearest  female  relatives  or  connections  of  his  deceased  mother 
as  the  objects  of  his  bounty.  In  Dames  vs.  Batty,  1  Ves. 
Sen.,  84,  Lord  Hardwicke  said,  "  Relation  is  a  very  general 
word,  and  takes  in  any  kind  of  connection,  bat  the  most 
common  use  of  it  is  to  express  some  sort  of  kindred,  either 
by  blood  or  affinity,  though  properly  by  blood."  In  MaiUand 
vs.  Adair,  3  Vesey,  231,  Lord  Thurlow  expressed  the  opinion 
"  that  where  a  perqon  gives  among  his  relations,  those  by 
affinity  are  not  included."  In  Worsdey  vs.  Johnson,  3  At* 
h/n,  758,  it  was  held  that  a  wife  is  not  a  relative — that  word 
means  of  consanguinity — not  ajfvnis,  but  oonsanguineus.  In 
Hwroey  vb.  Harvey,  5  Beavcm,  134,  it  was  decided  that  the 
widow  of  a  deceased  brother  did  not  come  within  the  terms 
of  a  power  to  appropriate  for  the  benefit' of  "  relations." 

The  word  "  connections"  used  in  the  bequest  now  under  con- 
sideration may  have  a  larger  signification  than  "  relatives,"  and 
though  the  words  "  right  of  inheritance,"  contained  in  the 
residuary  clause,  look  towards  a  relation  by  blood,  yet  it  may 
have  been  the  testator's  intention  when  giving  to  "  relatives 
or  connections,"  to  include  connections  by  marriage  in  de- 
fault of  there  being  any  relations  by  consanguinity.  The 
word  or  in  the  clause  may  have  been  designed  to  effect  a  sub- 
stitution of  "  connections"  to  the  benefit  of  the  bequest,  in  case 
there  were  no  "  relatives."  It  is  not,  however,  important  to 
dwell  upon  that  point,  for  the  reason  that  if  we  take  the  tes- 
tator as  intending  by  the  description  to  include  all  the  female 
relations  and  connections  by  blood  or  affinity  of  his  deceased 
mother,  still  upon  inquiry  who  were  "  the  two  nearest,"  the 
two  nieces  of  his  mother  living  at  his  death,  exactly  answer 
the  designation,  and  the  result  excludes  the  wife  of  a  grand- 
nephew.  The  term  "  nearest"  means  nearest  in  degree — 
Vol.  IIL— 25 
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counting  from  the  specified  stock.  A  gift,  for  example,  "  to 
nearest  relations,"  would  enure  to  the  benefit  of  brothers  and 
sisters,  to  the  exclusion  of  nephews  and  nieces.  (Smith  vs. 
CamptxsU,  19  Vesey,  400;  12  Veseg,  433;  1  Cox,  234.)  There 
must  be  a  decree,  therefore,  declaring  Mary  Frothero  and 
Frances  Beaghaa,  the  nieces  of  the  testator's  mother,  to  have 
been  entitled  to  the  residuary  estate  on  the  testator's  decease. 
Frances  Beaghan  having  since  died,  her  share  must  pass 
through  the  usual  course  of  administration. 


Wiizel  vs.  Chapin. 
In  the  matter  qf  the  Estate  qf  William  Wheel,  deceased. 

Tm*  intestate  having  voluntarily  made  a  deposit  of  his  own  moneys  in  a  savings 
bank,  in  bit  own  name,  "  in  trust"  for  his  rater,  and  at  the  time  of  his  de- 
cease, there  being  a  portion  of  the  fund  still  remaining  deposited  in  that 
manner,  Held,  that  there  was  sufficient  proof  of  a  valid  gift  or  trust,  which 
it  was  the  duty  of  the  administrator  who  had  collected  the  funds,  to  carry 
out  in  mvor  of  the  cestui  one  trust. 

A  trust  may  be  created  by  a  mere  declaration,  without  the  knowledge  of  the 
cestui  que  trust,  and  notwithstanding  a  power  to  revoke  is  impliedly  retained; 
provided  the  power  be  not  exercised. 

Aibsst  Mathews,  for  Claimant. 

L  The  deposit  of  the  money  in  the  bank,  in  the  name  of 
the  intestate  as  trustee,  was  a  valid  executed  gift  inter  vivos^ 
of  the  money  to  Ann  S.  Witzel,  the  claimant  {Grangiae  vsv 
Arden,  10  Johns.  B.,  293 ;  Buwyan  vs.  Messereau,  11  Johns. 
584;  Gardner  vs.  Gardner,  7  Paige,  112 ;  Gardner  vs.  Gard- 
ner, 22  Wend.,  526;  Minohin  vs.  Merrill,  2  Ed\o.  V.  Ch.  B^ 
383 ;  Astreen  vs.  Flanagan,  3  Ibid.,  279 ;  Howell  vb.  Cleaner, 
&  Brown's  Oases,  500-502.) 

No  further  act  remained  to  be  done  by  the  intestate.  The 
entry  in  the  book  of  the  bank  was  the  act  of  the  intestate, 
and  was  a  complete  instrument  of  gift 
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IL  At  least,  inch  deposit  was  valid  as  an  executed  trust  or 
use  for  the  sole  benefit  of  Ann  8.  Witsel.  (Minckin  vs.  Msr* 
riUjZJBho.  V.  O.  2£,  883;  Exports  Dvbost,  \SVes.  R>14&; 
Oeorgs  vb.  Howard,  7  Priori  21,  848.) 

This  gift  or  nee  being  for  the  benefit  of  Ann  Witsel,  no 
formal  acceptance  is  necessary — the  law  presumes  it 

III.  The  fund  was  beyond  the  control  of  the  deceased  ex- 
oept  as  a  trustee,  and  his  administrator  has  no  right  as  such, 
to  distribute  the  fund  among  the  next  of  kin. 

F.  R  a  Be  yak, /or  CmUuUnU. 

L  It  is  one  of  the  elements  of  a  trust  that  the  cestui  qui 
trust  has  power  to  call  on  the  trustee  to  execute  the  trust 
(3  Story's  Equity.    Trusts.) 

EL  In  tiiis  case,  Ann  Witael  could  not,  during  the  life-time 
of  deceased,  have  made  any  such  demand  upon  him— nothing 
vested  in  her.  The  deceased  held  in  his  hands  the  book  which 
showed  a  mere  deposit  of  his  own  funds  in  his  own  name,  as 
trustee.  But  this  was  the  case  of  a  self-constituted  trustee 
who  had  never  communicated  to  any  person  his  intentions. 

HL  It  is  highly  probable  that  the  decedent  contemplated 
some  provision  for  Ann  Witzel,  by  making  this  investment, 
as  he  contemplated  making  a  will,  but  so  long  as  she  knew 
nothing  of  it,  and  nothing  had  ever  vested  in  her,  it  was  a 
mere  declaration  of  an  intention,  which  he  died  without  exe- 
cuting. 

No  trust  was  ever  fixed. 

Courts  will  not  enforce  a  mere  gratuitous  gift  on  a  mere 
moral  obligation. 

If  a  mere  executory  trust  is  created,  courts  of  law  will  not 
enforce  it    (2  Story's  Equity,  801.) 

The  present  is  a  mere  voluntary  trust 

TV.  Nor  does  even  a  moral  obligation  enure  to  create  this 
trust;  the  deceased  was  never  indebted  to  Ann  Witsel. 
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A  trust  being  an  equitable  right  or  interest  in  property 
real  or  personal  distinct  from  the  legal  owner;  (2  Story's 
Equity,  p*  962,)  nothing,  according  to  this  rule,  could  ever 
have  vested  in  Ann  Witzel,  for  she  never  had  any  in- 
terest in  this  fund  distinct  from  that  of  the  legal  owner,  the 
deceased. 

The  fund  itself,  and  the  evidence  of  the  fund,  the  bank 
book,  always  remained  with  the  deceased. 

The  deceased  had  always  the  legal  "  title ;"  it  was  invested 
in  his  name.  The  bank  was  bound  to  pay  him  the  money  at 
any  time  he  might  demand  it. 

V.  The  proper  test  to  apply  to  this  case  is ;  could  Ann 
Witzel  ever  have  called  on  the  deceased  in  his  lifetime  to 
execute  this  trust  ?  If  she  could  not,  then  by  his  death  she 
can  acquire  no  more  extended  right. 

We  cannot  .shut  our  eyes  to  the  fact  that  by  the  decease 
of  William  Witzel  without  a  will,  Ann,  his  sister,  the  alleged 
cestui  que  trusty  became  possessed  of  his  property,  while  the 
whole  couree  of  his  conduct  {vide  evidence  on  the  contested 
administration  in  this  case  before  the  Surrogate)  in  his  life- 
time, showed  that  if  he  had  made  a  will  it  would  not  have 
taken  that  course. 

He  had,  no  doubt,  an  intention  to  make  his  will,  and  the 
money  now  in  dispute  would  probably  in  such  case  have 
been  the  sole  provision  for  his  sister  Ann  had  he  ever  de- 
clared the  trust. 

VI.  The  bank  book  shows  that  the  deceased  used  the  fund 
as  his  own,  drew  it  out  and  expended  it  This  is  evidence  by 
his  own  acts,  that  he  did  not  consider  it  vested. 


The  Subrogate. — William  Witzel  on  the  25th  day  of  June, 
1849,  deposited  in  the  Greenwich  Savings  bank,  the  sum  of 
five  hundred  dollars,  and  on  the  3d  of  March,  1853,  with- 
drew four  hundred  and  ninety-five  dollars— on  the  27th  of 
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the  succeeding  June,  he  deposited  three  hundred  dollars. 
The  interest  was  regularly  made  np  on  the  first  days  of  Jan- 
nary  and  July,  in  each  year,  entered  in  the  book  and  subse- 
quently withdrawn  by  the  depositor.  The  deposits  were 
made  on  account  of  "  William  Witeel,  in  trust  for  Ann  Wit- 
zel,"  as  expressed  in  these  words  on  the  face  of  the  bank  book. 
He  having  died,  and  his  property  now  being  in  course  of  dis- 
tribution, Ann  Witeel  claims  the  amount  due  from  the  sav- 
ings-bank as  belonging  to  her,  and  relies  upon  the  savings- 
bank  book  as  evidence  of  her  title.  It  is  agreed  that  the 
moneys  deposited  were  the  property  of  the  depositor  up  to 
the  time  they  were  lodged  in  the  bank,  and  that  the  claimant 
was  ignorant  during  the  intestate's  lifetime  that  such  deposit 
had  been  made.  It  makes  no  difference  that  the  claimant  is 
one  of  the  next  of  kin  of  the  intestate,  and  takes  one  third 
of  the  surplus  of  his  personal  estate.  The  single  question  is 
whether  the  facts  stated  show  a  valid  gift  or  trust,  which  the 
claimant  can  now  enforce  against  the  representative  of  the 
donor  or  trustee. 

The  want  of  knowledge  of  the  existence  of  the  trust  on  the 
part  of  the  cestui  que  trusty  is  no  ground  of  objection  against 
its  validity.  Nor  is  the  mode  of  its  creation  material,  pro- 
vided we  can  see  the  elements  essential  to  a  legal  or  equita- 
ble right  There  would  seem  to  be  no  reason,  in  the  nature 
of  things,  why  a  trust  cannot  be  created  by  a  mere  declara- 
tion, the  transfer,  change  or  mutation  of  possession  being 
effected  by  the  change  of  the  character  in  which  the  property 
is  held.  There  can  be  no  doubt  in  this  case  that  there  was  a 
delivery  of  possession — the  funds  were  deposited  in  the  bank, 
and  ceased  to  be  the  intestate's  properly — his  individual  pos- 
session terminated,  and  although  it  is  true  that  he  still  re- 
tained the  evidence  of  the  trust,  and  the  control  over  the 
deposit,  it  was  in  the  new  character  of  trustee.  Nor  had 
the  transaction  been  conducted  with  entire  privacy,  for  al- 
though the  book  was  retained  in  his  own  custody,  the  deposit 
in  trust  was  recorded  on  the  books  of  the  institution.  It  was 
not  an  act  resting  merely  in  intention,  but  was  consummated 
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by  a  disposition  and  a  recognition  in  writing  of  the  trust.  In 
JfeiUon  vs.  Blighty  1  Johns.  Gae.,  209,  the  Supreme  Court 
of  this  State,  held  it  as  a  maxim  that  when  a  trust  is  created 
in  any  manner,  even  without  the  knowledge  of  ti&  cestmqw 
timet,  he  may  affirm  it  and  enforce  the  trust  The  same  doo- 
trine  was  held  in  Weston  vs.  Barker,  12  Johns.  H^  276,  and 
received  the  sanction  of  Chancellor  Kent,  in  OunAerkmd  vi. 
Codrington,  8  Johns.  G.  B.,  261,  and  in  Shepherd  yb.  MeEver*, 
4  John.  G  R.,  188.  Nor  is  it  necessary  there  should  be  any 
consideration  to  support  the  trust  if  it  be  explicitly  declared. 
A  declaration  of  trust  is  considered  in  a  court  of  equity  as 
equivalent  to  a  transfer  of  the  legal  interest  in  a  court  of  law, 
and  if  the  transaction  by  which  the  trust  is  created  is  com- 
plete, it  will  not  be  disturbed  for  want  of  consideration. 
(Cdttineon  vs.  Pattriok,  2  Keen,  134.)  There  has  been  some 
discussion  as  to  this  class  of  voluntary  trusts  without  pecu- 
niary consideration,  how  far  they  are  capable  of  revocation, 
before  they  come  to  the  knowledge  of  the  beneficiaries,  (Sto- 
ry's Eq.  Juris.,  §  1045,)  but  where  they  have  not  been  revoked 
by  the  act  of  the  donor  or  trustee,  but  have  been  allowed  to 
remain  till  after  his  death,  and  the  fund  is  then  found  in 
such  a  condition  as  not  to  need  the  aid  of  equity  to  recover 
possession,  there  would  seem  to  be  no  good  reason  why  the 
trust  should  not  stand.  In  Thorpe  vs.  Ovsen,  5  Beavan  B.f 
224,  an  executor  invested  the  estate  of  his  testator  together 
with  a  thousand  pounds  of  his  own  funds,  and  afterwards 
treated  and  admitted  the  aggregate  investment,  as  held  in 
trust  for  the  legatees,  who  were  his  own  children,  and  on  his 
decease  the  fund  was  found  so  mixed.  It  was  held  that  a 
trust  had  been  declared  of  the  thousand  pounds  in  favor  of 
the  executor's  children,  and  bis  executors  were  decreed  to 
pay  accordingly.  In  GaskeU  vs.  Qaskett,  2  To.  A  Jer.,  502, 
where  the  decedent  in  his  lifetime  had  directed  his  bankem 
to  transfer  certain  funds  standing  in  his  name,  to  the  account 
of  himself  and  other  persons  as  trustees  for  his  wife  and  son, 
there  was  evidence  that  this  had  been  done  to  avoid  the  leg- 
acy duty,  and  the  court  considered  the  appropriations  as  "  not 


NEW-YORK,  NOVEMBER,  1S55.  891 

WIIUL  ML  OUTOI. 

binding,"  having  been  made  "with  a  fraudulent  intent" 
The  element  of  fraud  in  this  case,  far  the  purpose  of  escaping 
the  legacy  duty,  affects  the  authority  as  to  the  general  prin- 
ciple free  from  that  element  In  Whecdley  vs.  Pwr,  1  i&*n, 
A,  661,  a  sum  of  £2,000  was  directed  by  H.  O.  to  be  carried 
by  her  bankers  to  an  account  in  the  joint  names  of  herself  as 
trustee  for  her  children,  and  the  children.  A  note  was  taken 
in  her  name  as  trustee,  and  the  transfer  was  made  to  her 
name  alone  in  trust  for  the  children ;  her  executors  having, 
after  her  death,  received  the  amount  from  the  bankers,  the 
court  held  that  the  transaction  amounted  to  a  complete  da* 
claration  of  trust,  and  that  the  executors  as  to  the  funds  so 
received  were  trustees  for  the  children.  In  StapUfcm  vs. 
Stapletoti)  14  Simon'*  B.>  186,  a  partner  in  a  bank  opened  an 
account  in  the  name  of  his  wife  for  the  education  of  his  chil- 
dren, naming  them,  and  a  receipt  was  drawn  accordingly. 
The  decision,  was  that  under  the  circumstances  a  complete 
and  irrevocable  declaration  of  trust  had  been  made  in  favor 
of  the  children. 

The  class  of  deposits  in  savings  institutions,  of  which  the 
one  in  question  in  the  present  case  is  an  example,  is  of  fre- 
quent occurrence.  This  is  a  favorite  mode  of  making  trusts, 
and  yet  they  are  not  ordinarily  considered  as  irrevocable. 
The  withdrawal  by  the  intestate  of  a  large  portion  of  the  de- 
posit he  made  in  trust  for  his  sister,  and  of  the  interest  as  it 
accrued  semi-annually,  indicates  that  he  did  not  treat  the  trust 
as  connected  with  the  deposit,  to  be  irrevocable.  Justice 
Story  lays  down  the  rule  that  "where  a  trust  is  created 
for  die  benefit  of  a  third  person,  although  without  his  know- 
ledge, he  may  afterwards  affirm  it  and  enforce  the  execution 
of  it  in  his  own  favor,  at  least  if  it  has  not  in  the  intermedi- 
ate time,  been  revoked  by  the  person  who  created  the  trust." 
(Eq.  Jurisp.,  §  972, 1045.)  The  doctrine,  even  in  relation  to 
assignments  for  the  benefit  of  creditors,  is,  according  to  the 
English  rule,  that  the  assignment  is  revocable  by  the  debtor 
unless  the  creditors  have  assented  and  given  notice  to  the 
assignee,  but  by  the  American  rule  the  assent  of  creditors  is 
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assumed,  unless  the  contrary  is  shown.  (Story's  Eq.  Jurisp*, 
1036,  a.  b.)  I  do  not  think  that  the  mere  existence  of  the 
power  to  revoke  or  recall  the  deposit,  is  sufficient  to  invali- 
date the  trust,  if  that  power  has  not  been  exercised.  The 
continuance  of  any  portion  of  the  deposit  in  trust  is  evidence 
of  a  continuance  pro  tanto>  of  the  original  intention,  and  the 
intestate  having  died,  leaving  the  trust  unrevoked  as  to  a 
certain  sum,  the  rights  of  the  cestui  que  trust  then  became 
fixed.  It  is  not  necessary  to  declare  generally  that  deposits 
of  this  character  are  always  conclusive  evidence  of  a  trust ; 
there  may  be  circumstances  connected  with  particular  cases, 
rebutting  the  presumption  flowing  from  the  deposit,  and  show- 
ing that  a  trust  was  not  intended.  Want  of  knowledge  on 
the  part  of  the  cestui  que  truet,  and  the  fact  that  there  was 
no  pecuniary  consideration,  are  not  enough  to  destroy  the 
presumption  raised  by  the  deposit  in  trust.  There  must  be 
something  more — some  facts  inconsistent  with  the  idea  that  a 
gift  was  intended.  How  far  the  rights  of  creditors  may  be 
legally  affected  by  voluntary  trusts,  is  a  question  which  may 
be  raised  at  all  times  in  respect  even  to  formal  declarations 
and  conveyances  in  trust,  and  executed  gifts,  and  of  course  in 
respect  to  deposits  of  this  character.  There  are  no  creditors 
intervening  in  the  settlement  of  this  estate,  and  the  validity 
of  the  deposit  cannot  be  contested  on  that  ground.  I  am  of 
the  opinion,  therefore,  that  the  sum  remaining  on  deposit  to 
the  credit  of  the  intestate  in  trust  for  his  sister,  at  the  time 
of  his  decease,  together  with  all  the  subsequent  accumulations 
of  interest,  should  be  paid  over  to  her  by  the  administrator. 
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In  the  matter  of  proving  the  last  Will  and  Testament  qf 
Susan  Cadt  Brown. 

A  will  contested  as  having  been  procured  by  undue  influence,  wu  admitted  to 
probate,  on  proof  of  the  origination  of  the  testamentary  act  by  the  decedent, 
its  subsequent  recognition,  and  the  conformity  of  its  provisions  to  her  inten- 
tions and  declarations  indicated  to  disinterested  parties, 

A  mistake  in  an  unessential  part  of  a  will  is  unimportant,  if  the  proof  otherwise 
be  satisfactory.  Where  the  mind  is  debilitated  and  there  is  no  evidence  of 
instructions,  it  is  proper  to  inquire  for  some  recognition  of  the  act,  and  either 
for  declarations  of  testamentary  intentions,  or  such  circumstances  as  tend  to 
show  that  the  bequests  were  probable  and  consonant  with  the  the  state  of 
the  wishes  and  affections.  In  such  a  case  it  is  not  necessary  the  will  should 
be  read  to  the  decedent,  but  knowledge  of  the  contents  may  be  proved  by 
facta  and  circumstances. 

S.  K.  Wiohtmaw,  for  Proponent. 

L  The  will  was  duly  subscribed,  published,  and  attested. 

II.  The  testatrix  had  sufficient  capacity  to  make  her  will. 

III.  The  will  was  not  executed  under  any  fraud,  duress  or 
undue  influence. 

IV.  It  was  made  in  conformity  to  her  oft  repeated  decla- 
rations of  her  intentions,  before  and  during  her  last  sickness, 
and  was  her  own  free  will 

V.  The  will  was  perfectly  consistent  with  her  circum- 
stances and  connections. 

T.  J.  Glotib,/ot  ConU*td*U. 

L  The  decedent  was  in  advanced  age,  of  feeble  health  and 
weak  in  mind;  her  will  was  executed  under  such  circum- 
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stances  as  throw  upon  the  executors  the  burden  of  showing 
that  the  paper  offered  in  probate  contained  truly  her  last  wilL 
They  should  show  that  the  proper  precautions  and  explana- 
tions were  had,  that  she  should  of  her  own  volition  and  free 
act  determine  the  disposition  of  her  property.  They  should 
show  that  she  knew  what  provisions  were  in  the  will,  and 
that  these  provisions  were  dictated  by  herself. 

IL  This  will  was  never  read  over  to  her;  there  is  no  proof 
that  she  gave  instructions  in  accordance  with  this  paper. 

m.  The  misnomer  of  her  own  sister,  called  in  the  will 
«  Mitchell,"  a,  name  by  which  she  was  never  known,  shows 
either  that  the  will  was  never  read  over  or  that  she  was  too 
far  gone  to  know  the  name  of  her  sister. 

IV.  There  is  no  satisfactory  proof  that  the  will  was  fairly 
made,  and  expressed  her  last  wishes  in  regard  to  her  property. 

Y.  The  manoeuvring,  the  long  sittings,  the  repeated  visits, 
and  numerous  visitors,  all  church  members,  show  that  a  moral 
force  was  brought  to  bear  on  her,  which,  in  her  weak  state, 
she  could  not  resist.  Of  the  six  or  seven  male  membeiB  of 
the  church  who  participated  more  or  less  in  getting  up  the 
will,  not  one  has  been  examined  except  Sarles. 

VL  The  will  is  unequal  and  unnatural  in  its  provisions, 
nearly  all  the  legacies  are  for  church  purposes,  in  which  the 
parties  who  got  up  the  will  were  deeply  interested ;  the  large 
provision  for  Mrs.  Trumbull  is  extraordinary,  when  you  con- 
sider their  want  of  sisterly  affection ;  while  her  other  sisters 
are  left  in  absolute  poverty.  There  is  no  residuary  bequest 
It  would  seem  they  did  not  know  she  had  any  more  property, 
or,  being  ignorant  of  the  effect  of  a  will,  she  kept  the  residue 
to  live  on. 

YIL  The  attempt  to  show  any  falling  out  between  Mrs. 
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Stoddard  and  the  decedent  fails.    There  was  bo  reason  for 
catting  off  either  Mr.  or  Mrs.  Stoddard, 


The  Subbogatb.— The  decedent  was  a  single  woman  sixty- 
seven  years  of  age,  in  a  state  of  feeble  health,  but  capable 
of  managing  her  business  and  taking  care  of  herself,'  until  the 
occurrence  of  the  accident  which  was  the  cause  of  her  death. 
Her  next  of  kin  are  the  children  of  a  deceased  sister,  and 
three  sisters  still  surviving,  one  residing  in  the  State  of  Con- 
necticut, another  living  in  an  asylum  for  aged  females  in 
the  city  of  Brooklyn,  and  a  third  residing  in  this  city.  The 
latter  is  apparently  competent  to  provide  for  herself,  the  for- 
mer two  are  in  indigent  circumstances.  The  decedent,  for 
several  years  previous  to  her  decease,  had  boarded  in  the 
family  of  Mrs.  Stoddard,  one  of  her  nieces,  but  about  the 
middle  of  May,  1854,  she  changed  her  residence  to  the  house 
of  Mrs.  Hall,  in  the  Sixth  Avenue.  At  this  place,  on  the 
eighth  day  of  August,  she  suffered  a  severe  burn  from  the 
ignition  of  camphene.  On  the  fourteenth  of  that  month,  in 
consequence  of  the  contemplated  absence  of  Mrs.  Hall  from 
the  city,  she  went  to  the  house  of  Mrs.  Coit,  a  friend  residing 
in  Brooklyn,  where  she  remained  until  her  decease  on  the 
ninth  day  of  September.  By  her  will,  bearing  date  the 
fifth  day  of  September,  1854,  she  bequeathed  to  the  Ameri- 
can Bible  Union,  one  thousand  dollars ;  to  the  American  Bap- 
tist Missionary  Union,  five  hundred  dollars ;  to  the  trustees 
of  the  first  Baptist  Church  in  the  city  of  New  York,  five  hun- 
dred dollars  for  Baptist  Home  Missions,  five  hundred  dollars 
for  the  use  of  said  church,  and  five  hundred  dollare  for  the 
use  of  the  poor  of  said  church ;  to  the  trustees  of  the  Bridge 
street  Baptist  Church,  in  the,  city  of  Brooklyn,  two  hundred 
dollars  for  the  use  of  said  church ;  to  her  sister  Louisa  Trum- 
bull, one  thousand  dollars ;  to  her  sister  "  Elizabeth  Mitchell, 
widow,  the  sum  of  one  hundred  dollars,"  and  to  her  sister, 
Thankful  Bodgers,  two  hundred  dollars.    The  Bev.  Spencer 
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H.  Cone,  Deacon  William  Hillman  and  Stillman  K  Wight- 
man  were  nominated  executors. 

The  will  was  subscribed  by  the  decedent,  and  its  execution 
duly  solemnized  according  to  the  requirements  of  the  law. 
The  probate  is  resisted  on  the  allegation  that  the  decedent 
was  of  weakened  capacity,  and  th$  will  was  unduly  procured. 

The  effort  to  impeach  the  decedent's  testamentary  capacity 
prior  to  her  last  illness,  was  not  even  plausibly  supported. 
She  managed  her  property  with  care  and  prudence,  and  for 
aught  that  was  exposed  in  the  proof,  was  abundantly  compe- 
tent to  take  care  and  dispose  of  it  with  sense  and  judgment 
By  industry,  and  habits  of  economy  amounting  almost  to  pe- 
nuriousness,  she  had  gathered  a  personal  estate  amounting  to 
seven  or  eight  thousand  dollars,  a  very  considerable  sum  for  a 
person  of  her  humble  calling.  About  one  half  of  this  amount 
was  bequeathed  to  charitable  uses,  and  thirteen  hundred 
dollars  were  distributed  in  unequal  proportions  among  her 
sisters.  The  residue  was  not  disposed  of,  ai*d  will  pass  by 
operation  of  law  to  the  next  of  kin,  as  in  case  of  intestacy. 

I  shall  first  consider,  in  determining  the  validity  of  this 
will,  what  proof  was  offered  to  show  that  the  decedent's  mind 
was  generally  impaired  and  weakened.  Mrs.  Hall,  with  whom 
she  resided  from  May  to  August,  1854,  states  that  she  seemed 
to  be  losing  her  faculties  rapidly.  This  broad  and  sweeping 
opinion,  however,  had  no  other  foundation  than  that  con- 
tained in  the  following  extract  from  the  deposition  of  this 
witness.  "  She  came  down  stairs  one  day  when  she  thought 
she  heard  the  dinner  bell  ring,  when  it  had  not  rung ;  and 
then  another  time  we  would  ring  it  and  she  did  not  hear." 
Mrs.  Thomas  testified  that  the  decedent  had  been  evidently 
failing  for  the  last  year  of  her  life,  in  body  and  in  mind. 
But  instead  of  giving  any  facts  justifying  this  conclusion, 
this  lady  in  another  portion  of  her  testimony  says  expressly 
that  before  her  last  illness  the  decedent  "  was  very  talkative, 
but  it  was  always  good,  solid,  sound  talk."  Mrs.  Oargill,  the 
daughter  of  Mrs.  Thomas,  stated  that  she  had  seen  "  some- 
thing strange"  in  the  decedent's  deportment  eighteen  months 
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since.  It  turned  out  that  in  the  summer  of  1853,  Miss  Brown, 
while  walking  to  the  house  of  the  witness  had  been  overcome 
with  the  heat,  and  was  brought  to  the  door  by  a  police  officer. 
Restoratives  were  used,  but  she  continued  in  a  flighty  state 
of  mind  the  remainder  of  the  day.  As  I  understand  it,  this  was 
a  case  of  sun-stroke,  and  it  gives  no  clue  to  the  general  state 
of  the  decedent's  mental  ability.  Mrs.  Gargill  also  says,  that 
the  decedent  occasionally  indicated  "  a  failure  of  her  mind; 
she  related  things  childishly;  she  seemed  quite  silly  and 
laughing  at  times ;  I  think  she  forgot  things  that  transpired, 
immediately ;  her  memory  appeared  to  be  good  for  tilings 
which  were  long  past."  Such  opinions,  without  a  solitary 
fact  distinctly  remembered  substantiating  them,  and  relating 
as  they  do,  more  to  manner  than  to  matter,  can  have  little, 
if  any,  influence,  unless  in  a  nicely  balanced  case.  .  Miss  Na- 
pier, an  adopted  daughter  of  Mrs.  Thomas,  states  that  she 
"  never  observed  any  loss  of  memory,"  in  the  decedent,  until 
her  last  sickness.  Mr.  Richards  testified  that  Miss  Brown's 
"  health  for  the  past  two  or  three  years  was  getting  quite 
feeble.  On  most  subjects  she  appeared  to  remember  mode- 
rately well :  on  others  I  have  known  her  to  show  quite  a 
want  of  memory."  He  then  mentioned  an  instance  where 
the  decedent  had  forgotten  the  receipt  of  a  small  sum  of 
money,  five  or  eight  dollars,  several  months  after  it  was  re- 
ceived, and  again  asked  for  it,  after  it  had  been  paid  a  se- 
cond time.  Maria  Smith,  who  resided  with  the  deceased  for 
a  number  of  years  while  she  boarded  with  Mrs.  Stoddard, 
declared  that  she  noticed  a  failure  in  her  memory — that 
"  she  often  told  a  thing  over  again  a  number  of  times,  the 
same  day  or  different  days."  This  is  all  the  evidence,  tend- 
ing to  detract  from  the  general  capacity  of  the  decedent,  and 
so  far  as  it  discloses  any  facts,  it  amounts  to  nothing  of  con- 
sequence. Occasional  slips  of  memory  are  of  no  importance. 
There  must  be  a  full  and  substantial  impeachment  of  this 
faculty  before  the  court  can  say  the  party  was  incapable. 

I  next  turn  to  the  testimony  bearing  upon  the  state  of  the 
decedent's  mind  during  her  last  sickness.    Mro.  Thomas  who 
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saw  her  bat  once  daring  this  period,  states  that  during  a  por- 
tion of  the  interview,  she  was  not,  in  her  judgment,  altoge- 
ther in  her  right  mind.  Her  statement  is  this :  "  Miss  Brown 
would  fall  off  and  ask  perhaps  some  improper  questions ;  she 
asked  me  if  I  would  not  take  some  brandy."  This  was  all 
Mrs.  Thomas  specified  as  having  occurred  of  an  adverse  cha- 
racter daring  nearly  two  hoars'  conversation.  Mrs.  CargQl 
visited  the  decedent  about  two  weeks  before  her  death,  but 
I  cannot  perceive  that  she  observed  any  thing  remarkable, 
except  her  very  great  cheerfulness.  Miss  Napier  called  upon 
the  decedent  seven  times  daring  her  last  illness  The  first 
visit,  Miss  Brown  knew  her,  bat "  she  was  very  much  excited" 
and  "  talked  hurriedly."  At  the  second  call,  she  did  not  see 
her.  The  third  time  she  went  with  her  mother,  Mrs.  Thomas; 
the  decedent  knew  her  and  got  up,  out  of  bed,  while  they 
were  there.  The  fourth  visit,  the  witness  says,  "  she  did  not 
know  me.  When  I  went  into  the  room  she  was  in  bed ;  I 
asked  her  if  she  knew  me,  and  it  was  a  long  time  before  she 
could  remember  me  at  all.  She  talked  about  different  people, 
and  things  concerning  herself,  as  to  which  I  knew  nothing 
at  all."  At  the  fifth  visit,  the  witness  states  "  she  did  not 
know  me."  At  the  sixth  visit,  she  says  "  she  did  not  know 
me  any  of  the  time  I  was  there  that  day,  except  a  minute  or 
two  at  a  time."  The  next  call  was  on  the  day  the  decedent 
died,  and  the  witness  states  "  she  did  not  at  first  recognise 
me ;  I  don't  think  she  really  knew  me  while  I  was  there."  It 
seems  to  me  apparent  from  what  occurred  daring  the  fourth, 
fifth,  and  sixth  interviews,  that  this  lady  was  mistaken  in  the 
conclusions  she  drew  as  to  a  want  of  recognition  on  the  part 
of  the  decedent  For  example,  she  says  "  when  I  went  in,  I 
always  went  to  the  bed,  spoke  to  the  decedent,  and  shook 
hands  with  her.  At  the  fourth  visit  there  was  no  one  sitting 
in  the  room :  one  of  Mrs.  Coit's  daughters  was  in  and  out  I 
always  asked  her  how  she  felt,  and  whether  she  thought  she 
would  get  well.  She  always  said  she  thought  she  would  get 
well,  until  the  last  two  visits.  I  don't  remember  particularly 
how  she  was  at  the  fourth  visit:  she  called  me  by  name  at 
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this  time  when  I  shook  hands  with  her."  Again,  in  respect 
to  the  last  visit  of  the  second  week,  the  fifth,  the  witness 
saye,  "  she  called  me  by  name,  but  I  bad  no  particular  con- 
versation with  her;9' and  as  to  the  next,  the  sixth,  "she 
called  me  Kate,  onee  during  that  interview,  and  I  presume 
she  must  have  known  me,  from,  that ;  that  was  after  I  first 
went  in,  some  little  time :  she  looked  at  me  some  time,  before 
she  answered,  and  then  said  she  thought  it  was  Kate."  Tak- 
ing all  these  statements  in  connection  with  the  fact  that  the 
room  was  generally  kept  darkened  by  the  shutters  being 
drawn  tofe  there  would  appear  to  be  no  reasonable  ground  for 
doubting  that  the  decedent  recognized  the  witness  at  each 
one  of  these  interviews.  If  it  had  been  otherwise  the  circum- 
stance would  have  been  singular,  for  in  all  other  cases  the 
decedent  showed  no  sign  of  want  of  recognition  in  regard! 
either  to  her  attendants,  the  members  of  the  family  with 
which  she  was  domiciled,  or  the  friends  who  called  upon  her 
during  her  illness.  Mr.  Richards,  who  had  three  interviews 
with  her  anterior  to  the  date  of  the  will,  does  not,  in  his  nar- 
rative of  what  occurred,  give  the  slightest  indication  of  men- 
tal disorder.  It  was  not  till  the  day  before  her  death  that  he 
observed  tokens  of  her  mind  wandering,  though  he  previously 
thought  her  expectations  of  returning  to  New  York  unrea- 
sonable and  strange.  But  it  is  apparent  that  during  the  en- 
tire period  after  the  accident,  she  underrated  the  severity  of 
the  burn,  and  treated  the  affair  much  more  hopefully  than  it 
was  viewed  by  her  friends ;  so  that  even  after  the  will  was 
executed  she  expressed  anticipations  of  being  able  to  return 
to  New  York.  Ellen  O'Connor,  who  attended  the  decedent 
for  the  two  weeks  preceding  the  last  week  of  her  life*  testi- 
fies that  she  observed  nothing  out  of  the  way  in  her  conduct* 
She  states,  however,  that  on  one  occasion  the  decedent  said, 
"  it  was  something  so  singular :  she  had  a  sister  who  was  blind 
and  who  was  coming  to  her  Bight  again :"  the  witness  asking 
where  she  wast  "  she  replied,  in  the  Blind  Asylum."  This 
circumstance  is  considered  by  the  counsel  for  the  contestants 
as  an  instance  of  mental  aberration:  if  so,  it  stands  alone; 
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bat  it  must  be  remembered  that  the  decedent's  Bister  Eliza- 
beth was  in  an  asylum,  and  though  not  blind,  is  an  old  lady 
wearing  glasses.  If  there  were  any  thing  worth  remarking 
as  to  the  state  of  her  sight,  there  are  elements  enough  in  the 
facts  to  form  ground  for  misunderstanding  on  the  part  of  the 
witness.  For  example,  suppose  the  decedent  said  "  she  had 
a  sister  in  the  Asylum,  whose  eyesight  was  improving,"  how 
easily  could  such  a  statement  have  been  mistaken,  and  on  a 
vague  recollection  be  transformed  into  something  like  the 
conversation  given  by  the  witness.  It  is  dangerous  to  test  a 
person's  capacity  by  a  single  circumstance,  opposed  to  the 
general  drift  of  all  the  testimony,  unless  we  can  exclude  every 
possible  hypothesis  consistent  with  rationality.  Mary  Dan- 
vers,  a  seamstress  at  Mrs.  Coit's,  was  frequently  in  the  dece- 
dent's room,  and  she  fails  to  specify  a  single  incident  mark- 
ing mental  aberration.  This  closes  the  proof  on  the  side  of 
the  contestants,  so  far  as  relates  to  Miss  Brown's  testamentary 
capacity,  and,  taking  it  all  together,  I  think  on  their  own 
showing  she  was  competent  to  perform  a  valid  testamentary 
act,  though  in  the  absence  of  other  evidence,  the  court  would 
feel  bound  to  see  that  at  the  time  of  the  execution  of  the  will 
there  were  no  circumstances  of  suspicion. 

But,  on  the  other  hand,  the  proponent  has  established 
affirmatively  and  by  satisfactory  proof,  that  Miss  Brown 
retained  the  full  possession  of  her  faculties  through  her 
entire  sickness,  until  just  previous  to  the  close  of  her  life. 
Dr.  Burke,  her  attending  physician,  who  was  called  in  on 
the  21st  of  August,  describes  her  as  conversing  readily,  and 
as  very  patient  and  hopeful.  He  mentions  that  she  once 
made  some  inappropriate  remark  as  he  was  dressing  her 
wound,  and  her  sister  observed  that  "  she  wandered  at  times," 
but  this  he  thinks  was  after  the  date  of  the  will.  It  is  quite 
possible  that  there  may  have  been  occasional  wandering  at 
night,  when  the  hectic  fever  increased  shortly  before  her 
decease ;  but,  suffering  as  she  was  from  excruciating  pain, 
remarks  made  in  a  half  waking  state  afford  no  criterion 
for  judging  of  her  condition  in  the  day,  when  her  fever 
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had  subsided,  and  she  was  more  thoroughly  aroused.  The 
doctor  says,  "  as  far  as  I  could  judge  of  her,  during  her 
illness,  her  mind  was  good.  I  found  nothing  wrong  with 
her  mind:  I  could  not  perceive  anything.  I  thought  that 
on  the  Friday  preceding  her  death,  she  spoke  as  rationally 
as  ever :  I  did  not  perceive  any  change.  ...  I  discovered 
no  symptoms  of  derangement  or  aberration  of  mind,  during 
all  the  time  I  visited  her.  I  do  not  think  her  disease  had 
the  least  effect  upon  her  mind  at  all,  except  on  the  Satur- 
day of  her  death :  of  course  then  as  she  was  dying  her 
mind  was  clouded."  Again,  elsewhere  he  reiterates,  "  du- 
ring the  whole  of  her  illness  I  did  not  see  any  sign  of  wan- 
dering in  her  mind."  This  is  very  explicit,  and  is  entitled 
to  much  consideration,  in  view  of  the  profession  of  the 
witness,  and  the  opportunities  he  possessed  for  forming  a 
correct  judgment  The  subscribing  witnesses  to  the  will 
were  strangers  to  Miss  Brown,  and  their  means  of  forming 
an  opinion  as  to  her  condition  were  limited.  Mr.  St.  John 
visited  the  decedent  some  twelve  or  fifteen  times  while  she 
lay  sick  at  Mrs.  Coit's,  having  been  sent  for  by  her  at  an  early 
period  of  her  illness.  He  testifies  that  "down  to  the  day  of 
her  death  "  .  .  .  **  he  neither  heard  nor  saw  any  thing  that 
indicated  aberration  of  intellect  or  unsoundness  of  mind." 
Mrs.  Coit  who,  perhaps,  had  the  very  best  means  through 
daily  intercourse,  of  making  observations  and  discoveries, 
who  was  in  her  room  daily,  at  all  hours  and  on  various  occa- 
sions, testifies  that  the  decedent  generally  read  a  little  every 
day,  and  she  saw  her  reading  the  day  before  she  died ;  and 
she  says  very  broadly,  "  from  the  time  Miss  Brown  came, 
to  her  death,  I  did  not  hear  anything  from  her  indicating 
wandering  of  intellect  or  unsoundness  of  mind." 

But,  although  this  evidence  is  entirely  satisfactory  to  my 
mind  in  respect  to  the  decedent's  ability  to  make  a  will,  yet 
her  low  and  weak  condition  renders  it  quite  proper  to  exam- 
ine whether  any  traces  of  undue  influence  can  be  detected* 
These  are  to  be  sought,  if  anywhere,  in  facts  relating  to  the 
conduct  of  the  parties  benefited  by  the  provisions  of  the 
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will  It  does  not  appear  that  the  Rev.  Mr.  Sarles,  the  pastor 
of  the  Bridge  Street  Chnrch,  saw  Miss  Brown  until  the  day 
the  will  was  made,  and  the  circumstances  indicate  he  was 
not  aware  his  church  was  interested  until  the  instrument  was 
just  about  to  be  executed.  He  was  present  at  that  time  for 
the  purpose  of  becoming  an  attesting  witneaB,  and  on  the 
interest  of  the  church  being  intimated,  another  witness  was 
called  in.  Mr.  Hillman,  who  had  the  direction  of  the  arrange- 
ments for  the  preparation  and  consummation  of  the  will,  wae 
not  a  volunteer  in  the  matter.  At  an  earl y  period  of  her 
confinement,  the  decedent  sent  for  Mr.  St.  John,  and  stated 
that  she  wished  to  arrange  about  die  disposition  of  her  pro- 
perty. She  requested  him  to  see  Mr.  Hillman,  who  would 
be  in  town  about  the  first  of  September.  Subsequently,  at 
soother  interview,  she  expressed  some  anxiety  as  to  her  situ- 
ation ;  and  the  witness  wrote  a  note  to  Mr.  Hillman,  at  her 
instance.  That  this  desire  to  communicate  with  Mr.  Hill- 
man en  the  subject  of  her  testamentary  dispositions  was  not 
of  recent  origin  is  manifest  from  her  statement  to  St  John, 
"that  she  had  intended  to  do  this  business  the  winter  pre- 
vious— that  she  had  told  Deacon  Hillman  she  wanted  to  see 
him  particularly — she  expressed  regret  she  had  not  done  H 
then — that  she  had  told  him  she  wanted  him  as  the  person  to 
attend  to  that  business."  Now,  there  was  no  concert  of 
action  between  St  John  and  Hillman,  for  the  former  testifies 
that  he  never  saw  the  latter  whilst  the  decedent  lay  sick,  and 
that  he  did  not  even  know  when  the  will  was  in  process  of 
being  made.  Again,  Mrs.  Coit  proves  that  the  decedent  sent 
for  Mr.  Hillman  two  or  three  times  before  he  came,  and  that 
she  communicated'  to  the  witness  the  purpose  for  which  she 
desired  his  attendance.  It  is  quite  plain,  from  all  these  coin- 
cident facts,  that  there  was  no  unsolicited  interference  on  the 
part  of  this  gentleman  in  the  transaction  in  question.  He 
wae  called  there,  and  was  in  truth  the  agent  selected  by  the 
deeedent  Of  this  there  can  be  no  doubt  But  if  anything 
were  wanting  to  confirm  this  view,  it  is  afforded  in  the  testi- 
mony of  Mrs.  Oargill.    In  the  course  of  a  visit,  about  two 
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weeks  before  the  decedent's  death,  the  former  remarked  to 
her  that  "  she  ought  to  have  some  one  to  look  after  her  affairs 
fai  oase  of  death.  She  said  she  had  been  thinking  of  that  all 
day.  She  said  Mr.  Hillman  was  not  in  town,  and  she  was 
going  to  send  for  hifn  as  soon  as  he  came.  She  said  he  had 
always  transacted  her  business  for  her,  and  that  he  would 
procure  a  lawyer  also.  I  asked  her  if  her  memory  was  strong 
enough  to  arrange  her  things  as  she  wished.  She  replied  she 
had  fixed  them  all  right.  I  enforced  upon  her  hot  to  neglect 
it,  and  she  said  she  would  not"  This  is  evidence  from  one 
of  the  contestants'  witnesses,  and  agreeing  as  it  does  with 
ether  and  independent  proofs  on  the  side  of  Hie  proponent, 
it  is  conclusive  to  my  mind  of  the  origination  of  this  testa*- 
mentairy  act  by  the  decedent  It  also  shows  oh  he*  part  pre- 
vious meditation  as  to  her  posthumous  arrangements,  and 
fixed  determinate  conclusions.  Mr.  Hillman,  then,  was  her 
own  chosen  agent  in  this  last  and  solemn  act  of  her  life,  he 
had  previously  been  her  business  friend,  and  earned  her 
confidence,  and  he  had  been  spoken  to  on  this  very  subject, 
when  she  was  in  health,  and  at  no  very  remote  period.  He 
is  no  legacy-hunter,  drawn  to  her  bed-side  by  the  scent  of 
the  prey,  but  attends  the  woman  at  her  own  invocation.  He 
is  sent  for-— the  preparation  of  the  will  is  delayed  until  his 
appearance,  and  as  soon  as  he  presents  himself  a  professional 
adviser  is  called  in,  and  after  reasonable  deliberation,  the 
natter  is  consummated.  Something  fell  from  Doctor  Burke 
in  respect  to  the  decedent's  declarations  during  the  course  of 
her  sickness,  that  certain  persons  were  importuning  her  to 
make  a  will.  The  doctor  was  not  positive  that  Mr.  Hillman's 
name  was  mentioned  in  this  connection,  and  it  is  clear  from 
all  the  proof  that  Mr.  Hillman  had  not  called  on  the  dece- 
dent until  about  the  time  the  will  was  made.  This  shows, 
however,  that  Miss  Brown  had  no  difficulty  in  resisting  im- 
portunity and  taking  her  own  way  and  selecting  her  own 
agetot,  and  her  own  time.  But  three  interviews  between  the 
decedent  and  Mr.  Hillman  are  indicated  in  the  proof — the 
first  when  it  is  to  be  presumed  she  communicated  her  testa- 
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mentary  wishes,  the  second  when  he  attended  with  counsel, 
and  the  third  when  the  will  was  executed.  In  all  the  cir- 
cumstances, then,  which  have  been  disclosed,  no  one  appears 
to  have  been  privy  to  the  decedent's  testamentary  wishes,  so 
far  as  they  were  directly  connected  with  the  making  of  her 
will,  except  Mr.  Hillman  and  the  counsel,  although  there 
are  collateral  declarations  in  proof,  made  by  her  to  other 
parties.  Nor  is  there  any  appearance  of  effort  to  bias  her 
mind  or  to  interfere  in  the  subject,  save  such  as  she  seems  to 
have  resisted. 

On  looking  into  the  occurrences  attending  the  factum, 
nothing  unusual  appears.  The  number  of  persons  present  is 
accounted  for  by  the  fact  that  the  Rev.  Mr.  Sarles  and  Mr. 
Skinner,  who  came  for  the  purpose  of  acting  as  subscribing 
witnesses,  finding  their  church  to  be  interested,  refrained 
from  acting  in  that  capacity,  and  two  other  witnesses  were 
called  in.  The  decedent  was  assisted  to  rise ;  she  sat  up  on 
the  side  of  the  bed,  and  to  the  question  of  Mr.  Wightman, 
"  if  the  will  was  made  as  she  directed  and  as  she  wanted  it," 
replied  in  the  affirmative.  She  signed  it  with  her  own  hand, 
saying  she  guessed  "they  could  read  that, — she  thought  that 
would  do,"  and  "  now  that  was  through  she  should  feel 
easier."  And  thus  the  matter  was  begun,  continued  and 
ended,  without  any  trace,  so  far  as  I  can  perceive,  of  impro- 
per influence,  suggestion  or  dealing ;  but,  on  the  contrary, 
with  various  signs  of  origination  and  volition.  There  are 
two  circumstances,  however,  which  deserve  some  notice. 
Ellen  O'Connor  states,  that  on  the  Friday  of  the  week  before 
her  decease  a  gentleman  spent  the  evening  with  the  decedent, 
and  after  his  departure,  the  witness  heard  her  say,  "  1  won't 
do  it — I  won't  do  it  for  them.  I  shan't  do  it."  Mary  Dan  vers 
testifies  that  "  the  second  day  she  was  making  her  will"  she 
overheard  Miss  Brown  say,  "  they  wanted  to  know  how  much 
money  she  had,  and  they  should  not  know."  The  decedent 
was  in  the  habit  of  talking  aloud  to  herself,  and  Mrs.  Coit 
testifies  that  once  on  passing  her  door  she  heard  a  similar 
exclamation,  "  they  shall  not  hare  it,  I  will  not  do  it"    The 
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witness  asked  her  "what  was  the  matter — if  she  wanted 
any  thing,"  and  the  decedent  replied,  "  Mrs.  Ooit,  I  was 
thinking  of  my  nieces ;  they  have  treated  me  so  badly,  all 
they  want  of  me  is  my  money,  they  shall  not  have  it — and  I 
suppose  I  thought  out  loud."  Mrs.  Coit  adds,  "  some  person 
was  present,  Mary  Dan  vers  or  Miss  O'Connor."  This  explains 
the  first  circumstance ;  and  as  to  the  second,  it  shows  nothing 
more  than  that  the  decedent  refused  to  disclose  the  extent  of 
her  fortune ;  that  such  was  her  purpose,  and  she  had  will 
enough  to  adhere  to  it  The  inquiry,  if  made  by  the  parties 
she  had  called  in  to  assist  her,  was  natural  and  proper  upon 
an  occasion  of  this  kind,  and  shows  no  impertinent  curiosity 
or  interference. 

One  of  the  decedent's  sisters  named  as  a  legatee  in  the  will, 
is  therein  called  "Elizabeth  Mitchell."  It  appears  by  the 
evidence  of  Mrs.  Gnnton,  the  decedent's  sister-in-law,  that 
Elizabeth  was  never  known  to  her  by  the  name  of  Mitchell, 
that  more  than  twenty  years  ago,  she  married  a  man  named 
Cogan,  with  whom,  however,  she  only  lived  a  few  months. 
This  man's  name  was  Michael,  and  the  draftsman  was  possi- 
bly led  into  this  error  by  that  circumstance,  or  the  decedent 
may  herself  have  mistaken  the  name.  As  to  the  substance 
of  the  description  of  the  legatee,  however,  there  was  no  mis- 
take. The  bequest  was  to  her  sister  Elizabeth.  An  error  as 
to  non-essentials  is  unimportant  if  the  proof  in  other  respects 
be  satisfactory.  The  counsel  for  the  contestants  pressed,  with 
much  force  in  this  connection,  the  failure  to  show  that  the 
will  had  been  read  over  to  the  decedent  before  execution. 
Now  though  the  law  presumes  knowledge  of  the  contents 
where  the  capacity  is  sufficient,  still  reading  the  will  is  the 
best  proof  of  that,  and  in  a  case  of  contestation  it  is  better  to 
rely  upon  facts  than  upon  presumptions.  In  the  absence  of 
evidence  that  the  will  was  read  (Fmcham  vs.  Edwards,  8 
Ourteut,  68,)  to  Miss  Brown,  and  in  view  of  the  state  of  her 
health,  and  the  question  raised  as  to  the  vigor  of  her  mental 
faculties,  it  is  proper  to  inquire  for  recognitions  of  the  act, 
and  declarations  of  testamentary  intentions,  and  also  to  see 
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how  far  the  dispositions  effected  were  probable  and  consonant 
with  her  affections,  her  likes  and  dislikes.  The  same  day, 
after  the  will  was  made,  the  decedent  spoke  to  Mrs,  Coit  on 
the  subject,  "  said  it  was  finished,  that  she  felt  relieved  rather 
than  fatigued"  .  .  .  remarked  to  her  sister,  Mrs.  Trumbull, 
that  she  had  "  taken  care"  of  her,  and  "  spoke  of  the  Bible 
Union  .  .  .  that  she  had  giyen  them  what  she  had  intended 
to."  The  Rev.  Mr.  Sarles  saw  the  decedent  $  d*y  or  two 
after  the  will  was  executed,  and  she  observed  to  him  that 
"  she  felt  greatly  relieved  since  tlw  will  was  made."  Mr.  St 
John,  who  visited  her  the  same  day  or  the  day  tfter  the  will 
was  signed,  says  "  the  decedent  sent  for  me,  she  said  she 
wanted  to  see  me  to  express  her  gratitude  for  the  interest  I 
had  taken,  and  for  what  I  bad  done,  that  shq  bftd  the  business 
now  all  arranged,  that  she  wished  to  express  her  satisfaction 
that  every  thing  had  been  done  according  to  her  wishes." 
Dr.  Burke  also  testifies  that  on  Tuesday  she  said  "  Some  per- 
sons were  coming  to  make  her  will,"  and  that  on  the  d*y 
succeeding  she  spoke  of  the  transaction  sp  having  caused  her 
some  excitement,  so  that  she  could  not  expect  to  feel  as  well 
as  usual.  Thus  we  have  several  distinct  and  independent  evi- 
dences of  recognition  of  th$  act  after  it  wfw  performed,  together 
with  some  notice  of  the  particular  provisions  contained  in  the 
instrument.  Nor  is  (here  a  word  pf  complaint  that  she  had 
been  beguiled  into  any  bequest,  pr  been  importuned  or  led 
against  her  will  or  inclinations.  These  are  important  facts 
in  the  absence  of  express  proof  that  the  will  was  rend  to  or 
examined  by  the  decedent. 

As  to  the  probability  of  the  will  being  conformable  to  her 
wishes,  there  is  proof  that  although  she  had  resided  in  Mr. 
Stoddard's  family  many  years,  and  always  spoke  of  him  in 
the  highest  terms,  yet  she  was  estranged  from  her  niece, 
Mrs.  Stoddard,  and  had  recently  left  her  house  nnc|er  circum- 
stances by  no  means  pleasant  Upon  this,  point  we  have  her 
declarations  to  Mr.  St  John  and  Mrs.  Coit  It  is  unnecessary 
to  inquire  whether  this  state  of  feeling  was  justified  by  the 
circumstances,  so  long  as  there  wa*  eome  probable  cause. 
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Oertain  it  is  that  the  decedent  would  not,  until  tbe  day  before 
her  decease,  permit  notice  of  her  sickness  to  be  sent  to  that 
family,  though  the  propriety  of  doing  so  was  suggested  to 
her.  So  far  as  regards  the  gifte  to  charitable  uses,  the  dec** 
dent  expressed  herself  frequently.  Mr.  St  John  testifies 
that  she  repeatedly  stated  to  him  some  of  her  purposed  be* 
quests.  He  says,  "  she  named  two  or  three  objects :  one  was 
the  poor  of  the  First  Baptist  Church  in  the  city  of  New  York: 
another  was  the  American  Bible  Union ;  and  she  mentioned 
the  Central  Baptist  Church  in  Brooklyn  .  .  .  she  stated  these 
objects  particularly,  they  all  lay  near  her  heart,  and  she 
thought  she  should  make  some  provision  for  them  .  .  .  she 
always  spoke,  years  previously,  that  she  intended  to  do  some* 
thing  for  the  poor  of  the  Baptist  Church  in  New  York,  and 
at  the  first  interview  she  said  her  mind  was  still  determined 
on  that  .  .  .  that  she  would  do  something  for  the  church  and 
something  for  the  poor  of  that  church,  and  something  for  the 
Bible  Union."  Mrs.  Ooit  deposed  that  the  decedent  told  her 
the  object  for  which  she  wished  to  see  Mr.  Hillman,  the  first 
time  she  sent  for  him,  that  "  she  had  a  little  money  she 
wanted  to  dispose  of,  and  she  felt  as  though  it  was  quiet  and 
retired  where  she  was,  and  she  could  do  it  there  better  than 
anywhere  else.  She  said  she  belonged  to  several  societies  in 
the  church,  and  she  wished  to  make  a  donation  to  each  of 
them,  as  she  felt  she  had  the  means ;  that  she  wished  to  re- 
serve enough  herself  to  live  upon  and  to  dispose  of  after  her 
death,  among  her  friends.  What  she  gave  to  these  societies, 
she  said,  she  intended  to  put  the  interest  to  the  principal 
yearly  .  .  .  After  she  had  made  her  will,  she  said  she  had 
not  given  away  all  her  money.  I  asked  her  how  much  she 
had  to  dispose  of,  and  she  said  Bhe  had  not  given  away  all : 
she  had  left  enough  to  divide  among  her  relatives  when  she 
died :  they  might  have  it  when  she  had  done  with  it ;  she 
might  live  ten  years."  As  to  her  relatives  Mrs.  Coit  says  "  I 
heard  the  decedent  say  she  felt  indebted  to  Mrs.  Trumbull 
for  her  kindness,  that  she  always  stopped  there  on  the  Sab- 
bath, felt  it  was  her  home." 
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That  the  decedent  was  favorably  inclined  towards  the  Bap* 
tist  Church  and  its  institutions  was  not  remarkable.    Daring 
her  illness  she  frequently  spoke  on  the  subject,  "  She  esteemed 
the  church/'  say?  Mrs.  Thomas,  "  very  much ;  was  favorable 
to  missions  and  missionary  societies,  more  so  to  the  home 
mission  than  the  foreign."    She  had  been  connected  with  the 
Baptist  Church  over  forty-two  years ;  the  Rev.  Dr.  Cone  who 
was  prominent  in  the  Bible  Union  was  her  pastor,  and  Mr. 
Hillman  was  a  deacon  in  that  church.    For  a  single  woman 
without  any  immediate  family  of  her  own  to  attach  her  affec- 
tions, it  was  not  unnatural  that  her  mind  should  be  directed 
towards  benevolent  purposes  connected  with  her  religious 
associations.    Whether  it  would  not  have  been  better  to  re- 
gard more  the  condition  of  her  indigent  relatives,  was  for 
her  to  judge.    We  have  nothing  to  do  with  her  determination 
in  that  respect  except  to  see  that  she  had  mind  enough  to 
act,  and  that  she  had  her  own  way  in  the  provisions  of  her 
will.    She  was  not  totally  forgetful  of  her  relatives,  even  in 
the  will,  and  reserved  a  considerable  sum  to  which  they  will 
be  entitled  under  the  statute  of  distributions.    The  parties 
called  in  to  aid  in  this  testamentary  act,  intervened  at  her 
request,  no  indication  of  any  influence  is  exposed,  the  provi- 
sions accorded  with  her  declarations,  both  before  and  after 
the  transaction,  they  are  not  repugnant  to  the  state  of  her  affec- 
tions, so  far  as  illustrated  by  the  proofs,  and  in  my  judgment 
she  had  sufficient  strength  of  mind  to  direct  the  terms  of  her 
will  to  suit  herself ^  and  power  of  volition  enough  to  resist 
importunity,  if  it  had  been  attempted.    I  have  no  doubt  that 
in  upholding  this  instrument  the  court  will  be  sustaining  her 
deliberate  wishes  and  intentions,  and  such  as  she  would  have 
expressed  and  carried  out  had  none  of  these  parties  against 
whom  suspicion  has  been  cast,  been  present ;  in  other  words, 
that  this  is  really  and  truly  her  own  unbiased  act,  originat- 
ing with  her  and  effectuated  by  her,  without  the  procuration 
or  influence  of  othere.    There  must,  therefore,  be  sentence 
of  probate. 
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Foster  vs.  Mott. 
In  the  matter  of  the  Guardianship  of  8 axar  Ann  Foster. 

Ths  father  of  a  minor  having  failed  to  exercise  hie  right  of  appointing  a  guardian 
by  deed  or  will,  the  court,  upon  which  it  devolves  to  determine  the  guardian- 
ship, will  pronounce  upon  the  question,  in  accordance  with  what  appears  to 
be  for  the  best  interests  of  the  infant,  taking  into  view  not  merely  his  or  her 
temporary  welfare,  but  the  state  of  the  affections,  attachments,  training,  edu- 
cation, and  morals. 

Though  great  respect  should  be  paid  to  the  wishes  of  the  deceased  parents,  even 
where  they  have  not  been  expressed  in  a  definite  or  legal  form,  still  it  is  the 
duty  of  the  court  to  see  whether  the  conclusions  of  the  parents  are  well 
founded,  and  such  as  command  approval.  If  there  is  no  reasonable  objection 
to  the  gratification  of  their  wishes,  they  will  be  controlling. 

Where  the  father  of  an  infant  promised  the  mother  on  her  death-bed,  that  the 
child  should  remain  under  the  charge  of  her  grand-parents,  with  whom  she 
had  been  living  since  her  birth,  and  the  grand-parents  had  retained  the  cus- 
tody under  this  engagement  for  seven  years,  notwithstanding  the  father,  who 
had  married  again,  expressed  a  desire  to  have  his  brother  appointed  the  guar- 
dian, it  was  held  that  the  father  being  dead,  letters  should  issue  to  the  grand- 
father, no  good  reason  being  shown  for  disturbing  the  arrangement  originally 
made  by  the  father  at  the  decease  of  the  child's  mother. 

Chaunczy  Schiffke,  for  Applicant. 
Cbuslbs  S.  Sfsncbb,  for  Contestants. 


The  Surrogate.— Alfred  W.  Foster,  of  Sag  Harbor,  Suf: 
folk  county,  the  paternal  ancle  of  the  minor,  applies  for  let- 
ters of  guardianship,  and  the  application  is  resisted  by  the 
maternal  grandmother  of  the  child,  who  resides' in  this  city. 
The  minor  is  a  girl  about  ten  years  old,  and  possessed  of  no 
property,  except  a  few  hundred  dollars  in  the  savings-bank. 
Her  mother  died  some  seven  years  ago ;  after  the  decease  of 
his  wife,  the  father  remained  single  until  September,  1863, 
when  he  married  again.    He  died  on  the  fifteenth  of  the  pre- 
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sent  month.  I  understand  both  of  the  parents  to  have  resided 
with  the  grand-parents  until  Mrs.  Foster's  decease,  and  that 
Mr.  Foster,  who  was  a  sea-faring  man,  continued  his  resi- 
dence with  them,  when  on  shore,  until  the  time  of  his  second 
marriage,  when  he  removed  to  another  abode.  There  is  very 
clear  and  uncontradicted  evidence  that  the  child's  mother  on 
her  death-bed,  about  an  hour  before  she  died,  obtained  from 
her  husband  a  promise  that  Sarah  should  always  remain  with 
her  grandmother.  One  witness  says  "  the  mother  asked  her 
husband  whether  he  would  not  give  the  child  to  the  grand- 
mother, always  to  live  with  her.  He  said  he  would."  An- 
other witness  says,  "  I  was  well  acquainted  with  the  mother 
of  the  child  before  her  death.  I  was  present  at  her  death. 
Mr.  Foster,  the  father,  was  also  present  The  grandfather 
had  the  child  in  his  arms.  The  father  stood  next  The  mo- 
ther asked  the  father  if  he  would  give  the  child  to  the  grand- 
parents. She  first  asked  the  grandfather  if  he  would  take 
the  child  and  be  a  father  to  it,  as  he  was  to  her.  He  an- 
swered yes.  She  then  said,  <  William,  I  am  dying ;  will  you 
give  the  child  to  her  grand-parents,  and  never  take  her  from 
them.  She  emphasized  the  word  'never.1  He  answered, 
'  Yes,  Lucretia,  I  will/  She  then  asked  him,  if  he  would  help 
take  care  of  it,  and  do  all  he  could  towards  supporting  itf 
He  answered,  he  would.  She  died  about  an  hour  afterwards." 
Another  witness  states  that  the  child  was  very  sick  at  the 
time  of  the  decease  of  her  mother,  that  the  mother  on  being 
told  by  the  physician  she  herself  could  not  live,  "  said  she 
would  like  to  see  her  husband;  he  went  by  her  bedside, 
and  she  told  him  she  was  dying,  that  she  did  not  wish  him 
to  remain  single,  but  that  she  did  not  wish  any  stepmother 
over  her  child.  The  mother  on  the  next  day  asked  her  hus- 
band whether  he  would  give  the  child  to  the  grand-parents, 
he  said  yes." 

The  infant  thus  solemnly  confided  to  the  care  of  her  grand- 
parents, has  remained  in  their  charge  to  the  present  time, 
been  sent  to  school,  and  provided  for  in  every  respect  at 
their  own  expense,  except  clothing  contributed  by  the  father 
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fr^m  time  to  time.  The  effort  now  made  to  effect  a  change 
in  her  custody  and  management,  grows  out  of  the  declare 
tions  of  the  father  before  his  decease,  that  Sarah  waa  hi* 
mored  and  spoiled  by  her  grand-parents,  and  had  acquired 
the  bad  habit  of  telling  untruths  and  using  improper  language, 
—that  he  wished  his  brother,  the  applicant,  to  become  guar* 
dian,  and  called  upon  his  counsel  for  the  purpose  of  having 
the  proper  legal  measures  taken,  but  was  prevented  from  then 
completing  his  design  in  consequence  of  the  engagements  of 
his  professional  adviser — that  the  father,  during  his  last  ill- 
nees,  expressed  the  desire  that  after  his  death  the  girl  should 
be  placed  in  charge  of  her  uncle*  There  is  no  doubt  whatever 
that  the  father  entertained  these  views,  but  I  perceive  no 
indication  of  a  desire  to  change  the  custody  of  bis  daughter, 
until  after  his  second  marriage.  Before  that,  there  are  sev~ 
eral  persons  testifying  that  he  expressed  his  satisfaction  as  to 
her  treatment,  and  only  two  who  undertake  to  say  that  he 
waa  dissatisfied.  They  say  he  complained  the  child  waa  al- 
lowed to  use  profane  language ;  one  of  them  testifies  he  "  told 
me,  three  years  ago  last  summer,  that  the  child  would  curse 
and  swear.1'  Whatever  may  have  been  the  father's  views  be* 
fore  his  second  marriage,  they  do  not  appear  to  have  resulted 
in  any  determination  hostile  to  the  wishes  of  the  grand-pa* 
rents.  After  bis  marriage,  however,  they  assume  a  more 
definite  form,  though  never  carried  out  into  positive  action* 
One  of  the  occasions  of  improper  conduct  occurred  in  refer- 
ence to  the  child's  stepmother,  and  at  another  time  the  father 
spoke  of  the  girl's  "  false  stories"  as  creating  "  a  disturbance," 
and  Mrs.  Foulfcea  states  that  be  told  her  in  July  laat  he  meant 
to  have  the  child,  and  '<  would  take  her  away  in  spite  of  them,9 
It  is  to  be  observed  thus  far  that  we  have  only  the  declara- 
tions of  the  father,  without  any  means  of  ascertaining  his 
sources  of  information.  There  is  distinct  proof  of  the  child's 
using  improper  language  twice— onoe  when  she  had  been 
veiling  with  her  stepmother's  sister,  and  again  when 
to  see  her  sick  father.  It  is  also  urged  against  her 
showed  little  feeling  at  her  father's  deathbed,  and  yUhe<$4o 
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go  home  to  her  grandmother.  On  the  other  hand,  one  of  the 
teachers  of  the  public  school  declares  that  for  two  yean 
whilst  Sarah  has  been  under  her  tuition,  she  has  behaved 
with  propriety  and  decorum,  and  has  repeatedly  been  re- 
warded for  her  fidelity  and  good  conduct  There  are  others 
who  testify  to  the  correctness  of  her  deportment,  and  the 
grandparents  are  also  placed  before  me  on  abundant  testi- 
mony as  having  a  good  character  for  morals,  honesty,  and 
sobriety,  in  the  community. 

Such  are  the  leading  facts  in  this  case.  The  law  is  simply 
this :  the  father  having  failed  to  exercise  his  right  of  appoint- 
ing a  guardian  by  deed  or  will,  the  court,  upon  which  it  de- 
volves to  determine  the  guardianship,  will  pronounce  upon 
that  question  in  accordance  with  what  appears  to  be  for  the 
best  interests  of  the  minor,  taking  into  view  not  merely  her 
temporary  welfare,  but  the  state  of  her  affections,  attach- 
ments, her  training,  education,  and  morals.  Great  respect, 
however,  is  to  be  paid  to  the  wishes  of  the  deceased  parents, 
even  where  they  have  not  been  expressed  in  a  definite  or 
legal  form,  but  still,  after  giving  them  every  proper  conside- 
ration, as  a  proper  element  to  influence  the  mind  of  the  judge, 
we  come  back  to  the  question  of  what  is  best  for  the  welfare 
of  the  child.  On  subjects  wherein  mankind  differ,  and  there 
is  fair  ground  for  difference,  the  views  of  the  parentB  will 
have  the  greatest  weight,  and  in  some  instances  be  control* 
ling ;  while  upon  other  points  it  is  the  duty  of  the  court  to 
examine  into  the  conclusions  of  the  parent,  and  see  whether 
they  were  well  founded  and  such  as  command  approval.  A 
mere  whim  or  caprice,  or  hostile  feeling  against  particular 
relatives,  would  not  justify  a  blind  adherence  to  the  father's 
views.  A  determination  to  place  the  custody  of  the  child 
where  it  would  be  subject  to  demoralizing  influences  would 
have  no  other  effect  on  the  mind  of  the  court  than  to  lead  to 
criticism  on  6uch  a  conclusion,  and  a  refusal  to  be  guided  by 
it  But  if  there  be  no  fair  and  reasonable  objection  to  the 
gratification  of  the  wishes  of  the  parents,  then  the  court  act- 
ing for  the  benefit  of  the  minor,  and  finding  no  ground  for 
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disregarding  the  parents'  views,  will  rather  hasten  to  be  guided 
by  them,  than  to  thwart  them.  Now,  as  I  have  already  ob- 
served, the  father  of  the  infant  expressed  no  determination 
to  change  the  custody  of  the  child,  until  after  his  second 
marriage,  and  it  is  obvious  the  reason  of  changing  his  mind 
then,  did  not  relate  to  new  advantages  acquired  for  taking 
care  of  her  on  his  remarriage,  for  he  did  not  propose  to  bring 
her  into  his  own  house,  but  to  send  her  to  her  uncle  in  the 
country.  It  is  probable,  also,  that  his  own  means  of  judging 
of  his  daughter's  deportment  were  not  so  favorable  after  his 
marriage,  as  before,  when  he  was  domesticated  in  the  family 
of  the  grand-parents,  when  not  following  his  calling. 

Again ;  looking  at  the  vices  which  the  father  made  the 
subject  of  complaint,  it  by  no  means  follows  that  they  were 
the  result  of  bad  training  on  the  part  of  those  in  whose 
charge  she  was.  The  best  of  parents  often  have  to  lament 
the  waywardness  of  a  disobedient  child,  despite  every  possi- 
ble means  employed  to  guide  it  in  the  path  of  virtue.  The 
experience  of  life  shows  that  it  is  a  harsh  judgment  to  lay  the 
bad  habits  of  the  offspring  invariably  to  the  charge  of  the 
parents.  Education  and  moral  culture  accomplish  much,  but 
they  are  not  omnipotent.  And  even  where  defects  are  ob- 
served in  parental  training,  it  does  not  always  follow  that 
strangers  influenced  by  more  correct  and  rigid  notions  would 
succeed  better.  There  are  advantages  flowing  out  of  the 
parental  relation  such  as  do  not  exist  under  other  circum- 
stances,— there  are  motives  of  affection,  gratitude,  and  duty 
existing,  that  form  a  strong  ground  for  appealing  to  the  moral 
nature  of  the  young.  It  is  unwise  to  throw  away  this  class 
of  influences,  unless  they  appear  very  clearly  to  be  exercised 
in  a  manner  detrimental  to  the  child.  Now  it  is  quite  appa- 
rent that  the  grand-parents  stand  in  loco  parentis.  So  I  take 
it,  from  the  history  placed  before  me.  This  grandmother  is 
quite  as  Sarah's  mother.  Living  together  as  they  have  been 
since  the  girl's  birth, — the  child,  nurtured  by  her  grandmother 
alone  from  the  tender  age  of  three  years,  placed  in  her  grand- 
mother's arms,  at  the  request,  and  almost  with  the  departing 
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breath  of  ha*  dying  mother,  and  the  solemn  promise  of  the 
father,— -the  two  are  bound  together  by  every  tie  of  habit  and 
love,  as  parent  and  child.  It  tattst  require  rery  strong  and 
urgent  considerations  to  disfttrb  this  connection,  violate  the 
vow  by  which  it  was  initiated,  and  tear  away  the  child  (or 
place  her  under  another  tutelage.  In  view  of  the  good  cha- 
racter of  the  gmnd-parents  and  the  evidence  in  favor  of  the 
general  good  character  of  the  child,  it  wduld,  I  think,  be 
dike  cruel  and  unwise  to  separate  them,  unless  npon  much 
stronger  evidence  of  bad  conduct  on  her  part,  and  of  neglect 
on  theirs,  than  has  been  placed  before  me.  The  effect  of 
placing  her  under  the  control  of  a  stranger,  though  a  near 
relation  by  blood,  with  a  sense  of  injury  and  injustice  in 
being  deprived  of  the  companionship  of  her  grandmother, 
would  naturally  be  such  as  largely  to  mar  her  happiness  and 
seriously  impede  the  growth  of  such  an  influence  over  her  by 
the  proposed  guardian,  as  the  successful  management  of  a 
child  of  her  age  generally  requires.  The  evidence  before  me 
it  not  sufficient  to  justify  such  a  course.  The  application  is 
denied,  the  respective  parties  paying  their4  own  costs. 


HtJBCTH  W.  PBOAL. 

In  the  matter  of  the  Estate  37*  Chablotte  T.  Hatjlbhbbob, 


Thi  intestate  having  left  surviving  her  neither  father,  nor  mother,  nor  brother, 
•liter,  nor  descendants,— /feM,  that  her  next  of  kin  of  equal  degree  went 
entitled  to  share  in  the  distribution  of  her  estate  per  capita. 

The  method  of  determining  the  propinquity  of  kindred  is  regulated  by  the  ori 
law,  which  counts  from  the  intestate  as  persona,  proponUL  The  only  excep- 
tion to  this  rule  is  one  which  prefers  brothers  and  sisters  to  grand-parents, 
but  the  exception  is  limited  to  that  precise  case,  and  does  not  reach  to  the 
next  degree  so  as  to  prefer  brothers'  and  sisters'  children  to  | 
children. 

Uncles  and  aunts  are  in  the  same  degree  with  nephews  and  nieces,  and  in  < 
of  nearer  kindred,  share  equally  on  the  distribution. 
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Representation  never  change*  or  advancer  the  degree,  though  when  the  < 

are  unequal  it  operates,  when  declared  by  the  statute,  to  giro  the  represent- 
atite*  of  a  deceased  person  the  share  he  would  haTe  taken  if  living;. 


W.  G  Fbbsbus 

Philip  Rbymoum,  fw  ittyatist  mU  iftscet, 


J.  W.Qorr,  for  tiu  Unde. 

L  An  uncle  is  next  of  kin  when  the  deceased  leaves  no  brr> 
ther  or  sister,  and  no  children  of  a  brother  or  sister ;  and  he 
ia  ef  equal  degree  of  kindred  with  a  nephew  or  niece; — (ft 
WiUiama  on  ExecS*.,  1296  <fe  1273;,  Dayton  on  Surrogate^ 
841,  242  &  243;  2  Black* tone* 8  Com.  516,  Notes,  f  &  % ;  1 
Attcyn,  454 ;  2  Fewy,  *mV.,  218  ;  2  jEW*  £*».,  422,  425.) 

In  the  case  of  Durattt  dk  wife  vs.  Prsriwoody  (1  Athpty 
464 ;)  the  Lord  Chancellor  said : — "As  by  our  computation  th* 
aunts  and  nephews  are  in  equal  degree  of  relation  to  the  intes- 
tate, they  are  equally  entitled  under  the  statute  of  distri- 
butions y  and  as  no  representation  can  be  allowed,  they 
are  to  take  per  capita  and  not  per  stirpes"  The  defendants 
Thomas  and  Charlotte  Anne  Prestwood,  children  of  the  only 
brother  of  the  intestate,  claimed  the  whole  of  the  estate.  H 
was  ordered  to  be  equally  divided  between  them  and  two 
aunts  of  the  intestate.  This  decision  was  made  under  the 
statute  of  Charles  II. 

IL  The  7th  section  of  the  statute,  22  Charles  H,  provided, 
that  in  case  there  was  neither  wife  nor  children,  the  estate 
should  be  equally  divided  amongst  the  next  of  kin  in  equal 
degree.  Hie  8th  section  of  our  statute  provides,  that  if  there 
be  no  widow  or  children  or  their  representatives,  the  estate 
shall  go  to  the  next  of  kin  in  equal  degree,  and  their  represen- 
tatives. (2Bev.Stat.p.2S.)  Section  7th  of  the  English  statute 
is  in  the  words  following,  via : — In  case  there  be  no  wife,  then 
all  the  said  estate  to  be  distributed  equally  to,  and  amongst 
the  children ;  and  in  case  there  be  no  child,  then  to  the  next 
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of  kindred  in  equal  degree  of  or  unto  the  intestate,  and  their 
legal  representatives.— (2  William*  an  Exec're  1273.)  The  8th 
sub-division  of  the  New  Tork^tatute,  is  as  follows : — In  case 
there  be  no  widow,  and  no  children,  and  no  representatives  of  a 
child,  then  the  whole  surplus  shall  be  distributed  to  the  next 
of  kin  in  equal  degree  to  the  deceased,  and  their  legal  repre- 
sentatives. In  the  case  of  IZoyd  vs.  Tench,  (2  Vesey,  *«n'r., 
213 ;)  it  was  held,  that  the  rule  of  computation  should  be  by 
the  civil  law ;  that  by  such  rule,  uncles  and  aunts,  and  ne- 
phews and  nieceswere  in  equal  degrees.  The  intestate  in 
this  case  left  a  nephew,  a  niece,  and  an  aunt — the  distribution 
was  directed  to  be  made  equally. — (Btrisrieres  vs.  Albert,  2 
Cos.  Temp.  Zee,  51 ;  2  Kent? 8  Cam.  422,  425.) 


The  Subrogate. — The  parties  claiming  as  next  of  kin  on 
the  distribution  of  the  estate,  are  several  nieces  and  nephews, 
and  an  uncle  of  the  deceased ;  there  being  no  father  nor  mo- 
ther, brother  nor  sister  living.  The  disposition  of  the  assets 
falls  under  the  fifth  subdivision  of  the  eighty-second  section 
of  the  Revised  Statutes,  {page  281,  Uh  edition,)  which  pro- 
vides, that  in  case  there  be  no  widow,  and  no  children,  and 
no  representatives  of  a  child,  the  whole  surplus  shall  be  dis- 
tributed to  the  next  of  kin  in  equal  degree  to  the  deceased 
and  their. legal  representatives.  The  ninth  subdivision  of  the 
same  section  also  provides,  that  where  the  next  of  kin  entitled 
to  share  in  the  estate  are  of  equal  degree,  their  shares  shall 
be  equal.  In  the  present  instance,  the  decedent  was  unmar- 
ried, and  left  no  parents,  grand-parents,  brothers  or  sisters. 
The  statute  of  distributions,  seems  to  have  been  taken  in  some 
degree  from  the  118th  Novel  of  Justinian,  which  defined  the 
rights  of  kindred  to  the  succession  to  the  estate  of  an  intes- 
tate. The  English  statute  was  penned  by  Sir  Walter  Walker, 
(1  P.  Wms.)  27 ;)  a  famous  civilian ;  and  at  a  very  early  pe- 
riod, its  interpretation  was  declared  to  be  regulated  by  the 
principles  of  the  civil  law.  The  great  British  commentator 
is  unwilling  to  acknowledge  this  derivation  of  the  statute  from 
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the  Soman  Law,  and  considers  its  provisions  little  more  than 
a  statutory  restoration,  with  some  changes,  of  the  ancient  and 
established  custom  of  England.— (2  £L  Com.  616.)  While 
tiiis  view  is  just,  so  far  as  relates  to  the  share  of  the  widow, 
yet,  in  other  respects  the  distribution  of  the  estate,  and  the 
shares  of  the  kindred,  as  well  as  the  method  of  computing 
their  degrees  to  the  intestate,  are  regulated  mainly  by  the 
civil  law.  The  only  exception  to  this  rale  that  I  can  find, 
was  adopted  at  an  early  period  in  favor  of  brothers  and  sis- 
ters of  an  intestate  who  had  died  without  having  any  ascend- 
ants nearer  than  grand  parents.  The  deceased  being  taken 
as  persona  propositi^  from  him  to  his  father  is  one  degree, 
and  to  the  grandfather  two  degrees,  or  to  the  brother  two  de- 
grees,—so  that  the  grandfather  and  the  brother,  each  being 
in  the  second  degree,  would  be  entitled  to  share  equally. 
But  by  the  law  of  England  it  was  held,  that  the  grandfather 
was  not  entitled  to  share  with  the  brother.  The  reason  of  the 
rule  is  not  clear.  It  has  been  sought  for  in  the  second  chap- 
ter of  the  118th  Novel.  It  would  seem  that  before  this 
Novel,  ascendants  excluded  collaterals ;  but  the  Novel  pro- 
vided, that  brothers  and  sisters  should  be  called  to  the  succes- 
sion with  the  nearest  ascendants  in  degree,  "  whether  they 
were  a  father  or  a  mother :" — *  *o*  «wty  ^  pfaf  lm*«.  The 
civilians  generally  concluded  from  this,  that  the  grand-parents 
might  share  equally  with  brothers  and  sisters.  (Domak 
Stratum's  Ed.  %  2848.)  Yoet's  opinion  was  otherwise ;  and 
the  English  decisions  take  the  same  view,  holding  that  bro- 
thers and  sisters  take  to  the  exclusion  of  the  grand-parents. 
The  ground  would  appear  to  be,  that  the  Novel  had  elevated 
the  brothers  and  sisters  to  the  same  rank  with  the  father  and 
mother ;  that  is,  the  first  degree ;  and  so  given  them  a  prefer- 
ence to  the  grandparents,  who  are  in  the  second  degree.  In 
Evelyn  vs.  Evelyn,  (8  Aikyn,  768,)  decided  by  Lord  Hard- 
wicke  in  1754,  he  held  that  a  brother  should  take  in  prefer- 
ence to  a  grandfather,  placing  the  conclusion  upon  usage  and 
previous  determinations.  Sir  John  Strange  gave  the  rule  his 
sanction  in  Hoyd  vs.  Tench,  (2  Vesey,  serir.,  218.)  There 
Vol.  III.— 27 
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can  be  no  doubt  that  the  priority  of  brothers  and  sisters  to 
grand-parents,  was  an  exception  to  the  general  rale,  whether 
derived  from  usage,  or  from  the  supposed  meaning  of  the 
Novel.  The  argument  from  it  is  this :  that  if  the  brother  be 
preferred  to  the  grand-parent,  the  brother's  child  should  be 
preferred  to  the  grandparent's  child;  and  so  a  nephew  or 
niece  come  in  before  an  uncle  or  aunt  But  whatever  might 
be  the  correct  interpretation  of  the  Novel  as  to  the  question 
between  brothers  and  sisters  and  grand-parents,  it  is  obvious 
that  it  does  not  in  terms  apply  to  the  case  of  brothers'  and 
sisters'  children.  So  far  back  as  Durant  vs.  Prestwood^  (1 
Aih/ny  454 ;)  in  the  year  1738,  Lord  Hardwicke  determined 
that  aunts  and  nephews  being  in  equal  degree,  were  all  equal- 
ly entitled  under  the  statute ;  and  in  Thomas  vs.  Ketterich*, 
(1  Vetey,  terCr.  333,)  decided  in  1749,  the  same  learned  judge 
said,  that  the  rule  that  brother  and  sister  are  to  be  taken  aa 
of  but  one  degree  from  the  intestate,  had  never  been  allowed 
but  where  the  question  had  been  with  the  brother  or  sister 
claiming;,  and  not  among  remoter  kindred.  It  is  evident, 
therefore,  that  the  exception  is  limited  to  the  single  case  of 
brothers  and  sisters,  and  does  not  reach  their  children.  The 
Revisers  refer  in  their  notes  (3  li.  S.  p.  645,)  to  the  case  of 
Durant  vs.  PresUoood — and  the  statute  having  made  no 
change  from  the  English  decisions,  and  the  uncle  being  in  the 
same  degree  from  the  intestate  as  the  nephews  and  nieces,  I 
must  follow  the  letter  of  the  law,  and  decree  them  all  to  be 
equally  entitled.  The  words  "  legal  representatives,"  in  the 
section  of  the  statute,  do  not  conflict  with  this  view ;  for  before 
we  can  find  representatives  we  must  designate  the  person 
whom  they  represent ;  and  thus  as  on  one  side  we  would  pro- 
ceed from  the  nephew  to  the  brother,  so  on  the  other,  from 
the  uncle  to  the  grandfather,  and  each  would  be  in  the  second 
degree.  The  truth  is,  representation  never  changes  or  ad- 
vances the  degree;  though  where  the  degrees  are  unequal,  it 
operates  when  declared  by  the  statute,  to  give  the  represen- 
tatives of  a  deceased  person  the  share  he  would  have  taken  if 
living.    There  are  no  unequal  degrees  in  this  case,  and  the 
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relative  degrees  of  the  parties  cannot  be  affected  by  their 
claiming  by  representation.  The  sentence  most  therefore  be, 
for  an  eqnal  division  between  the  uncle,  nephews  and  nieces, 
who  all  stand  related  to  the  intestate  in  the  third  degree. 


Shebwood  vs.  Judd. 
In  the  matter  qf  the  Estate  cf  David  F.  Shebwood,  deceased. 

A  dxckki  for  payment,  on  the  final  accounting  of  the  administrator,  having  been 
entered,  and  the  administrator  and  the  next  of  kin  both  residing  in  the  State 
of  Connecticut,  where  creditors  of  the  next  of  kin  factorized  and  trusteed  the 
administrator  on  account  of  the  sum  directed  by  the  decree  to  be  paid  by  him 
to  the  next  of  kin, — Held,  on  a  motion  for  an  attachment  against  the  admin- 
istrator for  not  complying  with  the  mandate  of  the  decree,  that,  he  was  ex- 
cused from  payment  until  the  determination  of  the  suit  in  which  the  trustee 
process  had  been  issued. 

By  the  law  of  Connecticut,  executors  and  administrators  may  be  factoriied  by  the 
creditors  of  legatees  and  distributees. 

As  a  general  rule,  the  laws  of  a  foreign  State,  where  the  parties  interested  are 
domiciled,  will  be  regarded  and  respected  in  another  jurisdiction,  unless  they 
are  in  conflict  with  the  rights  of  its  citizens,  or  from  reasons  of  inconvenienoe 
or  public  policy  it  would  seem  unwise  to  recognize  them. 

The  decree  of  a  Surrogate  for  the  payment  of  money  has  the  force  of  a  judgment, 
and  on  filing  a  transcript  with  the  county  clerk,  it  can  be  enforced  by  execu- 
tion against  the  property  of  the  administrator,  in  the  same  manner  as  a  judg- 
ment at  law.  The  debt  may  also  be  collected  by  process  of  attachment,  but 
that  is  only  an  additional  remedy. 

Debts  follow  the  person  of  the  debtor,  and  wherever  the  debtor  may  be,  a  judicial 
remedy  for  the  recovery  of  the  debt  follows  him. 

W.  Lyons,  for  next  of  km, 

I.  The  administrator  is  a  public  officer  appointed  by  virtue 
of  the  laws  of  the  State  of  New  York.  No  person  is  to  be 
adjudged  a  trustee  by  reason  of  any  money  in  his  hands  for 
which  he  is  accountable  as  a  public  officer  to  the  principal 
defendant.  (2  Ken£s  Com.,  p.  403,  note.)  Money  in  the  hands 
of  a  sheriff,  collected  on  execution,  and  belonging  to  the 
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debtor,  is  not  liable  to  factorizing  process.  (  Wilder  vs.  Bai- 
ley, 8  Maes.  JR.,  289.)  In  McJDanid  vs.  SwgrAe*,  8  East,  i?., 
877,  it  was  said  that  money  directed  to  be  paid  by  a  master's 
allocatur,  cannot  be  attached,  being  in  contravention  of  a  judi- 
cial order. 

IL  A  person  residing  ont  of  the  State,  and  coming  into  it 
for  a  temporary  purpose  only,  is  Dot  liable  to  foreign  attach* 
ment  (2  Kent*  Com.,  403,  ».) 

IIL  An  administrator  in  New  York  is  not  a  debtor  in  Con- 
necticut, and  cannot  be  attached.  (Stanton  vs.  Holmes,  4  Day. 
R,  87.) 

J.  G.  Vogi,/or  AdmmUtrator. 

I.  The  statutes  of  Connecticut  provide  for  the  issuing  of 
attachments  against  debtors.  Such  attachment  when  served 
upon  any  agent,  factor,  trustee,  or  debtor,  prevents  the  pay- 
ment or  delivery  to  the  debtor  of  any  property  or  funds  in  the 
hands  of  the  person  factorized,  and  makes  such  person  liable 
to  the  attaching  creditor,  the  same  as  he  would  have  been  to 
the  debtor  had  no  attachment  issued.  (Statutes  of  Connecticut, 
1888,  p.  298,  294.)  By  subsequent  statute  passed  in  1854, 
funds  in  the  hands  of  an  administrator  became  likewise  sub- 
ject to  an  attachment. 

IL  Almon  Judd,  the  administrator,  by  force  and  virtue  of 
the  decree  entered  in  this  action  the  eleventh  day  of  October, 
A.  D.,  1855,  was  directed  to  pay  to  Sturges  Sherwood  the 
sum  of  91917,81,  and  such  payment  could  have  been  enforced 
in  this  State  by  execution,  under  which  not  only  the  assets 
of  the  deceased,  but  also  the  real  and  personal  property  of 
Almon  Judd,  individually,  are  subject  to  levy. 

III.  Judd  is  here  individually  an  ordinary  judgment  debtor, 
though  creditors  of  the  estate  of  which  he  is  administrator 
have  also  certain  other  remedies  for  the  collection  of  their 
debts  by  attachment  of  his  person  and  prosecution  of  his 
bonds,  but  the  decree  against  him  has  all  the  characteristics 
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of  an  ordinary  judgment,  and  suits  may  be  brought  thereon 
in  the  same  manner  and  within  the  same  period  as  in  cases 
of  ordinary  judgment 

IV.  Almon  Judd  at  the  time  of  the  granting  of  the  letters 
of  administration,  resided  and  still  resides  in  the  State  of 
Connecticut,  where  he  owns  real  estate  and  transacts  his  busi- 
ness, and  where  his  family  resides. 

There  can  be  no  doubt  that  in  a  court  of  competent  juris- 
diction in  the  State  of  Connecticut,  Sturges  Sherwood,  or  his 
voluntary  assignee,  could  maintain  an  action  against  Almon 
Judd,  upon  the  decree  of  this  court 

If  such  action  can  be  maintained  by  Sturges  Sherwood  or 
by  his  voluntary  assignee,  it  certainly  can  .be  maintained  by 
his  creditors,  who,  by  virtue  of  a  statutory  proceeding,  have 
succeeded  to  the  rights  of  Sturges  Sherwood,  and  have  be- 
come his  assignees  by  law. 

Sturges  Sherwood  would  not  be  permitted  to  enforce  the 
decree  here  and  in  Connecticut  at  the  same  time. 

Y.  The  proceedings  in  Connecticut,  under  which  the  at- 
taching creditors  of  Sturges  Sherwood  will  collect  the  sum 
payable  to  him  by  Judd,  must  be  a  bar  to  any  proceedings 
for  the  collection  of  the  same  in  this  State. 


The  Subrogate. — The  administrator  having  had  his  final 
account  settled  before  me,  and  a  decree  for  distribution  hav- 
ing been  entered,  the  intestate's  next  of  kin,  his  father,  has 
applied  for  an  attachment  to  compel  payment  by  the  admin- 
istrator, pursuant  to  the  terms  of  the  decree.  The  adminis- 
trator and  the  intestate's  father  both  reside  in  the  State  of 
Connecticut,  and  the  former  sets  up  in  excuse  for  not  com- 
plying with  the  Surrogate's  decree,  that  he  has  been  served 
with  process  in  Connecticut,  whereby  he  has  "  been  factorized 
and  trusteed,  and  required  to  retain  in  his  hands"  certain  sums 
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claimed  by  alleged  creditors  of  the  father.  If  these  attach- 
ments are  a  lien  on  the  funds  of  the  next  of  kin  in  the  hands 
of  the  administrator,  he  will  be  excused  from  complying 
with  the  Surrogate's  decree.  It  appears  that  formerly  an 
executor  or  administrator  could  not,  by  the  law  of  Connec- 
ticut, be  factorized  by  creditors  of  legatees  or  next  of  kin ; 
but  the  statute  has  been  altered,  and  there  seems  no  longer 
to  be  any  exemption  of  executors  and  administrators  from 
this  process,  so  far  as  the  distributive  shares  of  the  parties 
entitled  to  the  estate  are  concerned.  His  office,  then,  does 
not  avail  the  administrator  by  way  of  answer  or  objection  to 
the  claims  of  the  creditors  of  the  distributees.  The  adminis- 
trator and  the  distributee  both  residing  in  Connecticut,  where 
the  process  has  been  issued,  is  there  any  reason  why  the  laws 
of  that  State,  and  the  rights  of  creditors  residing  there,  should 
be  disregarded  by  the  courts  of  this  State?  As  a  general  rule 
the  laws  of  a  foreign  State  where  the  parties  interested  are  do- 
miciled, will  be  regarded  and  respected  in  another  jurisdiction, 
unless  they  are  in  conflict  with  the  rights  of  its  citizens,  or 
from  reasons  of  inconvenience  or  public  policy,  it  would  seem 
unwise  to  recognize  them.  Foreign  laws  have  no  extra-terri- 
torial weight  or  force  of  their  own,  but  are  frequently  re- 
ceived and  adopted  ex  comitate.  In  the  present  instance  the 
accounts  of  the  administrator  have  been  finally  settled  and 
adjusted  by  me,  a  decree  has  been  entered,  and  the  adminis- 
trator has  been  directed  to  pay  to  the  intestate's  next  of  kin 
the  surplus  of  the  estate  as  ascertained  on  the  accounting. 
The  amount  has  been  liquidated,  and  the  decree  has  the  force 
of  a  judgment,  which,  on  filing  a  transcript  with  the  county 
clerk,  can  be  enforced  by  execution  against  the  property  of 
the  administrator  in  this  jurisdiction,  in  the  same  manner  as 
a  judgment  at  law.  The  debt  may  also  be  collected  by  pro- 
cess of  attachment,  but  that  is  only  an  additional  remedy. 
The  decree  then  is  to  be  taken  as  a  judgment  in  favor  of  the 
next  of  kin.  It  establishes  a  debt  certain.  An  action  may 
be  brought  upon  it  The  debtor  and  the  creditor  both  reside 
in  Connecticut,  and  are  subject  to  its  laws.    Debts  in  the 


NEW. YORK,  DECEMBER,  1855.  428 

SHK&WOOD  VS.  JUDD. 

language  of  the  civil  law  nomina  debtiorum,  follow  the  per- 
son of  the  debtor,  like  his  name.    Nomina  infixa  stmt  ejus 
ossibusy — debita  seqtmntur  personam  detitoris.     The   ad- 
ministrator, therefore  owes  this  debt  to  the  father,  here,  by 
virtue  of  my  decree,  and  in  Connecticut,  by  virtue  of  his 
own  personal  situs.    Wherever  he  may  be,  the  debt  is  there, 
and  a  judicial  remedy  for  its  recovery  will  exist  by  its  side. 
The  same  remarks  apply  to  the  father  of  the  intestate,  in 
respect  to  his  relations  to  his  own  creditors.  All  parties,  then, 
are  subject  to  the  jurisdiction  of  the  same  State  sovereignty. 
This  is  not  a  conflict  for  priorities  between  citizens  of  New 
York  and  citizens  of  a  foreign  State,  but  all  persons  claiming 
are  citizens  of  Connecticut.  I  think  the  decision  of  the  ques- 
tion, therefore,  appropriately  belongs  to  the  tribunals  of  that 
State.    In  Bissett  vs.  Briggs,  9  Mass.  i?.,  468,  Chief  Justice 
Parsons  said,  "  a  debtor  living  in  Massachusetts  may  have 
goods,  effects,  and  credits  in  New  Hampshire,  where  the  cre- 
ditor lives.    The  creditor  there  may  lawfully  attach  these 
pursuant  to  the  laws  of  that  State,  in  the  hands  of  the  bailiff, 
factor,  trustee,  or  garnishee  of  his  debtor,  and  on  recovering 
judgment  these  goods,  effects,  and  credits  may  lawfully  be 
applied  to  satisfy  the  judgment ;  and  the  bailiff,  factor,  trus- 
tee, or  garnishee,  if  sued  in  this  State  for  those  goods,  effects, 
or  credits,  shall  in  our  courts  be  protected  by  that  judgment ; 
the  courts  in  New  Hampshire  having  jurisdiction  of  the  cause 
for  the  purpose  of  rendering  that  judgment ;  and  the  bailiff, 
factor,  trustee,  or  garnishee  producing  it,  not  to  obtain  exe- 
cution of  it  here,  but  for  his  own  justification."    This  rule 
appears  reasonable  where  the  parties  are  resident  in  different 
jurisdictions  and  a  fortiori,  where  they  have  the  same  domi- 
cil  and  are  amenable  to  the  same  law.    Debts  due  to  non- 
residents are  the  subject  of  attachment  according  to  the  law 
of  the  debtor's  place  of  residence,  and  much  more  then  debts 
due  to  residents.  I  am  therefore  of  opinion,  that  it  is  my  duty 
to  stay  proceedings  under  the  decree,  against  the  administra- 
tor, in  favor  of  the  intestate's  father,  until  the  claims  made  in 
Connecticut  are  determined  by  the  courts  of  that  State. 
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Mahk  vs.  Lawrence. 
In  the  matter  of  the  Estate  of  Jobs  Mann,  deceased. 

Ir  the  executor  has  made  advances  for  the  benefit  of  the  estate  oat  of  his  own 
funds,  he  will  be  allowed  interest  when  the  sums  expended  were  paid  for 
taxes,  necessary  expenses  and  repairs,  and  debts  which  carried  interest. 

When  the  executor  kept  his  accounts  in  books  which  were  exhibited  to  the  par- 
ties interested,  the  accounts  were  kept  in  a  plain  and  intelligible  manner, 
quarterly  settlements  were  made  and  receipts  given  for  ten  years  and  upwards, 
it  was  held  that  under  such  circumstances  the  accounts  would  not  be  dis- 
turbed unless  very  satisfactory  reasons  were  shown. 

An  executor  who  is  also  named  as  trustee  in  the  will,  though  not  entitled  to  com- 
missions in  each  capacity,  shall  have  his  full  commissions  both  for  Meaning 
and  paying  out.  on  the  final  settlement  of  his  account  as  executor. 

Wm.  M.  Allwt,  for  Petitioner. 

I.  The  investment  of  funds  is  not  a  paying  ont  of  the  same 
within  the  statute  unless  the  securities  are  turned  oyer  to 
the  cestui  que  trust.  (Dayton's  Surrogate,  226.)  The  executor 
has  his  commissions  for  receipt  of  the  principal  sum,  and  com- 
missions on  all  increase.  It  should  be  sufficient  therefore  to 
receive  his  commissions  on  paying  out  the  estate  when  he 
does  it. 

II.  Where  the  executor  advances  money  to  creditors  who 
are  importunate,  he  will  be  allowed  interest  (  Williams'  on 
JSvrs.,  p.  1581-^82 ;  IddeU  vb.  Me  Vicar,  6  Hoisted,  46-7-8-« ; 
Storer  vs.  Storer,  9  Mass.  Rep.,  37 ;  fidvittand  vs.  Bowerbanh, 
1  Campbell,  62.)  The  spirit  of  these  cases  is,— that  the  ex- 
ecutor will  be  allowed  interest  on  advances  where  he  shows 
that  he  did  it  to  save  costs  to  the  estate,  and  not  for  the 
purpose  of  making  a  safe  investment  of  his  own  funds.  The 
onus  is  on  him. 
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The  Subrogate. — On  the  final  accounting  of  the  executor, 
Borne  of  the  legatees  objected  to  charges  made  for  interest  on 
advances,  disbursements  for  repairs,  and  commissions  on 
rents  alleged  not  to  have  been  received,  and  on  investments 
made  pursuant  to  the  trusts  of  the  will.  As  to  the  question 
of  interest  on  advances  made  by  the  executor,  the  largest 
proportion  of  the  advances  was  for  taxes,  necessary  expenses, 
repairs,  and  debts  which  carried  interest.  Having  advanced 
his  own  money  to  discharge  these  claims,  when  it  was  for  the 
benefit  of  the  estate  that  the  property  should  not  be  imme- 
diately sold,  and  the  legatees  had  consented  that  it  should 
meanwhile  be  rented,  he  is  of  course  entitled  to  be  compen- 
sated with  interest.  The  weight  of  the  evidence  in  respect 
to  the  repairs,  is,  that  the  parties  in  interest  all  assented,  that 
no  objection  was  made  at  the  time,  and  that  the  repairs  were 
all  of  them  reasonable,  and  most  of  them  necessary.  Their 
extent  was  probably  not  contemplated  when  the  work  com- 
menced, but  as  it  progressed  other  defects  appeared. 

The  commissions  on  the  rents  which  are  set  off  against  the 
board  of  the  widow  and  the  share  of  one  of  the  legatees,  were 
charged  in  the  account  when  the  first  dividend  was  declared. 
Receipts  for  these  rents  were  passed  by  the  executor  and  he 
was  responsible  for  their  proper  settlement  John  Mann,  in 
his  receipt  of  December,  1843,  acquits  the  executor  "  in  full 
for  my  proportion  of  rent  received."  Phebe  Laws  also  ac- 
knowledges receipt  of  her  share  from  the  executor.  These 
rents  are  to  be  taken,  then,  as  if  they  had  been  actually  re- 
ceived. 

The  charges  for  the  quarter's  rent,  f  18,  February  12,  and 
$15,  May  1, 1841,  for  cellar  in  Murray  street,  are  both  sworn 
to  by  the  executor.  There  is  no  evidence  controverting  them 
and  they  must  be  allowed.  It  is  in  proof  that  the  books  in 
which  the  executor  kept  his  accounts  were  before  the  parties 
at  each  settlement,  the  accounts  were  kept  in  a  plain  and  in- 
telligible manner,  showing  the  capital  of  the  estate,  the 
charges  for  commissions,  and  the  items  now  objected  to  on 
this  accounting.    There  were  also  quarterly  statements  of 
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dividends  from  Hay,  1844,  and  the  parties  received  regularly 
their  shares  as  shown  on  such  statements,  and  gave  receipts. 
Under  such  circumstances,  the  accounts  would  not  be  dis- 
turbed, unless  very  satisfactory  reasons  were  shown.  The 
executor's  charges  for  full  commission*  on  the  capital  of  the 
estate  are  correct  The  proper  time  for  ascertaining  the  com- 
missions on  the  capital  of  the  estate  is  when  the  investments 
are  made,  and  the  trust  account  commenees.  The  duties  of 
the  executor,  on  winding  up  the  estate  are  then  terminated, 
and  the  special  trust  account  commences*  The  law  allows 
eighteen  months  for  the  final  accounting,  and  when  the  estate 
is  collected,  the  accounts  are  settled  and  the  surplus  ascer- 
tained. The  investments  are  made  by  the  executors  in  their 
trust  capacity,  and  though  they  cannot  receive  double  com- 
missions where  they  are  both  executors  and  trustees,  yet  they 
may  receive  full  commissions  as  executors. 


Halsted  vs.  Htman. 
In  the  matter  of  the  Estate  of  Samuml  Htkak,  deceased. 

Tax  wife  of  the  intestate,  daring  his  lifetime,  earned  on  a  millinery  store,  bat  not 
at  her  own  separate  establishment ;  and  the  stock  in  trade  not  having  been 
included  in  the  inventory,  it  was  Held  that  she  should  be  charged  with  its 
value  on  the  final  accounting. 

One  of  the  sureties  of  the  administratrix  having  bought  op  claims  against  the 
intestate,  at  three  shillings  on  the  dollar,  and  there  being  no  proof  of  con- 
nivance between  him  and  the  administratrix,  or  that  the  moneys  of  the  estate 
had  been  used  in  buying  the  claims,  the  purchases  were  Held  to  be  valid. 

A  surety  on  an  administration  bond,  does  not,  before  an  accounting  is  had,  stand 
in  a  fiduciary  relation  to  the  creditors  of  the  intestate,  and  is  not  chargeable 
with  any  primary  responsibility  as  to  the  management  of  the  estate. 

The  administratrix,  having  converted  the  assets  into  money  shortly  after  taking  oat 
letters,  and  placed  the  money  in  the  hands  of  a  relative  who  used  it,  she  was 
charged  with  interest  after  the  lapse  of  six  months  from  the  date  of  the 
administration. 

A.  R.  Dyitt, 

E.  S.  Capeok,  for  Creditor*.  * 

P.  J.  Jo aohiiiswi, /or  Administratrix. 
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The  Stobogatk. — In  this  case,  several  creditors  interposed 
objections  to  the  final  account  of  the  administratrix,  claiming 
that  she  should  be  charged  with  the  value  of  the  stock  in  trade 
of  a  millinery  store,  conducted  bj  her  prior  to  her  husband's 
decease ;  that  she  should  be  compelled  to  pay  interest  on  the 
amount  of  money  realized  by  her  out  of  the  assets,  shortly 
after  letters  were  issued ;  that  certain  claims  of  other  parties, 
alleging  themselves  to  be  creditors,  were  not  valid ;  and  that 
purchases  of  demands  against  the  estate,  made  by  one  of  the 
sureties  on  the  administration  bond,  at  the  rate  of  three  shil- 
lings on  the  dollar,  enured  to  the  benefit  of  the  estate. 

The  millinery  store,  conducted  by  Mrs.  Hyman,  does  not 
seem  to  have  been  managed  as  her  separate  establishment,  in 
any  such  way  as  to  make  it  the  separate  property  of  the 
widow.  The  debts  of  this  store  have  been  presented  as  claims 
against  the  estate,  and  I  see  no  reason  why  the  stock  in  trade 
on  hand  at  Hyman's  death,  should  not  have  been  included  in 
the  inventory.  If  that  had  been  done,  we  would  have  been 
left  in  no  uncertainty  as  to  the  extent  of  that  portion  of  the 
assets,  and  their  value.  The  administratrix  having  failed  to 
do  her  duty  in  that  respect,  it  is  now  necessary  to  arrive  at 
the  amount  as  nearly  as  may  be,  by  a  general  estimate.  I 
find  that  during  the  three  months  preceding  the  intestate's 
decease,  some  eight  hundred  dollars  of  debt  were  contracted 
for  that  store,  and  the  extent  of  cash  purchases  there  are  no 
means  of  ascertaining.  I  am  inclined  to  think  the  adminis- 
tratrix should  be  charged  with  $600,  as  the  value  of  that 
establishment.  The  debts  of  Alexander,  Woolfe,  and  Phillips, 
are  sworn  to  positively,  and  I  cannot  indulge  conjecture  and 
suspicion  against  clear  and  explicit  testimony.  It  is  true,  the 
debts  of  the  decedent  compared  with  his  property  were  large, 
but  that  often  happens  in  cases  of  insolvency,  even  where  the 
debtor  has  enjoyed  good  credit  until  the  moment  of  the  catas- 
trophe. If  there  was  any  diminution  of  the  stock  of  the 
clothing  store  before  letters  of  administration  issued,  which  I 
do  not  think  clear,  it  was  not  the  fault  of  the  widow  and 
should  not  be  charged  on  her.    The  decedent  died  November 
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7, 185$,  and  his  widow  took  out  letters  on  the  9th.    There  is 
proof  that  goods  left  the  store  after  that,  bat  I  think  that  they 
were  cut  goods  and  were  included  in  the  inventory.    As  to  the 
acts  of  Samuels  in  buying  up  the  debts  of  the  intestate,  there 
is  no  connivance  shewn  between  him  and  the  administratrix, 
and  there  is  no  rule  of  law  which  would  prevent  him  from 
speculating  in  the  assets.    He  is  not  a  trustee  and  does  not 
occupy  a  fiduciary  capacity  towards  the  creditors.      He  is 
bound  to  respond  to  them  in  case  the  administratrix  has  not 
faithfully  discharged  her  duty,  but  as  to  the  management  of 
the  estate,  he  is  not  charged  by  law  with  any  primary  respon- 
sibility.    It  is  true,  that  a  surety  for  a  particular  debt,  cannot 
recover  of  his  principal  more  than  he  has  been  compelled  to 
pay  on  account  of  his  suretyship,  and  if  he  voluntarily  buys 
up  or  compounds  for  the  creditor's  claim,  the  composition 
will  be  held  in  equity  to  be  made  for  the  benefit  of  the 
principal  (Butcher  vs.  Churchill,  14  Veeey,  567 ;  Reed  vs. 
Nvrrie,  2  My.  &  dr.,  861 ;  Glossop  vs.  Harrison,  3  Ves.  dh 
B.,  134 ;  Smith  vs.  CtonyOon,  3  B.  ds  Ad.  407 ;  Duffidd 
vs.  Scott,  3  T.  R.,  874 ;  Pitman,  on  Principal  and  Surety, 
134 ;  Bwge  dm.  Surety,  869 ;   Theobald,  227).     But  this 
rule  arises  out  of  the  implied  contract  between  principal 
and  surety,  that  the  former  shall  reimburse  the  latter  for  any 
outlay  made  on  his  account,  and  also  out  of  the  relation  which 
the  contract  has  established  between  the  surety  and  the  credi- 
tor, by  which  the  surety  has  been  placed  in  position  to  make 
the  composition.    There  is  no  such  privity  between  the  surety 
to  an  administration  bond  and  the  creditors  of  the  estate  of 
an  intestate,  before  an  accounting  has  been  had.    The  surety 
is  under  no  obligation  to  pay  the  creditors  their  claims,  if  the 
administrator  neglect  to  pay  them.    Nor  is  that  the  duty  of 
the  administrator.    The  obligations  of  the  administrator  and 
of  the  surety,  are  both  discharged,  if  the  assets  are  faithfully 
applied  in  due  course  of  administration.    The  surety,  by  vir- 
tue of  his  contract,  possesses  no  peculiar  opportunities  or 
advantages  for  dealing  in  the  claims  against  the  estate,  or 
for  compounding  the  debts.    After  there  has  been  an  account- 
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ing,  and  the  sums  the  administrator  should  pay  the  creditors 
hare  been  adjusted  and  liquidated,  and  established  by  decree, 
so  that  they  become  a  personal  charge  on  the  administrator, 
and  a  measure  of  the  liability  of  the  surety,  then  a  composi- 
tion made  by  the  latter  would  probably  enure  to  the  benefit 
of  the  former.  In  the  present  case,  the  surety  bought  up 
the  debts  before  an  accounting,  and  I  think  he  had  a  right 
to  do  so.  The  claims  of  Goulding,  and  of  Cooper,  which  were 
not  assigned,  will  be  allowed  only  to  the  extent  of  the  pay- 
ments made  by  the  surety.  The  administratrix  must  be  charged 
with  interest  on  the  funcjs  in  her  hands,  after  the  lapse  of  six 
months.  The  largest  portion  was  placed  in  the  hands  of  her 
father,  who  used  it,  and  as  to  the  stock  in  trade  of  the  milli- 
nery establishment,  she  continued  to  apply  that  to  her  own 
profit    The  respective  parties  will  pay  their  own  costs. 


BoNFjjrn  vs.  Degueeke. 
In  the  matter  qfthe  Estate  of  Joseph  F.  Bonfanti,  deceased. 

On  being  cited  to  account,  a  person  standing  in  the  relation  of  executor,  adminis- 
trator and  guardian,  alleged  that  the  petitioner  had  assigned  and  sold  all  his 
right,  title,  and  interest  in  the  subject  matter  of  the  several  trusts,  to  a  third 
party  not  before  the  court, — Held,  that  it  was  beyond  the  jurisdiction  of  the 
Surrogate  to  determine  whether  or  not  the  assignment  was  valid,  if  the  as- 
signee claimed  under  it,  unless  he  was  a  parry  to  the  proceeding ;  and  there- 
foe  that  it  was  the  duty  of  the  court  to  direct  the  respondent  to  render  his 
accounts  in  his  several  trust  capacities. 

Auxaitobb  Clasks,  for  Petitioner. 

W.  Avsrar, 

Ralth  Lookwood,  for  Respondent. 

The  Subrogate. — Joseph  F.  Deguerre  is  administrator 
with  the  will  annexed  of  the  estate  of  Joseph  F.  Bonfanti, 
deceased;  executor  of  the  last  will  and  testament  of  Mary 
L.  Bonfanti,  deceased,  and  general  guardian  of  Charles  F. 
Bonfanti,  a  son  and  residuary  legatee  of  Joseph  F.  and 
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Mary  L.  Three  petitions  have  been  filed,  one  each  in  these 
several  matters,  praying  for  an  account  and  payment  Mr. 
Deguerre  sets  np  in  answer  to  these  applications,  that  "  said 
petitioner  by  certain  assignments  made  and  executed  after 
said  petitioner  became  of  age,  dated  on  or  about  the  11th 
day  of  July,  1853,  sold,  assigned  and  transferred  to  Frederick 
A.  Woodwortb,  of  San  Francisco,  in  the  State  of  California, 
all  his  said  petitioner's  right,  title  and  interest  in  and  to  the 
property,  claim  and  demand  which  he  has  or  can  have 
against  the  said  Joseph  Deguerre,  on  account  of  the  matters 
stated  in  his  said  petition,  and  thereupon  and  ever  since,  the 
said  petitioner  has  bad  no  right,  title  or  interest  therein." 
Mr.  Deguerre  filed  an  inventory  of  the  estates  of  Joseph 
and  Mary  Bonfanti  on  the  10th  of  April,  1849,  but  has  never 
filed  any  account  as  executor,  administrator  or  guardian. 
The  petitioner  Charles  is  entitled  to  one-fourth  part  of  the 
estates  of  his  deceased  father  and  mother,  excepting  so  much 
of  the  father's  estate  as  was  appropriated  by  his  mother  pur- 
suant to  the  terms  of  his  father's  will — provided  he  has  not 
parted  with  his  interest.  The  answers  allege  he  has  assigned 
his  share ;  the  reply  sets  up  certain  facts  to  explain  the  as- 
signment and  to  show  that  it  was  obtained  under  misrepre- 
sentations, and  by  a  party  who  was  in  fact  the  agent  of  the 
executor  and  guardian.  I  do  not  deem  it  necessary  now  to 
inquire  into  the  truth  of  the  allegations  on  either  side  touch- 
ing the  validity  of  the  assignment.  The  question  is  whether 
an  executor,  administrator  or  guardian  can  avail  himself  of 
a  formal  assignment  by  the  legatee  and  ward,  as  a  bar  to 
proceedings  to  compel  an  account  In  the  case  of  Thomson 
vs.  Thomson,  (1  Bradf.  R,  24),  it  was  intimated  that  al- 
though on  an  application  for  an  inventory  and  account  and 
payment,  in  a  case  where  the  Surrogate  had  jurisdiction  to 
try  the  claim,  he  would  not  order  an  account,  if  an  answer 
was  interposed  denying  the  claim,  unless  the  validity  of 
the  demand  was  established,  yet  if  the  creditor  swear  posi- 
tively to  his  interest,  and  the  Surrogate  has  not  jurisdiction 
to  try  the  question  of  payment,  the  account  will  be  ordered 
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to  be  filed.  In  BurwM  vs.  Shaw,  (2  Bradf.  B.y  322),  it 
was  again  stated  to  be  the  practice  to  order  an  inventory 
and  account,  where  nothing  more  was  required,  notwith- 
standing the  interest  of  the  party  applying  was  denied,  pro- 
vided the  allegation  of  interest  was  positive,  that  is,  if  facts 
were  stated  on  oath,  sufficient  in  the  first  instance,  if  un- 
controverted,  to  show  a  legal  interest.  In  Henry  vs.  Jack- 
ton,  (1  Hogg.,  105),  it  was  pleaded  to  a  motion  for  an  inven- 
tory and  account,  that  the  residuary  legatee  had  released 
to  the  executor,  and  the  court  said  they  would  not  enter 
into  the  question  how  the  release  was  obtained,  nor  whether 
it  was  valid,  and  the  residuary  legatee  having  demanded  the 
inventory  and  account,  "  they  must  be  produced  without 
delay,"  as  they  might  "  perhaps  be  the  means  of  discovering 
an  unfair  settlement"  The  principle  of  this  case  is  just  in 
point: — whether  the  assignment  to  Woodworth  set  up  by 
Deguerre  is  valid  or  not  I  cannot  determine  if  Woodworth 
claims  under  it,  because  he  cannot  be  made  a  party  before 
me  unless  cited  in  by  the  executor  on  a  final  accounting,  and 
as  to  the  guardianship  account  there  is  no  way  of  making 
him  a  party.  In  any  event  it  is  beyond  my  power  in  the 
present  proceeding  to  pass  upon  the  claim  and  interests  of 
Woodworth,  as  he  is  not  before  me.  If  I  had  jurisdiction  to 
try  his  claim  and  make  a  decision  binding  upon  him  as  well 
as  Deguerre,  then  I  would  settle  that  issue  in  the  first  place, 
and  let  the  question  of  accounting  or  not  accounting  abide 
the  determination  of  that  issue.  Not  having  the  jurisdiction, 
and  the  party  applying  to  me  being  primd  fade  entitled  as 
legatee  and  ward  to  an  account,  desired,  perhaps,  for  the 
purpose  of  ascertaining  whether  he  has  made  a  fair  settle- 
ment, and  whether  there  is  good  ground  for  making  an 
effort  before  another  tribunal  to  set  aside  the  assignment  to 
Woodworth,  I  think  it  my  duty  to  order  the  accounts  to  be 
rendered. 


482  CASES  IN  THE  SURROGATE'S  COURT. 


HILL    «t.  BUAOBR. 


Hill  vs.  Buboes. 
In  the  matter  of  the  Estate  of  Alfred  Hill,  deceased. 

On  the  final  accounting  of  the  executor,  a  legatee  named  in  the  will  ae  "  Elizabeth 
Parker/'  claimed  to  be  entitled  to  the  residue  of  the  estate  not  bequeathed  by 
the  will,  on  the  ground  that  she  was  the  testator's  widow.  There  was  no 
allegation  or  proof  of  a  ceremonial  marriage ;  the  claimant  had  attended  the 
probate  of  the  will  and  interested  herself  in  support  of  the  will  against  the 
mother  and  sisters  of  the  decedent,  who  were  cited  as  the  next  of  kin,  and 
who  contested  the  probate  in  that  character ;  no  claim  of  marriage  was  shown 
until  two  years  after  the  probate ; — Held,  upon  the  state  of  the  proofs  as  to 
cohabitation,  reputation,  and  the  acts  and  declarations  of  the  parties,  that  a 
marriage  in  met  was  not  established. 

Marriage  may  be  inferred  from  the  acts  and  declarations  of  the  parties,  and  though 
proof  of  this  kind  is  an  inferior  kind  of  testimony,  yet  cohabitation  as  husband 
and  wife  may  be  so  open,  public,  and  continued,  as  to  afford  evidence  of  the 
most  convincing  character,  in  favor  of  the  existence  of  the  contract. 

Where  the  person  claiming  as  a  party  to  the  alleged  contract  is  Irving,  and  the 
transaction  is  recent,  defects  in  the  proof,  or  in  the  explanation  of  suspicious 
circumstances,  are  taken  more  adversely  than  when  the  events  involved  are 
remote,  and  both  of  the  parties  are  deceased. 

Evidence  affecting  the  character  of  the  claimant  is  competent  in  a  matrimonial 
question  dependent  upon  circumstantial  proof;  but  where  the  lapse  from  vir- 
tue is  remote,  stands  alone,  and  is  followed  by  amendment  and  propriety  of 
living,  it  will  not  deserve  much  attention. 

To  constitute  a  marriage,  there  must  be  an  agreement  ammo  tt  facto,  to  live  toge- 
ther, as  husband  and  wife ;  and  in  the  absence  of  direct  proof;  the  contract 
may  be  inferred  from  circumstances ;  but  the  degree  of  evidence  as  to  coha- 
bitation, reputation,  and  other  facts,  which  will  be  required  by  the  court,  de- 
pends greatly  upon  the  means  existing,  or  fairly  to  be  presumed  to  exist,  for 
showing  the  actual  character  of  the  connection. 


L.  S.  Thomas, 

J.  L.  JxBNiOAN,/or  Claimant 

I.  A  marriage  per  verba  de  prcwenti,  followed  by  cohabi- 
tation, is  valid  at  common  law,  and  so  recognized  in  this 
State,  by  a  series  of  decisions  commencing  with  JFenton  vs. 
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Reedy  4  J.  JR.,  (1809,)  and  ending  with  In  re  Taylor >,  9  Paige, 
611,  (1842.) 

The  cases  of  Queen  vs.  MtUis,  10  C.  &  Fn  538,  and  Jeuh 
eWs  Lessee  vs.  Jewell,  1  Bow.,  S.  C.  i?.,  219,  in  which  the  judges 
were  equally  divided,  arose  upon  the  question,  whether  a  mar- 
riage per  verba  deprasenU,  without  cohabitation,  is  valid. 

It  has  been  held  in  England,  since  the  case  of  Queen  vs. 
ifUUsy  that  a  marriage  per  verba  de  prcssenti,  is  sufficient  for 
the  purposes  of  a  decree  of  separation.  (CatteroU  vs.  CaUeraU, 
1  Bob.  580.) 

II.  Failure  to  comply  with  the  forms  or  ceremonial  pre- 
scribed by  statute,  does  not  affect  the  validity  of  the  mar- 
riage. 

IH  The  presumption  is,  that  those  forms  are  complied 
with ;  and  the  statement  of  Mrs.  Hill  to  Wilcox  of  her  regret 
that  a  marriage  had  never  been  formally  solemnized,  cannot 
be  permitted  to  countervail  that  presumption ;  because  as  a 
declaration  made  after  cohabitation  ceased,  it  is  not  admissi- 
ble in  evidence  at  all ;  and,  if  at  all,  not  as  against  the  infant 
{In  re  Taylor,  ut  supra.) 

IV.  This  declaration,  accompanied  with  the  statement, 
that  Mr.  Hill  had  several  times  fixed  the  day  for  the  perform- 
ance of  the  ceremony,  confirms  the  presumption  of  a  marriage 
in  fact.  Such  was  the  effect  given  to  a  similar  written  de- 
claration.   {In  re  Taylor,  tU  svp.) 

V.  The  proof  in  this  case  is  abundantly  sufficient  to  prove 
a  marriage. 

The  facts  from  which  a  marriage  is  to  be  presumed  are:. 

1.  That  Hill  paid  his  addresses  to  her  in  the  early  period 
of  their  acquaintance,  and  visited  her  mother  and  other  rela- 
tives in  Massachusetts,  in  the  company  of  persons  of  unques- 
tioned respectability  and  apparently  with  a  view  to  marriage. 

2.  That  soon  after  their  return  from  Massachusetts,  they 
took  a  house  in  New  York,  in  a  highly  respectable  neighbor- 
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hood,  and  cohabited  together  as  husband  and  wife,  kept  he 
as  such,  and  in  all  respects  deported  themselves  towards  each 
other  as  husband  and  wife  for  a  period  of  six  yean,  and  until 
the  death  of  Hill. 

3.  That  soon  after  this  cohabitation  commenced,  they  an- 
nounced themselves  to  Mrs.  Lockwood,  their  neighbor,  and 
an  old  acquaintance  of  both,  as  being  married. 

4.  That  during  their  cohabitation,  they  visited  in  families 
6f  high  respectability,  were  received  and  treated  by  them 
and  treated  each  other  as  husband  and  wife,  and  were  univer- 
sally recognized  in  the  neighborhood  as  such. 

5.  That  Hill  addressed  her  as  his  wife,  and  as  Mrs.  Hill, 
and  called  her  by  these  names,  not  occasionally  but  uniformly, 
not  only  in  the  presence  of  those  who  resided  in  the  neigh- 
borhood, but  of  servants  whom  he  employed  or  desired  to 
employ,  and  of  his  general  clerk  at  his  store  ;  and  never  spoke 
of  her  otherwise  to  any  one  acquainted  with  her. 

6.  That  Mr.  and  Mrs.  Hill  recognized  Florence  as  their 
legitimate  child,  treated  her  in  all  respects  as  such,  and  in- 
duced their  neighbors  to  do  so ;  and  that  Mrs.  Hill  brought 
the  child  often  and  publicly  to  the  store. 

7.  The  correspondence  of  the  parties  with  each  other 
during  the  absence  of  Mrs.  Hill  from  the  city  and  after  a  co- 
habitation of  four  years,  and  the  respectfully  affectionate 
character  of  that  correspondence. 

8.  That  during  the  entire  period  of  this  cohabitation,  not  a 
fact  has  been  elicited  tending  in  the  remotest  degree  to  im- 
peach the  general  conduct  or  the  fidelity  of  Mrs.  Hill,  though 
the  attempt  has  been  courted  on  our  part  and  persevered  in 
on  theirs  with  unwonted  zeal  and  assiduity  throughout  the 
entire  period  of  a  very  protracted  investigation. 

YI.  No  evidence  has  been  offered  at  all  to  rebut  this  pre- 
sumption of  marriage,  even  admitting  that  such  a  question  is 
to  be  decided  upon  the  mere  preponderance  of  proof. 

1.  The  declarations  of  Hill  to  several  persons  that  he  was 
not  married  or  did  not  intend  to  get  married,  are  entitled  to 
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-little  or  no  weight;  (1)  Because  none  of  these  declarations 
were  made  to  or  in  the  presence  of  any  person  who  moved 
in  the  circle  which  Mrs.  Hill  frequented,  or,  indeed,  to  any 
person  who  was  acquainted  with  her.  (2)  Because  none  of 
these  declarations,  with  the  single  exception  of  Mrs.  Hyer, 
which  I  will  consider  separately,  point  to  Mrs.  Hill,  or  are  a 
disavowal  of  his  marriage  with  her,  but  are  mere  loose  and 
general  declarations*  (8)  Because  such  loose  declarations  have 
no  tendency  to  disprove  the  facts  of  continued  cohabitation 
.and  the  attendant  circumstances,  which  are  established  be- 
yond dispute,  and  which  ex  proprio  vigors^  constitute  a  mar- 
riage. 

2.  The  supposed  concealment  of  his  marriage  from  his  mo- 
ther and  sisters. 

(1.)  This  concealment  is  not  sufficiently  proved. 

(2.)  Clandestinity  of  itself  proves  nothing,  unless  it  be 
shown  to  arise  from  a  motive  inconsistent  with  the  existence 
of  the  marriage.  Other  motives,  here,  are  not  excluded.  On 
the  contrary,  the  evidence  discloses  other  sufficient  motive 
for  clandestinity ;  the  taint  of  negro  blood  in  his  relatives. 
Anxiety  to  conceal  this  fact  from  the  circle  of  Mrs.  Hill's  ac- 
quaintances, sufficiently  accounts  for  this  supposed  clandes- 
tinity. This  is  confirmed  by  the  fact  mentioned  by  Atkins, 
who  says,  that  Hill  "  was  on  the  sly  as  to  his  mother  and 
sisters," 

(3.)  The  existence  of  this  motive  accounts  for  all  Hill's  de- 
clarations, in  denial  of  marriage.  All  the  persons  who  testify 
to  these  declarations,  were  either  acquaintances  of  these  re- 
latives, or  moved  in  the  same  circle,  except  Atkins,  and  he 
knew  them  at  least  by  repute. 

3.  The  attempt  to  prove  that  Mrs.  Hill  was  the  mistress 
and  not  the  wife  of  the  deceased. 

(1.)  While  the  undisputed  facts  of  the  case  remain  as  sworn 
to  by  our  witnesses,  no  attempt  to  impeach  the  proper  con- 
clusion resulting  from  them,  by  this  mode  of  indirection,  can 
avail.  In  other  words,  if  these  facts  are  true,  she  cannot 
have  been  his  mistress.   Even  had  the  intercourse  been  illicit 
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in  its  inception,  the  course  of  conduct  thus  proved,  makes 
her  hi§  wife.  (Jackson  ex  dem.  Btuikirh  vs.  Claw,  18  J.  B.y 
846;  Bom  vs.  Clark,  8  Paige,  574;  Starr  vs.  Peck,  1  HUL, 
270.) 

(2.)  But,  independently  of  this  consideration,  the  evidence 
adduced  to  show  that  she  ever  was,  at  any  time,  his  mistress, 
is  very  slight,  very  suspicious,  and  wholly  insufficient. 

Stephen  W.  Gordon  is  the  first  witness  on  this  subject.  Ad- 
mitting, for  argument,  that  the  "  English  girl"  of  whom  Hill 
spoke,  was  the  mistress  of  Hill,  or  had  been  seduced  by  him, 
to  authorize  neither  of  which  conclusions  is  there,  we  submit, 
any  competent  evidence,  all  evidence  of  the  identity  of  that 
person  with  Mrs.  Hill,  fails.  Neither  her  name,  her  residence, 
her  description,  her  history,  nor  the  sex  of  her  child,  if  she 
had  one,  has  been  shown,  or  attempted  to  be  shown. 

Charles  H.  Atkins  is  the  next  witness  on  this  point  Here 
also  evidence  of  identity  wholly  fails.  The  person  of  whom 
~this  witness  speaks  had  a  name  similar  to  Parker.  It  might 
then  have  been  Parkin,  or  Parkerton,  or  Parkill.  The  evi- 
dence of  identity,  founded  on  the  resemblance  of  a  surname, 
the  Christian  name  not  being  given,  is  not  strong  enough,  we 
conceive,  to  require  comment.  I  dismiss  the  question  of  iden- 
tity by  observing,  that  no  attempt  has  been  made  to  confront 
any  of  their  witnesses  with  Mrs.  Hill  to  prove  the  identity, 
and  we  call  attention  to  it  as  a  suspicious  circumstance  for  the 
defence. 

But  if  the  identity  of  this  person  with  Mrs.  Hill  were  estab- 
lished, what  then?  Atkins  says,  she  was  reputed  to  be  Hill's 
mistress.  But  this  reputation  extended  no  further  than  to 
the  clerks  in  the  block  in  which  Mr.  Hill's  drug  store  was 
situated.  Such  evidence  of  reputation  is  wholly  to  be  disre- 
garded. Beputation  can  only  be  established  by  and  founded 
on  the  opinions  and  expressions  of  those  who  reside  in  the 
neighborhood  of  the  party,  and  where  he  is  best  known.  (1 
Greenl.  Ev.  §  461.) 

Htb.  Hyer  is  the  only  witness  who  connects  Hill's  denial 
of  his  marriage  with  the  person  of  my  client.    But  her  tea- 
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timony,  we  submit,  is  unworthy  of  credit.  1.  Her  description 
of  the  manner  in  which  she  first  obtained  the  information  of 
Hill's  having  had  a  child  by  a  woman  of  the  name  of  Parker, 
from  an  unknown  woman  in  the  street,  is  very  improbable. 
2.  She  swears  that  the  next  time  she  saw  Hill,  he  voluntarily 
told  her,  that  the  name  of  the  mother  of  the  child  was  Eliza- 
beth Parker ;  and  yet,  Mrs.  Williams,  who  is  called  to  sustain 
Mrs.  Hyer,  swears  that  Mrs.  Hyer  told  her,  Hill  had  had  a 
child  by  some  person,  but  that  she,  (Mrs.  Hyer,)  did  not 
know  the  name  of  that  person ;  and  also  swears  that  Mrs. 
Hyer  spoke  to  Her  "  many  a  time"  since  on  the  same  subject, 
but  never  mentioned  the  name  of  Miss  Parker.  3.  Mrs. 
Hyer  swears  that  she  obtained  a  divorce  from  Mr.  Garrett, 
her  first  husband,  three  months  before  her  marriage  to  Mr. 
Hyer,  and  that  this  marriage  took  place  in  1848  or  1849 ; 
whereas  the  records  of  the  court  prove,  that  this  application 
for  divorce  was  not  made  until  April,  1854. 

3.  The  birth  of  an  illegitimate  child  to  Mrs.  Hill  in  Massa- 
chusetts. 

(1.)  This  occurred  at  a  period  too  remote  to  have  any 
weight  in  the  determination  of  this  controversy,  and  when 
Mrs.  Hill  was  little  more  than  a  child. 

(2.)  It  does  not  appear  that  that  fact  was  ever  at  any  time 
known  to  Mr.  Hill. 

YH.  This  question  is  not  to  be  decided  upon  the  mere  pre- 
ponderance of  proof ;  but,  where  cohabitation  is  proved,  there 
is  a  strong  legal  presumption  in  favor  of  marriage,  which 
"  can  be  repelled  only  by  evidence  strong,  distinct,  satisfac- 
tory and  conclusive."  (Rex  vs.  Twyning,  2  Bourn.  <b  AL>&85 ; 
Piers  vs.  Piers,  2  Souse  of  lords  oases  331,  362,  880,  384.) 

VIH.  Delay  in  prosecuting  this  claim,  until  after  the  pro* 
ceedings  in  relation  to  the  probate  of  the  will,  does  not  pre- 
judice our  rights. 

1.  Delay  cannot  be  set  up  against  an  infant 

2.  Nor  can  such  a  delay  prejudice  Mrs.  Hill.    At  best,  as 
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there  is  no  statute  of  limitations  in  question,  and  no  estoppel, 
it  can  only  operate  as  evidence  of  intention,  and  is  easily  ex* 
plicable  on  the  supposition  that  she  was  ignorant  of  her 
rights.  Secondly,  she  made,  her  claim  in  the  first  proceeding 
to  which  she  was  a  party. 

IX.  It  is  relied  on  by  the  defence,  that  Hill  in  his  will 
designates  my  client  as  Elizabeth  Parker. 

The  reply  is: 

1.  This  fact  must  be  taken  in  connexion  with  the  provision 
in  the  same  will  for  Mrs.  Bill  and  the  child  Florence.  Men 
do  not  generally  make  such  provisions,  when  the  connection 
was  merely  meretricious. 

2.  The  nature  of  the  fact  is  equivocal.  It  may  have  been 
the  effect  of  mental  weakness  in  the  last  stages  of  mental 
disease. 

8.  After  the  acts  and  declarations  of  so  many  years,  Hill, 
if  living,  would  be  precluded  from  denying  his  marriage,  and 
the  description  in  the  will,  of  equivocal  nature,  can  have,  at 
best,  no  greater  effect  than  would  a  similar  declaration  or 
expression  made  now  by  him,  if  living.  {Rose  vs.  Clark, 
8  Paige,  574.) 

X.  It  is  insisted,  that  in  the  complaint  filed  in  the  Supreme 
Court,  there  is  no  averment,  that  she  was  the  wife  of  HilL 

1.  The  omission  of  an  averment  does  not  operate  as  an 
estoppel.    (8  Block.  Com.,  808.) 

2.  That  complaint  contains  evidence  that  she  considered 
herself  the  wife  of  Hill ;  for  she  is  there  described,  and  there 
subscribes  her  name  as  Elizabeth  Hill. 

XI.  Neither  the  appearance  of  Mrs.  Hill  before  the  Surro- 
gate, on  the  occasion  of  the  probate  of  the  will,  her  sugges- 
tions to  counsel  on  that  occasion,  nor  the  stipulation  and  com- 
promise entered  into  afterwards,  bar  her,  and  much  less  the 
infant,  of  their  rights. 

1.  Neither  Mrs.  Hill  nor  the  infant  were  parties  to  the 
stipulation,  and  they  are,  consequently,  not  bound  by  it 
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2.  Her  presence  in  the  court  at  the  contest  of  the  will,  her 
suggestions  to  the  counsel  or  opposition  to  the  proceedings  do 
not  bar  her  of  any  rights.  (Acker  vs.  Ledyard,  8  Barb.,  514 ; 
Lewis  vs.  Smithy  11  Barb.,  152.)  Neither  was  she  a  party 
to  those  proceedings* 

XTT.  The  decision  of  the  Supreme  Court  in  the  case  of  Hill 
vs.  2KB,  cannot  be  set  up  as  a  bar  to  this  proceeding. 

1.  In  that  case  there  was  no  issue  as  to  the  marriage.  An 
issue  consists  of  an  affirmation  and  denial.  There  was  a 
denial  in  the  answer,  but  no  affirmation  in  the  complaint. 
Consequently,  the  question  of  marriage  only  arose  collaterally, 
and  all  that  the  court  said  on  that  subject  was  obiter.  It  fol- 
lows, that  the  decision  was  no  bar.  (1  Qreenl.  Ed.  *.,  628; 
Manny  vs.  Harris,  2  J.  H.,  24 ;  Bull  vs.  Hopkins,  7  J.  H.,  22; 
Wolfe  vs.  Washburn,  6  Cow.,  261 ;  McOuinty  vs.  Herrick,  5 
Wend.,  240.) 

2.  If  the  court  found  on  the  question  of  marriage,  such 
finding  was  unnecessary  to  the  decision  of  the  court  in  that 
case.  But  a  party  relying  upon  a  fact  as  established  by  a 
former  verdict,  must  show  that  it  was  absolutely  necessary 
to  the  finding  of  that  verdict;  that  without  it  the  verdict  could 
not  have  been  rendered  as  it  was.  (Coutant  vs.  Feaks,  1  Edw., 
880 ;  Jones  vs.  Alston,  Court  of  Appeals,  Oct.,  1853;  Woodrs. 
Jackson,  8  Wend.,  1 ;  Lawrence  vs.  Hunt,  10  Wend.,  80.) 

3.  That  case  remains  undetermined  in  the  General  Term 
on  appeal 

4.  That  decision  is  not  set  up  as  a  bar  in  the  pleadings,  and 
therefore  is  no  estoppel.    (  Wood  vs.  Jackson,  ut  sup.) 

A.  Child, 

G.  R.  DiMotswiY./or  Next  cf  Kin. 

The  rule  of  law  derived  from  the  course  of  decisions  in 
this  state  is,  that  an  open  public  recognition,  introduction,  gen- 
eral reputation,  matrimonial  cohabitation,  accompanied  with 
a  good  character  is  evidence,  and,  unrebutted,  sufficient  evi- 
dence, to  authorize  a  jury  or  court  to  infer  a  marriage. 
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1.  But,  presumptions  may,  in  all  cases  be  rebutted,  always 
by  proof  in  modification  or  explanation  of  the  facts  on  which 
the  presumption  rests. 

2.  If  the  cohabitation  is  shown  to  hare  been  meretricious 
in  its  origin,  and  the  other  circumstances  are  explained,  the 
presumption  does  not  apply. 

8.  Where  there  are  facts  and  circumstances  inconsistent 
with  an  honorable  marriage  relation,  the  presumption  does 
not  apply. 

4.  Presumption  of  a  marriage  in  favor  of  a  party  to  the 
marriage,  and  who  has  the  means  of  producing  positive  proof, 
is  weaker  than  in  favor  of  third  parties  setting  up  rights 
dependent  upon  the  marriage  and  unexplained :  the  absence 
of  such  positive  proof,  under  some  circumstance,  repels  the 
presumption  altogether.  (Fettion  vs.  Reed,  4  John*,  52; 
Jackson  vs.  Claw,  18  John.,  346 ;  Starr  vs.  Peck,  1  Hill,  270 ; 
Rose  vs.  Clark,  8  Paige,  574;  Cunningham  vs.  Cunning- 
ham, 2  Dow,  482;  Matter  of  Taylor,  9  Paige,  611;  Clayton 
vs.  WardeU,  5  Barb.,  215.) 

I.  The  facts  before  the  court  are  undisputed,  and  the  facta 
which  have  transpired  in  the  court  are  such  as  to  preclude 
these  parties  from  calling  upon  the  court  to  presume  a  mar- 
riage, and  preclude  the  court  from  making  any  such  pre- 
sumption or  inferring  any  such  marriage. 

There  is  no  ground  for  a  distinction  between  the  mother 
and  her  child. 

II.  The  negative  testimony,  or  what  this  party  has  not 
proved,  is  tantamount  to  proof  of  the  most  conclusive  cha- 
racter and  positive  nature. 

1.  She  has  the  means,  yet  gives  no  information  where, 
when  or  how  she  was  married.  She  shows  no  open  public 
recognition  of  her  as  Hill's  wife,  but  the  contrary. 

2.  She  produces  nothing  showing  that  his  family  ever  saw 
her,  but  the  contrary  appears.  It  appears  also  that  he  was  on 
kind  terms  with  his  mother  and  sisters. 
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III.  The  testimony  produced  by  thtese  claimants  wholly 
fails  to  prove  a  marriage  or  to  authorize  a  presumption  even, 
if  the  admitted,  facts  did  not  preclude  a  presumption. 

IV.  The  facts  proved  in  reply  show  conclusively  that  the 
connection  was  meretricious  and  not  matrimonial,  and  that 
they  both  so  regarded  it, — that  she  was  a  mistress  and  not  a 
wife:  1.  The  will  itself:  2.  Hill's  declarations  and  acts:  8. 
The  proceedings  in  court:  4.  The  acts  and  declarations  of 
Elizabeth  Parker :  5.  The  proceedings  of  the  executor  in  her 
behalf. 


The  Subrogate. — Upon  the  distribution  of  the  testator's 
estate,  a  legatee  named  in  his  will  as  Elizabeth  Parker,  claims 
to  be  the  testator's  widow,  and  as  such  to  be  entitled  to  one- 
third  of  the  residue  not  bequeathed  by  the  will.  If  this  claim 
shall  prevail,  the  remaining  two-thirds  will  pass  to  her  child, 
Florence.  Such  a  result  will  subvert  entirely  the  design  of 
the  special  decree  of  probate,  by  which  this  will  was  admit- 
ted to  proof,  and  be  in  direct  hostility  to  the  testator's  inten- 
tion, as  expressed  at  the  time  the  will  was  prepared  and  exe- 
cuted. In  the  course  of  the  protracted  trial  on  the  probate 
of  the  will,  I  was  satisfied  that  the  deceased  had  intended  his 
mother  and  sisters  should  take  his  store  in  Greenwich  street, 
he  supposing  those  premises  to  be  real  estate.  It  appeared, 
however,  that  they  were  leasehold ;  and  in  consequence  of 
this  mistake,  I  exempted  them  from  the  decree  of  probate,  so 
that  they  would  enure  to  the  benefit  of  his  mother  and  sisters 
as  his  next  of  kin — there  being  no  pretence  at  that  time,  that 
he  had  been  married  or  had  any  lawful  issue.  This  mistake 
as  to  the  nature,  and  character  of  his  property,  had  such  an 
important  bearing  on  the  decedent's  testamentary  intentions, 
that  if  I  had  been  unable  to  render  such  a  special  decree, 
there  would  have  been  great  doubt  under  the  circumstances, 
to  say  the  least,  whether  the  will  should  not  have  been  re- 
jected 
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Elizabeth  Parker  now  insists  that  she  was  the  lawful  wife 
of  Mr.  Hill,  and  it  becomes  my  duty  to  determine  this  claim. 
She  formerly  lived  at  Dan  vers  and  at  Marblehead  in  the 
State  of  Massachusetts.  She  came  to  New  York  probably 
more  tjifcn  twenty  years  since,  but  there  is  no  evidence  as  to 
her  habits  and  occupation  down  to  the  year  1845,  except 
what  i*  afforded  by  a  single  witness,  Mr.  Stewart  He  states 
that  he  became  acquainted  with  her  at  a  boarding-house  in 
Beekman  street,  in  1838  or  1839,  that  she  was  in  the  milli- 
nery bnsiheas  in  Pearl  street,  between  Chatham  and  William, 
in  connection  with  another  person  whom  the  witness  subse- 
quently married.  This  establishment  continued  some  eighteen 
or  twenty  months.  Mr.  Stewart  says  that  he  afterwards 
heard  she  had  procured  a  situation  in  a  fancy  store  in  Broad- 
way; he  mentions  nothing  against  her  character,  but  states 
that  his  wife  never  visited  with  her  after  her  marriage, 
though  she  called  once  upon  his  wife.  From  this  time  there 
is  a  gap  in  her  history  until  the  year  1845,  when  she  was 
employed  at  a  millinery  store  in  Park  Place,  but  with  whom, 
and  for  what  period  she  had  been  there  does  not  appear.  In 
the  summer  of  that  year  she  had  a  store  of  her  own  in  Cham- 
bers street,  between  West  Broadway  and  Greenwich,  and 
was  already  acquainted  with  Mr.  Hill,  the  testator,  who  kept 
a  drug  store  in  Greenwich  street  near  Barclay.  She  lived  at 
her  place  of  business,  and  Mr.  Hill  slept  at  his  store  and 
boarded  at  restaurants.  In  the  summer  of  1846,  Mr.  Hill 
accompanied  her  upon  an  excursion  to  Marblehead,  where 
they  stayed  a  few  days  at  the  house  of  her  brother-in-law. 
Two  persons  went  with  them  on  that  occasion,  who  subse- 
quently intermarried  with  each  other.  After  her  return  from 
Marblehead,  Elizabeth  Parker  lived  in  Commerce  street, 
some  months  prior  to  May,  1846,  and  then  for  a  year  in  Ham- 
mersley  street,  and  then  next  in  the  Eighth  Avenue  between 
Twenty  Second  and  Twenty  Third  streets,  where  her  child 
Florence  was  born  in  the  month  of  January,  1848.  From 
May,  1848,  to  May,  1849,  she  resided  in  Thirty  Second  street, 
near  the  Fourth  Avenue;  the  ensuing  summer  and  fall  were 
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spent  at  Danvers ;  and  in  the  spring  of  1860,  she  began  to 
occupy  rooms  hi  the  testator's  jujube  factory,  i»  Thirty  Se* 
cond  street,  near  the  Eighth  Avenue,  where  she  continued  till 
his  decease.  There  is  no  doubt  at  all  that  during  the  last 
four  or  fire  years  of  this  period  there  was  a  connection  be* 
tween  her  and  the  testator ;  but  was  the  intercourse  such  as 
the  law  sanctions?  No  attempt  has  been  made  to  prove  a 
ceremonial  marriage,  and  resort  must,  therefore,  be  had  to 
such  presumptions  and  inferences  as  may  be  fairly  derived 
from  the  acts  and  declarations  of  the  parties.  This,  in  its 
nature,  is  said  to  be  an  inferior  species  of  testimony,  yet  co- 
habitation as  husband  and  wife  may  be  so  open,  public,  and 
continued,  as  to  afford  evidence  of  the  most  convincing  cha- 
racter, in  favor  of  the  existence  of  the  contract. 

From  1845  to  1847,  we  have  information  as  to  the  inter* 
course  between  the  claimant  and  Mr.  Hill,  from  two  witnesses 
only— their  companions  on  the  excursion,  to  Marblehead. 
One  of  them  states  that  he  did  not  know  the  testator  before 
that  visit,  and  had  no  acquaintance  with  him  afterwards,  ex- 
cept bowing  to  him  in  the  street,  and  except  also  that  he 
visited  Elizabeth  Parker  and  Mr.  Hill  once  or  twice  in  Com- 
merce and  Hammersley  streets,  where  they  kept  house  and 
lived  together  as  he  "  supposed."  He  would  not  positively 
aver  that  he  heard  the  testator  address  her  as  Mrs.  Hill, 
though  strongly  under  "the  impression"  he  had.  What 
weight  is  to  be  attached  to  this  impression,  after  the  lapse 
of  eight  or  nine  years,  may  be  estimated  from  the  fact  that  he 
testified  he  himself  was  married  at  this  time,  and  was  residing 
in  Abingdon  Square,  where  he  was  "  strongly  under  the  im- 
pression Mr.  and  Mrs.  Hill  visited"  at  his  house  together, 
when  it  is  clear  both  from  his  own  and  his  wife's  testimony, 
that  they  were  not  married  until  December,  1847,  and  did 
not  reside  in  Abingdon  Square  until  after  their  marriage. 
This  witness  says  also  that  they  had  no  mutual  acquaintances 
and  he  never  heard  them  spoken  of.  His  wife  testifies  that 
she  met  Elizabeth  Parker  in  the  street,  after  her  return  from 
Marblehead,  and  was  informed  by  her  that  she  was  married. 
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She  visited  her  in  Commerce  street,  and  says,  "  I  saw  Mr. 
Hill  there ;  I  heard  him  call  her  Mrs.  Hill,  at  that  first  visit," 
and  "  understood  that  they  were  married,  from  what  was  said 
in  presence  of  both.  I  understood  them  to  say  they  were 
married  just  after  their  return,  but  I  could  not  say  how  long. 
They  did  not  say  by  whom,  but  if  they  did,  I  don't  recollect. 
I  don't  recollect  they  said  where  or  how."  This  witness 
visited  Elizabeth  Parker  frequently  up  to  May,  1847,  when 
the  latter  having  moved* away,  all  intercourse  between  them 
ceased,  until  after  the  testator's  death. 

From  May,  1847,  to  May,  1848,  the  proof  as  to  the  alleged 
marriage  is  limited  to  the  evidence  of  John  and  Mary 
McSorley.  John  was  then  a  boy  of  fifteen,  and  became  ac- 
quainted with  the  parties  when  they  were  living  in  the 
Eighth  Avenue.  He  says  he  visited  there  almost  daily,  that 
they  were  living  together  as  man  and  wife,  and  were  reputed 
to  be  such,  but  on  further  inquiry,  he  could  not  recollect 
hearing  any  of  the  neighbors  speak  of  them.  He  says,  "  1 
can't  recollect  how  he  addressed  her,  or  how  she  addressed 
him ;  I  don't  recollect  how  he  spoke  of  the  child ;  I  cannot 
say  that  I  heard  him  call  her  Mrs.  Hill.  When  they  moved, 
he  said  he  wanted  me  to  stay  at  the  house  all  day  to  help 
Mrs.  Hill  move  or  pack  up  the  things,  as  near  as  I  can  recol- 
lect." Mary  McSorley  testifies  that  she  lived  as  a  domes- 
tic with  the  parties  two  months  in  the  winter  of  1848.  She 
heard  from  John,  her  cousin,  "that  Mrs.  Hill  wanted  a  girL" 
Florence  was  born  while  she  was  there.  She  states  there 
had  been  a  servant  there  before  her — that  Mr.  Hill  came 
home  every  night — that  she  does  not  remember  seeing  any 
one  visit  at  the  house,  even  on  New  Year's  day — that  the 
child  was  not  baptized  to  her  knowledge — that  the  child  was 
sick  and  a  physician  was  called  in,  the  same  who  had  attend- 
ed at  the  delivery — that  Mr.  Hill  left  at  six  A.  M.,  or  shortly 
after,  and  returned  home  between  eleven  and  twelve  at  night 
She  says  "  I  never  heard  Mrs.  Hill  call  him  anything  but  Mr. 
Hill."    "  I  always  heard  Mr.  Hill  call  the  lady  Mrs.  HilL" 

But  four  witnesses  were  called  in  reference  to  the  year  the 
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parties  lived  in  Thirty  Second  street,  near  the  Fourth  Ave- 
nue. At  this  place  the  child  was  taken  sick  and  there  were 
two  physicians  in  attendance,  one  of  whom  states  that  he  ob- 
served no  difference  between  the  parties  "  and  other  married 
people."  Mrs.  Tanner,  whose  husband  kept  a  public  house 
on  the  adjacent  corner,  was  requested  to  come  in  when  the 
child  was  sick.  She  says  the  testator  addressed  the  claimant 
"  as  Mrs.  Hill  or  the  baby's  ma."  There  were  ten  families 
residing  in  that  row,  and  she  states  that  she  met  some  of 
the  neighbors'  wives  at  Mr.  Hill's  house,  saw  the  claimant  at 
several  of  the  neighbors'  houses,  and  walking  out  with  some 
of  the  ladies.  None  of  the  neighbors  were  called  to  testify, 
except  the  gentleman  and  lady  who  resided  immediately  next 
door,  both  of  whom  state  that  the  parties  lived  together  ap- 
parently as  man  and  wife.  There  was  no  personal  intercourse 
whatever  between  the  gentleman  and  Mr.  Hill.  His  wife 
stated  that  she  only  saw  Hill  together  with  the  claimant  twice 
and  that  was  when  the  child  was  sick — the  claimant  generally 
called  him  Mr.  Hill — don't  recollect  hearing  her  call  him  hus- 
band, or  speak  about  her  marriage,  or  his  or  her  family  or 
connections,  except  her  mother.  She  thought  they  "  lived 
very  retired,"  but  there  was  nothing  that  led  her  to  suspect 
the  nature  of  their  intercourse  as  improper. 

In  May,  1849,  this  establishment  was  broken  up,  and  during 
the  ensuing  summer  and  autumn  Elizabeth  Parker  was  at 
Danvers,  where  she  was  remaining  as  late  as  Christmas  of 
that  year.  In  the  spring  of  1850,  she  began  to  occupy  rooms 
at  the  testator's  factory.  Mrs.  Tanner,  who  visited  at  this 
place,  states  that  she  was  alone  with  the  child  and  a  domestic, 
and  she  did  not  see  Mr.  Hill  there.  Mr.  Chandler,  who  was 
a  clerk  in  the  testator's  drug  store,  for  two  years  previous  to 
March,  1850,  testified  that  the  claimant  came  frequently  to 
the  store — she  used  to  bring  the  child  there,  and  that  Hill 
often  asked  if  "  his  wife  had  been  in."  He  says  "  he  spoke 
so  that  any  one  in  the  store  might  have  heard  him,  it  was 
not  done  secretly,  I  have  never  known  him  to  speak  of  his 
wife  to  any  other  person  except  myself."    He  also  states  that 
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Hill  and  the  claimant  need  to  go  home  together — that  Hill 
resided  near  the  Fourth  Avenue,  but  did  not  tell  him  where, 
and  he  does  not  think  any  of  the  clerks  knew  where  he  lived. 
His  statement  that  Elizabeth  Parker  came  often  to  the  store 
after  she  occupied  rooms  at  the  factory,  shows  that  too  much 
dependence  may  be  placed  upon  his  recollection,  for  he  left 
Mr.  Hill's  employment,  shortly  after,  if  not  about  the  time 
that  the  claimant  began  to  occupy  these  apartments.  Eliza- 
beth Carroman,  a  colored  woman,  testified  that  in  March, 
1848,  (as  to  which  date  she  is  undoubtedly  mistaken,  the 
other  proofs  indicating  that  it  was  probably  in  March,  1850,) 
she  was  accosted  by  the  claimant  at  the  corner  of  Thirty 
First  street  and  the  Seventh  Avenue,  and  was  asked  if  she 
knew  any  person  who  wanted  a  place.  This  was  in  the  even- 
ing, the  witness  act ompanied  the  claimant  home  to  the  fac- 
tory, and  remained  until  Mr.  Hill  came.  She  says,  "he 
asked  me  if  I  would  not  come  and  live  with  his  wife."  "  I  was 
there  off  and  on  very  near  two  months."  It  also  appears  from 
her  testimony  that  Hill  spent  his  nights  there,  and  went  away 
after  breakfast  in  the  morning.  Peter  Sawer,  who  worked 
part  of  a  season  for  Hill,  at  the  factory,  states,  that  Hill  told 
him  he  had  attended  his  wife  during  her  confinement  This 
concludes  the  evidence  in  support  of  the  alleged  marriage. 
Some  proof  was  offered  as  to  allusions  made  by  the  clergy- 
man who  officiated  at  the  testator's  funeral,  in  regard  to  his 
widow  and  orphan,  and  also  in  regard  to  the  deportment  of 
the  claimant  and  the  testator's  mother  and  sisters  on  that 
occasion,  but  I  do  not  consider  it  sufficiently  definite  to  form 
the  basis  of  any  comment. 

If  Hill  and  Elizabeth  Parker  were  married  in  the  winter 
of  1845-6,  their  subsequent  intercourse  was  marked  by  many 
singular  circumstances,  and  the  proof  is  peculiarly  defective 
in  not  showing  a  more  public  recognition  of  the  alleged  ma- 
rital relation.  For  a  period  of  more  than  a  year,  while  Eli- 
zabeth Parker  was  living  in  Commerce  and  Hammersley 
streets,  her  connection  with  Hill  and  its  character  are  indi- 
cated by  only  two  witnesses.    One  of  these  says,  that  he  sup- 
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posed  they  lived  together  as  man  and  wife,  and  he  has  a 
strong  impression  the  testator  called  the  claimant  Mrs.  Hill. 
Bnt  he  never  saw  them  together  more  than  three  or  four 
times,  was  only  a  casual  acquaintance,  and,  moreover,  he  is 
manifestly  mistaken  in  several  portions  of  his  testimony. 
The  other  witness  testifies  that  she  understood  from  what 
occurred  in  the  presence  of  the  parties,  that  they  had  been 
married,  but  the  facts  from  which  she  drew  this  conclusion 
are  not  particularly  stated. 

Again,  while  the  parties  lived  in  the  Eighth  Avenue,  the 
proof  of  the  relation  in  which  they  were  cohabiting  is  limited 
to  a  servant  girl  and  a  school-boy.  During  that  period  they 
went  once  to  the  theatre  together,  and  once  in  the  day  time 
to  Harlem.  No  one  visited  at  the  house,  not  even  on  New 
Year's  day,  and  Hill  did  not  even  communicate  to  his  friend, 
Mr.  Hanford  Smith,  who  accidentally  met  him  near  his 
house,  that  he  was  living  in  that  neighborhood.  His  resi- 
dence in  Thirty  Second  street,  near  the  Fourth  Avenue,  had 
some  tokens  of  publicity,  but  still  the  acquaintances  who 
visited  there  were  such  as  were  formed  on  the  spot  among 
the  neighbors.  None  of  his  clerks,  unless  it  might  be  Chan- 
dler, knew  where  he  lived,  and  so  far  as  his  own  friends  were 
concerned,  his  abode  seems  to  have  been  kept  a  secret  quite 
as  much  as  before.  Now  in  view  of  these  circumstances  it 
was  incumbent  on  the  claimant,  seeking  as  she  does  to  estab- 
lish a  marriage  by  presumption  and  inference,  to  show  some 
degree  of  public  recognition  of  the  relation  of  husband  and 
wife  among  acquaintances,  beyond  those  casually  formed  in 
the  vicinity  of  their  residence.  That  kind  of  local  reputation 
where  the  residence  is  brief,  and  has  been  frequently  changed, 
is  of  little  account  standing  alone,  for  unless  the  meretricious 
connection  is  to  be  acknowledged,  a  regard  for  appearances 
requires  at  least  a  tacit  imposition  upon  a  respectable  neigh- 
borhood, that  the  parties  occupy  an  honest  relation.  The 
character  of  an  illicit  connection  is  avowed  only  where  mo- 
desty and  decency  are  disavowed.  But  still  it  must  be  con- 
ceded that  on  the  facts  as  thus  far  developed,  and  in  the  ab- 
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sence  of  a  possibility  of  any  further  proof,  a  presumption  of 
marriage  might  be  founded,  were  there  no  counterbalancing 
testimony.  But  one  of  the  parties  to  this  alleged  contract  is 
still  living,  and  possessed  as  she  must  be  of  the  requisite 
knowledge  of  the  facts  to  sustain  her  case,  her  failure  to  ad- 
duce further  testimony  is  a  circumstance  of  the  most  suspi- 
cious character.  Where  are  the  various  owners  of  the  pre- 
mises occupied  by  her  during  her  intercourse  with  Mr.  Hill ; 
where  is  the  physician  who  attended  at  her  confinement; 
where  are  the  tradesmen  with  whom  she  dealt ;  she  has  found 
no  difficulty  in  producing  private  papers  of  the  testator, 
where  are  the  receipts  for  rent  of  the  premises  in  Commerce 
and  Hammersley  streets,  Thirty  Second  street,  and  the 
Eighth  Avenue ;  in  whose  name  were  those  dwellings  hired ; 
where  are  her  own  friends,  or  during  a  period  of  twenty 
years'  residence  in  New  York,  has  she  found  none ;  where 
are  her  own  relatives,  or  could  they  not  speak  to  the  point, 
although  she  spent  several  months  with  them  after  her  child 
was  born  f  Many  of  these  questions  she  alone  could  answer 
— this  cloud  she  alone  could  remove,  if  it  were  possible  to 
dispel  it.  So  many  grave  deficiencies,  so  many  points  unex- 
plained and  doubts  unresolved,  must  shake  confidence  in  her 
case,  even  did  we  look  no  further.  As  it  is,  these  defects 
are  silent  witnesses  against  her.  The  same  remark  applies 
to  the  letters  addressed  to  her  by  Mr.  Hill  during  her  sojourn 
with  her  relatives  at  Danvers,  in  the  year  1849.  So  far  aa 
they  go,  these  documents  indicate  interest  in  her  welfare  and 
that  of  the  child  Florence,  and  though  one  of  them  has 
some  equivocal  expressions,  yet  generally  they  contain  no- 
thing repugnant  to  the  idea  of  a  lawful  relation.  But  their 
omissions  are  significant.  The  address  is  wanting  in  every 
case,  so  that  it  is  impossible  to  say  whether  they  were  ad- 
dressed to  Elizabeth  Parker  or  to  Mrs.  Hill;  not  once  through 
all  of  them  is  the  expression  husband  or  wife  employed ;  and 
only  one  of  the  answers  is  produced,  though  she  has  mani- 
festly had  the  opportunity  of  producing  other  private  papers 
of  the  testator,  for  the  purpose  of  contradicting  one  of  the 
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witnesses  on  this  trial.  These  defects  in  the  testimony  would 
not  be  so  striking,  had  she  been  surprised  on  this  occasion  by 
a  sudden  contestation,  but  there  has  been  ample  time  for  pre- 
paration, and  the  marriage  has  once  before  been  the  subject 
of  investigation  before  another  tribunal. 

On  the  other  hand,  the  testimony  adduced  by  the  testator's 
mother  and  sisters  to  disprove  this  alleged  marriage  will  be 
found  such  as  calk  for  more  satisfactory  proof  of  the  contract 
than  has  been  offered.  In  the  first  place,  it  is  clearly  shown 
by  a  deposition  which  there  has  been  no  effort  to  contradict, 
that  over  twenty  years  ago,  Elizabeth  Parker,  while  living  at 
Danvers,  unmarried,  was  delivered  of  a  child,  that  she  insti- 
tuted a  prosecution  against  its  putative  father  for  its  support 
under  the  bastardy  act,  was  paid  about  two  hundred  dollars 
in  compromise  of  the  claim,  and  shortly  after  lefft  the  child 
at  the  boarding-house  of  the  father,  during  his  absence.  De- 
serting her  offspring,  she  then  came  to  the  city  of  New  York. 
This  lapse  from  virtue  is  so  remote  in  date,  that  her  counsel 
strenuously  urged  it  should  not  now  be  brought  in  judgment 
against  her.  Doubtless,  if  the  claimant  rested  her  case  upon 
proof  of  a  ceremonial  marriage,  the  testimony  would  be  in- 
competent. And  even  if  there  were  direct  evidence  of  a 
marriage  per  verba  de  prmsenti  vdfutwro,  though  not  ceremo- 
nial, these  facts  would  have  little  if  any  weight,  but  where 
the  marriage  is  sought  to  be  established  by  inferences  and 
presumptions,  and  there  are  opposing  facts,  then  circum- 
stances bearing  upon  the  question  of  character  are  not 
irrelevant  Still  humanity  does  not  deny  room  for  repent- 
ance, but  rather  extends  the  prospect  of  recovering  from  the 
consequences  of  a  temporary  surrender  to  passion ;  and  when 
the  act  is  remote,  stands  alone,  and  is  followed  by  amend- 
ment and  propriety  of  living,  though  it  may  be  competent  as 
circumstantial  evidence  it  will  not  deserve  much  attention. 
But  the  publicity  of  this  transaction,  the  prosecution  and  set- 
tlement following  it,  are  indications  of  lax  and  blunted  per- 
ceptions, which,  when  found  predominating  at  so  early  an 
age  as  twenty,  are  difficult  to  overcome  and  extirpate  by  en- 
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deavors  at  reformation.  Even  for  these,  however,  in  the 
judgment  of  morals  and  of  law,  there  is  locus  penitentim,  but 
then,  it  is  apparent  that  a  person  seeking  to  escape  the  deduc- 
tions to  be  drawn  from  past  misconduct,  is  put  upon  proof 
of  good  character.  This  was  all  important  to  the  claimant, 
and  yet,  though  she  has  been  living  in  New  York  twenty 
years,  during  which  time  she  must  have  formed  acquaint- 
ances, or  at  least  have  become  known  to  many  persons,  not  a 
solitary  witness  has  she  called,  except  those  to  whom  she  was 
casually  and  temporarily  known.  Down  to  the  birth  of  Flo- 
rence, in  1848,  but  one  associate  of  her  own  sex  has  given 
testimony,  and  this  lady  visited  her  not  more  than  two  yean. 
While  she  resided  in  the  Eighth  Avenue,  not  a  friend  or  ac- 
quaintance is  produced  who  visited  there,  and  the  same  re- 
mark applies  to  the  period  of  her  residence  in  Thirty  Second 
street,  if  we  except  her  immediate  neighbors.  Where  not 
only  the  alleged  marriage,  but  also  her  previous  character 
has  been  questioned,  this  silence  seems  to  me  very  expressive. 
Perhaps,  for  the  purpose  of  establishing  merely  ajprimd  facie 
presumption  of  marriage,  the  evidence  she  Jias  offered  might 
have  been  esteemed  sufficient,  in  the  first  instance,  but  not 
to  go  further,  after  the  proofs  of  the  contestants  had  been 
taken,  was  tantamount  to  a  confession  of  inability  to  go  any 
further. 

There  certainly  can  be  no  doubt  that  so  far  as  related  to 
his  mother,  sisters,  family,  and  friends,  Mr.  Hill  held  himself 
out  as  a  single  man.  In  the  first  place,  the  residence  of  Eli- 
zabeth Parker  was  kept  secret.  He,  generally,  when  spend- 
ing the  night  there,  came  home  late  and  left  early;  the  only 
occasions  when  his  presence  was  conspicuous  were  connected 
with  the  sickness  of  the  child,  or  its  mother ;  and  during  the 
entire  period  of  his  connection,  he  does  not  appear  to  have 
betrayed  her  domicil  to  any  one  of  his  associates.  Again, 
those  to  whom  he  did  confide  the  existence  of  his  intercourse 
with  the  claimant  were  led  by  him  to  believe  it  to  be  of  an 
unlawful  character     I  will  now  review  the  evidence  of  the 
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contestants,  and  see  how  far  his  conduct  in  this  respect  was 
uniform  and  consistent. 

Mr.  Gordon  knew  the  testator  fifteen  or  sixteen  years,  and 
was  intimately  acquainted  with  him.  He  states  that  he  and 
'Hill  were  often  in  company  together  in  the  evenings,  and 
that  the  latter  told  him  he  "  had  an  English  girl  in  tow ;" 
that  he  met  him  in  the  street  late  at  night  with  her,  and  he 
afterwards  told  him  "  that  was  the  girl"  he  was  speaking  to 
him  about ;  and  that  about  two  years  afterwards,  he  said  he 
had  a  child  by  her.  He  says,  "  he  told  me  the  time  the 
child  was  born,  and  we  had  a  drink  over  it."  ..."  I  can't 
say  how  many  conversations  we  had  on  the  subject ;  we  had 
as  many  as  forty  or  fifty,  sometimes  in  the  store,  sometimes 
in  the  barber's  shop."  ..."  we  were  generally  funning  and 
joking  about  it."  ..."  I  did  not  know  where  this  woman 
lived — he  was  very  particular  about  that  —  that  no  body 
should  find  out,  down  town."  ..."  I  cannot  say  that  he 
tried  to  keep  the  place  secret,  except  that  he  did  not  tell  me." 
The  witness  also  states  that  Hill,  after  the  child  was  born, 
spoke  of  the  matter  at  a  house  of  ill  fame ;  and  he  adds,  that 
he  declared  that  he  was  not  married  to  her ;  that  "  he  would 
not  marry  the  best  woman  on  earth."  That  the  witness 
had  heard  the  name  of  Elizabeth  Parker  was  evident,  but  his 
statements  on  this  point  were  somewhat  confused,  and  I  can 
not  be  satisfied  that  he  learned  the  name  from  Mr.  Hill.  Nor 
do  I  lay  any  stress,  on  the  other  hand,  upon  the  circumstance 
that  the  woman  of  whom  Hill  spoke  was  termed  "  English," — 
for  though  living  at  Danvers  at  the  age  of  twenty,  she  may 
not  have  been  an  American,  and  even  if  she  were,  descrip- 
tions given  of  such  a  connection,  by  a  man  who  courted  se- 
crecy, could  hardly  be  depended  upon  as  accurate.  The 
question  is,  whether  the  testimony  points  to  the  claimant ; 
and,  taking  in  view  the  date,  the  birth  of  the  child,  and  the 
other  proofs  in  the  case,  I  think  that  it  does. 

Mr.  Williams  was  intimately  acquainted  with  the  testator, 
his  mother,  sisters,  and  family,  for  many  years.  He  was  clerk 
in  an  establishment  near  Hill's  store,  and  had  frequent  inter- 
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course  with  him,  sometimes  every  day.  From  1846  to  1848, 
the  witness  had  conversations  with  him  at  different  times,  and 
spoke  to  him  on  the  subject  of  keeping  a  mistress.  He  states 
that  Hill  laughed  and  did  not  deny  it  His  language  is,  "some- 
times he  would  joke  about  getting  married — that  it  was  time 
enough  yet — the  time  hadn't  come — at  other  times  he  would 
say  he  never  intended  to"  .  .  .  he  "  never  pretended  to  me 
to  be  married — he  always  pretended  to  me  to  be  otherwise." 

Mrs.  Williams  testified  that  she  had  known  the  testator, 
his  mother  and  sisters  a  great  many  years,  and  had  often 
been  to  Mr.  Hill's  store.  She  heard  from  one  of  her  friends 
that  Hill  had  a  child.  "  I  often  said  to  him,  after  that,"  she 
says,  "  Alfred,  are  you  married,  or  are  you  going  to  get  mar- 
ried f  He  said  no,  he  wouldn't  marry — he  didn't  calculate 
to  get  married.  This  was  within  a  year  previous  to  his  death, 
I  heard  him  pass  this  remark  at  his  store."  .  .  .  "  I  was  well 
acquainted  in  Mrs.  Hill's  family,  often  visited  there.  They 
often  spoke  of  Alfred.  I  never  heard  he  was  married.  I 
heard  his  mother  say,  she  thought  he  never  would  get  mar- 
ried as  long  as  she  lived.  He  was  very  fond  of  her.  I  often 
heard  him  speak  of  his  mother  and  sisters  as  a  son  and  bro- 
ther ought  I  never  heard  from  any  quarter  that  he  was 
married." 

Hanford  Smith  was  in  business  some  thirty  years,  at  No. 
202,  Greenwich  street,  three  or  four  doors  from  Mr.  Hill's 
store.  He  deposes  as  follows :  "  I  knew  Alfred  Hill  from  his 
commencing  business  there.  I  had  dealings  with  him,  and 
continued  to  know  him  to  his  death.  I  was  in  his  store  fre- 
quently ;  I  had  a  mortgage  on  th6  store.  I  had  no  knowledge 
of  Hill's  having  a  wife.  Up  to  the  time  I  moved  away,  I 
frequently  had  intercourse  with  him.  I  moved  away,  May, 
1847.  I  do  not  know  where  he  boarded.  I  thought  he  slept 
in  a  room  back  of  the  store ;  there  was  a  bed  there.  I  could 
not  swear  positively,  but  I  think  he  did.  After  I  moved  up 
town,  I  saw  him  frequently  on  the  Eighth  Avenue,  near 
Twenty  Fourth  street  One  night,  between  ten  and  eleven 
o'clock,  I  asked  him  what  he  was  doing  up  there,  if  he  was 
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running  around  after  the  girls  tip  there.  I  asked  him  in  a 
joking  way;  I  don't  think  he  made  any  answer.  I  saw  him 
around  there  several  times  in  the  evening.  I  don't  recollect 
seeing  him  there  at  all  in.  the  day  time.  I  never  heard  from 
any  quarter  that  he  was  married."  Charles  H.  Atkyns,  who 
succeeded  Hanford  Smith  at  No.  202,  Greenwich  street,  in 
May,  1847,  and  previously  fo*  many  years  was  at  No.  204, 
Greenwich,  the  second  door  from  Hill's  store,  testifies,  "  I 
firet  knew  Hill  when  he  was  at  Dr.  Hart's,  corner  of  Chambers 
street  and  Broadway,  before  he  came  to  Greenwich  street.  I 
continued  to  know  him  till  he  died.  About  fifteen  or  sixteen 
years  I  think  I  knew  him.  We  were  very  frequently  in  each 
other's  stores. ...  I  had  knowledge  somewhat  of  his  personal 
habits  and  relations.  I  never  knew  nor  heard  that  he  had  a 
wife.  ...  He  always  talked  to  me  as  though  he  were  a  sin- 
gle man.  I  don't  know  the  ezact  words  he  used,  but  he  con- 
veyed to  me  that  idea.  I  knew  a  woman  he  was  said  to  keep 
— that  he  had  the  reputation  of  keeping— I  knew  her  by 
sight  very  well.  I  have  heard  of  her  name ;  I  am  not  pre- 
pared to  mention  it,  because  I  am  not  positive."  On  the 
name  Parker  being  mentioned,  the  witness  said,  "I  think  the 
name  was  similar — it  is  something  like  the  name.  Hill  told 
me  he  never  intended  to  get  married."  .  .  .  "  He  used  to  get 
his  meals  at  restaurants,  slept  part  of  the  time  in  his  back 
office— I  can't  say  where  he  slept  the  rest  of  the  time,  but  I 
understood  from  him  he  had  a  house  up  town.  He  told  me 
he  would  like  to  sell  the  furniture  and  let  the  house.  It  was 
somewhere  above  Morton  street,  but  he  kept  such  things 
pretty  much  to  himself."  As  to  the  female  whom  he  saw  in 
Hill's  store,  "  every  few  days,"  he  says,  "  I  have  been  in  the 
store  when  she  was  there,  and  she  has  gone  out,  and  the  clerks, 
without  asking,  said, c  That's  Hill's  woman.'  I  have  been  in 
there  when  the  back  room  door  was  shut,  and  the  clerks  have 
whispered  to  me  she  was  in  there,  and  I  have  gone  out  and 
seen  her  come  out  afterwards.  I  have  seen  her  there  at  all 
hours,  between  the  time  of  opening  and  shutting  the  store. 
I  have  been  in  the  store  when  she  and  Hill  were  both  present. 
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He  never  introduced  her  to  me.  ...  He  would  affect  to 
make  her  out  as  though  she  were  a  customer — as  if  she  want- 
ed to  buy  something."  The  witness  also  testified  that  Hill's 
relation  to  this  person  was  a  matter  of  common  repute  among 
the  clerks  in  the  neighborhood,  and  that  he  also  heard  her 
name  frequently.  He  adds,  that  Hill  never  told  him  he 
had  a  child,  but  in  the  spring  before  his  death,  spoke  about 
marriage  and  what  he  should  do  if  he  got  married. 

Mrs.  Downing  knew  Hill's  family,  and  lived  in  the  house, 
several  years  since,  with  his  mother  and  sisters  for  nearly 
two  years.  She  states,  that  within  a  year  or  eighteen  months 
before  Hill's  death,  she  often  asked  him  "  when  he  was  going 
to  get  married,"  and  "  he  would  say,  not  while  his  mother 
was  living,"  and  at  other  times,  "  his  business  was  so  much 
trouble,"  &c.  "  I  never  heard  from  any  member  of  the  family 
that  he  was  married ;  I  always  supposed  him  to  be  a  single 
man."  .  .  .  "  In  all  my  conversations  with  him  there  was  no 
intimation  that  he  had  a  wife." 

Francis  Grail  worked  at  the  testator's  factory  in  Thirty 
Second  street,  the  winter  of  1849-50,  and  slept  there  some 
three  months.  He  says,  "  I  saw  Elizabeth  Parker,  she  came 
sometimes  there.  She  said  nothing,  except  asked  for  sixpence 
for  a  ride.  I  lent  her  sixpence ;  I  told  Hill  about  it ;  he  said 
don't  give  her  nothing  at  all — don't  let  her  come  in  here — 
she  has  nothing  to  do  here."  Again,  "  she  said  it  would  be 
all  right,  and  Hill  would  pay  me  when  he  came ;  she  did  not 
tell  me  she  was  his  wife."  Two  months  after,  he  says,  "  she 
came  to  the  place,  and  wanted  to  look  at  the  rooms  up  stairs, 
she  wanted  to  come  in."  .  .  .  "  I  told  Hill  the  next  day;  I 
told  him  his  lady  was  there ;  I  said  she  was  looking  at  the 
room  up  stairs."  •  .  .  "  Hill  laughed  when  I  told  him,  and 
said,  c  don't  let  her  come  in  any  more.' " 

This  is  about  the  substance  of  the  most  important  testimony 
in  the  case,  relative  to  the  acts,  and  declarations,  and  inter- 
course of  the  parties  previously  to  Hill's  last  sickness.  I  have 
omitted  any  reference  to  the  evidence  of  one  of  the  witnesses 
for  the  contestants,  though  in  several  respects  it  seems  in 
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harmony  with  the  other  proofs  on  that  side,  from  a  desire  to 
consider  only  facts  undisputed.  Nor  does  the  circumstance 
that  Hill  had  a  room  at  the  Hotel,  144  Fulton  street,  from 
May  2, 1849,  to  April  25, 1850,  appear  of  much  consequence, 
for  during  most  of  that  period  the  claimant  was  absent  from 
the  city,  and  she  did  not  begin  to  occupy  a  room  at  the  fac- 
tory till  the  spring  of  1850.  Looking  at  the  main  features 
of  the  case,  there  is  not  exhibited  any  clashing  of  testimony, 
and  the  simple  duty  of  the  court  is  to  say  what  inference  is 
to  be  drawn  from  the  facts  proved.  It  was  urged  by  the 
counsel  for  the  claimant,  that  there  was  no  direct  identifica- 
tion of  Elizabeth  Parker  with  the  person  pointed  out  by  the 
testimony  of  Gordon,  Smith,  and  Atkyns,  Thatis  so,  but  with 
the  light  we  now  have,  there  can  be  no  reasonable  doubt  that 
the  person  to  whom  they  referred  is  the  claimant  in  this  case. 
There  is  no  color  for  believing  that  another  set  of  parties 
were  occupying  the  same  relation  to  him  as  this  claimant  and 
her  child,  and  so  far  as  the  reputation  in  the  neighborhood 
of  his  store  existed,  it  pointed  only  to  one  person,  during  the 
period  of  time  involved  in  this  controversy.  Grull,  however, 
had  no  difficulty  as  to  identification,  for  after  Hill's  death,  he 
worked  for  Elizabeth  Parker,  sued  her  in  that  name  for  his 
wages,  and  received  his  money. 

Now,  taking  all  things  in  view  together,  the  connection  of 
Hill  and  the  claimant  was,  at  all  times,  more  or  less  clandes- 
tine. Conceding  that  to  Chandler  and  Sawer  he  used  the 
word  wife,  in  speaking  of  her,  these  were  exceptional  in- 
stances, so  far  as  the  circle  of  his  intimates  and  friends  was  con- 
cerned. When  accused  by  Hanford  Smith  of  prowling  around 
the  Eighth  Avenue  for  improper  purposes,  he  gives  no  hint 
that  he  was  married  and  had  a  residence  close  at  hand. 
When  conversing  with  his  acquaintances  on  the  subject  of 
marriage  he  never  pretended  that  he  was  married,  but  held 
himself  out  as  a  single  man ;  by  his  conduct  he  gave  occasion 
to  his  clerks  and  neighbors  to  make  free  with  the  character 
and  reputation  of  the  claimant;  he  forbade  his  workman  Grull 
to  let  her  have  money,  or  to  permit  her  to  come  into  the  fac- 
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tory ;  and  those  who  were  intimate  in  his  family  never  heard 
a  word  of  his  marriage.  The  proof  as  to  his  lineage  does  not 
explain  his  behavior,  for  that  might  lead  the  claimant  to 
secrecy,  but  it  afforded  no  motive  for  his  concealing  the  con- 
nection from  his  own  family.  Nor  does  it  appear  that  the 
claimant  had  any  "  circle  of  acquaintances"  to  keep  ignorant 
of  the  alleged  marriage,  unless  it  were  her  relatives  in  Mas- 
sachusetts, and,  as  they  have  not  been  examined,  it  is  dan- 
gerous to  speculate  about  them.  If  Elizabeth  Parker  was 
his  wife,  his  conduct  was  most  extraordinary,  and  utterly  in- 
consistent with  the  motives  which  usually  actuate  mankind. 
He  was  the  instrument  of  having  her  treated  as  his  mistress, 
whose  good  name,  if  she  were  his  wife,  even  the  common 
instincts  of  nature  would  have  led  him  sacredly  to  cherish ; 
and  he  was  the  means  of  stigmatizing  his  innocent  offspring 
as  illegitimate,  when,  were  the  fact  otherwise,  his  behavior 
was  alike  base,  unnatural,  and  inexplicable.  An  illicit  con- 
nection is  disgraceful,  but  its  infamy  does  not  equal  that  of 
the  traducer  and  defamer  of  one's  own  wife  and  child.  Such 
connections  are  occasionally  formed,  and  circumstances  some- 
times impel  the  parties,  for  the  time,  to  assume  the  appear- 
ance of  a  lawful  relation,  but  the  case  must  rarely  if  ever 
occur  where  a  man  is  so  lost,  cold-hearted,  and  depraved,  as 
to  make  sport  of  his  wife  and  hold  her  out  to  the  world  as 
living  in  concubinage.  It  is  impossible,  therefore,  to  believe, 
that  Mr.  Hill  had  entered  into  the  matrimonial  contract  with 
the  claimant.  Nor  do  I  perceive  anything  in  the  actions  and 
conduct  of  the  claimant,  after  the  testator's  death,  which 
shows  that  she  considered  herself  to  be  his  widow,  until  a 
long  time  after  his  decease.  Mr.  Hill  was  taken  sick  at 
Saratoga  Springs,  in  June,  1850,  and  made  his  will  at  that 
place  the  same  day  that  he  died.  The  evidence  in  respect 
to  the  preparation  and  execution  of  the  testator's  will,  its 
'probate,  and  the  conduct  of  the  claimant  during  the  course 
of  the  subsequent  proceedings,  is,  in  my  judgment,  entirely 
inconsistent  with  the  idea  that  either  of  the  parties  esteemed 
themselves  married.   When  it  became  manifest  that  he  must 
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soon  expire,  Mr.  Hill  directed  the  preparation  of  his  will. 
To  his  friend  Le  Fevre  he  called  the  claimant  Elizabeth 
Parker:  Holing,  the  narse,  asked  him  whether  she  "was 
his  intended :  he  said  no,  it  was  a  woman  he  had  kept  and 
had  a  child  by."  Haling  asked  him  if  the  child  was  his  and 
he  answered,  "  he  supposed  it  was :"  he  stated  to  Mr.  Bockes, 
the  counsel  who  prepared  the  will,  that  the  child  was  illegiti- 
mate, and  so  the  will  was  written.  The  probate  of  the  will 
was  moved  by  the  executor,  Burger;  the  word  widow,  in  the 
usual  printed  form,  was  erased,  and  Hill's  next  of  kin  were 
stated  to  be  his  mother  and  sisters.  The  probate  was  resisted 
by  the  mother  and  sisters ;  the  claimant  was  in  communi- 
cation with  the  counsel  for  the  executor,  attending  the  meet- 
ings before  the  Surrogate ;  the  connection  between  her  and 
the  deceased  was  spoken  of  and  treated  as  illicit,  and  not  a 
word  was  heard  of  the  pretended  marriage,  which,  if  it  had 
been  true,  would  have  placed  her  interests  as  well  as  those 
of  the  child  in  direct  hostility  to  the  will.  The  will  was  made 
at  the  house  of  Mr.  Wilcox,  at  Saratoga  Springs,  and  after 
Mr.  Hill's  death,  he  was  waited  upon  by  the  claimant  in 
company  with  the  executor.  She  stated  that  she  believed  it 
to  have  been  Mr.  Hill's  intention  "  she  and  the  child  should 
have  the  Greenwich  property — the  store — that  in  consequence 
of  their  not  having  been  married,  she  entertained  some  fears 
with  regard  to  it  .  .  .  that  Mr.  Hill  had  set  two  or  three 
different  times  to  be  married,  and  something  had  intervened 
to  prevent  it  She  expressed  some  regret  at  her  misfortune, 
that  Mr.  Hill  had  made  those  promises  of  marriage  to  her, 
but  that  part  he  had  not  fulfilled."  "  The  object  of  her  mis- 
sion there,  as  I  understood,  was  to  find  testimony  to  sustain 
the  will — that  is  as  I  understood  it."  This  witness  also  testi- 
fied, it  was  his  strofig  impression  that  Mr.  Burger  introduced 
the  claimant  to  him  as  Miss  Parker.  He  says,  "  there  was 
no  pretence  either  by  Mr.  Burger  or  Miss  Parker,  at  that 
time,  that  she  was  married."  .  .  .  "  I  think  she  said,  that 
although  there  was  no  marriage  ceremony,  Mr.  Hill  had 
always  treated  her  and  recognized  her  as  his  wife." 
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There  is  not  room  for  doubt,  then,  that  daring  the  contest 
as  to  the  probate  of  the  will,  the  idea  was  never  advanced 
that  the  claimant  was  the  lawful  widow  of  the  deceased. 
Had  she  really  been  his  wife,  the  parties  were  all  standing 
in  singularly  false  relations — the  mother  and  sisters  were  op- 
posing a  will  which  it  was  their  interest  to  sustain,  and  the 
claimant  was  acting  in  concert  with  the  executor  and  his 
counsel,  not  only  in  submitting  to  the  allegations  made  by 
the  deceased  as  to  the  illicit  connection,  which  were  incor- 
porated in  the  instrument,  and  were  freely  commented  upon 
by  counsel,  but  still  more,  she  was  actually  urging  a  probate, 
which,  if  granted,  curtailed  the  rights  of  herself  and  her 
child.  When  the  will  was  admitted  only  as  to  a  part  of  the  per- 
sonalty, an  appeal  was  taken  on  the  one  side  by  the  executor 
from  that  part  of  the  decree  which  was  adverse  to  the  claim- 
ant, and  on  the  other  by  the  next  of  kin  from  that  part  which 
was  adverse  to  them.  By  mutual  consent,  these  appeals  were 
abandoned  in  March,  1861.  In  October,  1851,  the  Supreme 
Court,  at  special  term,  denied  a  motion  to  set  aside  the  orders 
dismissing  the  appeals,  and,  in  December  of  the  same  year, 
the  order  of  the  special  term  was  affirmed  at  the  general 
term.  In  December,  1862,  over  two  years  after  Hill's  death, 
the  claimant  instituted  a  suit  in  the  Supreme  Court  for  the 
purpose  of  having  that  part  of  the  Surrogate's  decree  which 
exempted  a  portion  of  the  testator's  property  from  the  pro- 
bate, declared  void,  and  the  whole  will  established  as  valid, 
on  the  ground  that  the  Surrogate  had  exceeded  his  jurisdic- 
tion. In  this  proceeding,  she,  for  the  first  time,  styled  her- 
self Elizabeth  Hill,  but  there  was  no  allegation  in  the  com- 
plaint that  she  was  the  widow  of  the  testator;  on  the  con- 
trary, the  effort  was  to  reinstate  the  entire  will  as  originally 
presented  for  probate,  when  if  she  and  her  child  were  the 
testator's  widow  and  next  of  kin,  their  interests  would  have 
been  better  subserved  by  having  the  whole  will  rejected. 
Though  no  marriage  was  alleged  on  the  face  of  the  complaint, 
and  no  issue,  therefore,  was  had  on  that  point,  she  was  al- 
lowed on  the  trial  to  adduce  evidence  tending  to  establish  a 
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marriage,  and  notwithstanding  opposing  testimony  was  not  in- 
troduced, the  Judge  decided  that  the  marriage  was  not  proved, 
and  the  complaint  was  dismissed.  {Hill  vs.  Hill,  10  HouwrcP* 
Pr.  B.yp.  264.) 

This  ends  the  history  of  the  case,  and  of  the  efforts  to  dis- 
turb the  testator's  intentions  in  respect  to  the  posthumous 
disposition  of  his  property.  Here  we  have  a  man  on  his 
death-bed, — within  a  few  hours  of  dissolution, — in  full  view 
of  the  solemn  responsibilities  of  his  situation,  and  indeed  in 
the  very  act  of  providing  for  the  woman  with  whom  he  had 
been  living,  and  for  her  child,  thus  showing  that  he  was  not 
unmindful  of  their  claims,  and  of  his  own  obligations, — and  he 
declares  the  former  not  to  be  his  wife,  and  the  latter  to  be 
illegitimate,  and  puts  upon  record  with  his  expiring  breath, 
the  words  incorporated  in  his  will,  "  Elizabeth  Parker,"  and 
"  Florence,  the  child  of  said  Elizabeth." 

Indeed,  it  is  but  justice  to  him  to  say,  that  his  anxiety  to 
consummate  the  execution  of  a  will,  appeared  to  be  chiefly 
connected  with  the  desire  to  provide  for  these  parties ;  and 
yet  we  are  to  believe  that  Elizabeth  Parker  was  his  wife  and 
that  he  died  with  a  falsehood  on  his  lips ;  an  untruth,  against 
his  own  wife  and  child,  perpetrated  upon  the  record  of  his 
will.  And  again  we  have  the  widow  present  at  the  probate 
of  this  will;  seeking  out  testimony  to  sustain  it  in  concert 
with  the  executor ;  sitting  by  when  the  illicit  nature  of  the 
connection  was  commented  upon ;  when  the  very  proceeding 
itself  to  prove  the  will  and  the  process  which  had  been  issued 
to  the  testator's  mother  and  sisters  were  based  upon  the  as- 
sumption that  she  was  not  the  testator's  widow;  when  a  sug- 
gestion that  she  was  the  widow,  if  established,  would  have 
ousted  the  parties  contesting  the  will  from  any  standing  in 
court ;  and  yet,  not  a  word,  sign  or  act  is  given,  or  claim  as- 
serted, repugnant  to  the  testator's  dying  declarations.  If  it 
be  said  that  she  was  without  counsel,  and  was  unaware  of  her 
rights,  that  may  go  to  show  that  she  was  not  cognizant  of  the 
effect  the  law  might  give  to  the  evidence  she  could  adduce 
of  cohabitation  with  the  testator ;  but,  if  she  only  began  to 
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believe  herself  the  testator's  widow,  when  advised  by  counsel, 
it  is  manifest  she  did  not  esteem  herself  his  wife  in  his  life- 
time, and  if  so,  and  if  Hill  did  not  believe  himself  married, 
then  it  must  be  conceded  that  on  both  sides  their  cohabita- 
tion was  not  had  in  the  supposition  that  it  was  marital. 
Doubtless  parties  may  have  rights  without  being  aware  of 
them,  but  still  in  a  matter  of  marriage  contract,  depending 
upon  mutual  consent,  belief  throws  light  upon  intention,  and 
for  this  reason  their  acts  and  declarations  are  regarded  as 
material  elements  in  illustrating  and  determining  the  nature 
of  their  intercourse.  The  point  is,  was  there  an  agreement 
to  live  together  as  husband  and  wife — was  there  a  marriage 
contract  animo  et  facto,  with  the  intent  to  assume  an  honor- 
able and  lasting  obligation.  In  the  absence  of  direct  proof, 
can  such  a  contract  be  presumed  from  the  conduct  of  the 
parties ;  was  there  cohabitation,  reputation,  and  acknowledg- 
ment, public,  open,  and  recognized;  was  there  uniform 
claim  of  the  relation  of  man  and  wife ;  was  there  reception 
among  friends;  was  there  no  secrecy  of  intercourse?  I  am 
far  from  saying  that  a  marriage  cannot  be  established  by 
presumptive  evidence,  except  on  such  a  combination  of  proofs; 
for  by  remoteness  of  date,  death  of  parties,  loss  of  evidence, 
or  other  circumstances,  we  are  often  compelled  to  draw  the 
best  deduction  possible  from  very  few  facts,  and  the  law  is 
all  the  more  charitable,  when  the  opportunity  for  full  explar 
nation  in  such  cases  is  not  afforded.  But,  in  the  present  in- 
stance, the  transaction  is  recent,  the  party  claiming  must  be 
privy  to  all  the  circumstances  making  in  her  favor,  and  must 
be  presumed  to  have  used  them  to  their  fullest  extent  They 
are  insufficient  in  view  of  all  the  proofs  in  the  case  to  satisfy 
me,  and  I  must  therefore  pronounce  against  the  alleged  mar- 
riage, with  costs.  With  the  claim  of  Elizabeth  Parker,  the 
interests  of  the  child  are  necessarily  involved,  so  far  as  the 
evidence  which  affects  one  is  competent  against  the  other. 
The  most  important  proofs  in  the  cause  relate  to  the  conduct 
and  declarations  of  the  parties  during  the  period  their  inter- 
course continued,  and  though  I  have  taken  into  view  the  sub- 
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sequent  acts  and  statements  of  the  claimant  since  Mr.  Hill's 
decease,  so  far  as  they  bear  npon  her  claim,  I  am  not  pre- 
pared to  say,  that  stripped  of  these  circumstances,  the  case 
would  have  presented  itself  in  any  other  view  to  my  mind ; 
on  the  contrary,  stopping  with  the  last  act  of  the  testator's 
life,  the  signature  of  his  will,  and  tracing  out  the  course  of 
this  connection  from  its  inception  down  to  that  period,  I 
should  say  there  was  no  connubial  relation  established. 

Oosts  will  not  be  decreed  against  the  infant  The  rights 
of  the  claimant  and  her  child  must  be  regulated  by  the  will, 
and  the  executor  must  distribute  that  portion  of  the  person- 
alty as  to  which  the  deceased  died  intestate,  among  his  mother 
and  sisters. 


Bbubh  vs.  Holland. 


In  the  matter  of  proving  the  last  Will  and  Testament  of 
Thomas  Bbush,  deceased. 

Whbbb  the  testator  was  competent  to  perform  a  testamentary  act,  though  in  a 
state  of  weak  bodily  health,  and  mental  inactivity, — Held,  that  a  will  executed 
the  day  before  his  decease,  was  entitled  to  probate,  although  its  prorinons 
were  unequal ;  there  being  no  proof  of  undue  influence,  and  the  leading  fea- 
tures of  the  instrument  being  conformable  to  those  of  two  prior  wills,  one 
made  eighteen  months,  and  the  other  five  years  previously. 

Abbam  Wakxmah, 

J.  J.  Lasting, /or  Proponent. 

Wm  J.  Cogswell, 

J.  H.  BuBBOL,  for  Contestants. 

The  Subrogate. — The  decedent  made  his  will  on  the  first 
day  of  February,  1855,  and  died  the  succeeding  day.  By  its 
terms,  he  gives  to  his  wife,  two  thousand  five  hundred  dollars, 
to  be  paid  within  two  years  after  his  decease,  five  hundred 
dollars  per  annum,  for  four  years,  and  the  premises  thirty- 
four  Ludlow  street,  New  York,  after  the  expiration  of  four 
yean.    These  provisions  are  in  lieu  of  dower.    He  then  be- 
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queaths  to  his  daughters,  Jane,  Fanny,  Mary,  and  Caroline,  two 
hundred  and  fifty  dollars  each,  and  to  Catharine  and  Elizabeth, 
five  hundred  dollars  each,  to  be  paid  three  years  after  his 
decease ;  to  his  grandson,  Thomas  Holland,  five  hundred  dol- 
lars; and  his  grandsons,  Thomas  Neet,  Thomas  Fish,  Tho- 
mas, son  of  William  Brush,  and  Thomas,  son  of  Thomas 
Brush,  jr.,  two  hundred  and  fifty  dollars  each,  to  be  paid 
on  attaining  full  age.  The  rest  of  the  estate,  after  provi- 
ding an  annuity  of  seventy  dollars  per  annum  for  his  son 
Thomas,  is  given  to  his  four  sons,  William,  Charles,  Jo- 
seph, and  John.  This  is,  undoubtedly,  an  unequal  will, 
taking  in  view  the  amount  of  the  decedent's  estate,  prepon- 
derating largely  in  favor  of  the  four  sons  named  in  the  resi- 
duary clause. 

The  probate  is  resisted  by  the  testator's  daughters.  The 
main  question  in  the  case  relates  to  the  decedent's  testamen- 
tary capacity,  and,  on  that  point,  the  most  important  witness 
on  the  part  of  the  contestants,  is  Dr.  Oatman,  his  attending* 
physician.  The  doctor  states  that  he  was  sick  during  the 
summer  of  1853,  and  for  several  weeks  before  his  decease  in 
February,  1855 ;  that  "  asthma  was  the  general  leading  diffi- 
culty ;"  that  in  his  first  attack,  and  during  all  the  period, 
there  were  indications  of  "  mental  derangement,"  evincing 
itself  sometimes  in  "  loss  of  memory,"  "  noisy,  boisterous  con- 
duct," and  "  flightiness"  or  "  delirium,"  and  "  incoherence." 
He  says  that  the  decedent  recovered  so  as  to  walk  out  some 
time  in  September,  but  subsequently  had  slight  attacks 
of  the  same  disease  until  his  last  sickness, — that  he  attended 
him  about  two  weeks  during  his  last  illness,  and  found  him 
in  the  same  condition  as  in  the  year  previous,  "  with  the  ex- 
ception of  greater  prostration  physically,  and  decidedly  men- 
tally. His  powers  of  mind  had  left  him  to  a  decidedly  greater 
extent  than  before.  His  tongue  appeared  to  be  paralytic." 
The  Doctor  testifies  that  he  saw  Mr.  Brush  about  seven 
o'clock,  the  evening  before  his  decease — he  was  sitting  up, 
but  "  seemed  stupid,"  answered  his  questions  "  indifferently," 
or  "  not  at  all,"  "  his  answers  were  not  to  the  point;"  " in 
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course  of  conversation,  Mr.  Brush  remarked,  I  think,  that  he 
did  not  know  he  was  any  worse, — that  he  had  not  sent  for  me 
professionally.  Mrs.  Brush  remarked,  that  they  had  been 
doing  a  little  writing,  and  had  wanted  me  as  a  witness,  but 
I  was  out,  so  they  called  on  Mr.  Ferry.  Mr.  Brash  said  he 
was  either  making  or  altering  his  will — something  to  that 
effect  I  then  conversed,  or  endeavored  to,  with  him,  on  the 
importance  of  making  wills, — stated  I  had  made  one,  and  so 
forth.  This  was  to  draw  ont  his  mind ;  I  conld  not  do  so  in 
any  manner,  as  he  seemed  indifferent  both  to  that  and  all 
other  topics  I  conversed  npon.  There  was  nothing  connected, 
there  was  nothing  of  mind  which  conld  be  useful  to  a  man, 
there  was  no  connected  chain  of  thonght.  His  mental  and 
physical  condition  were  so  combined,  yon  could  hardly  sepa- 
parate  them."  "  For  the  last  week,  I  do  not  think  he  was 
capable  of  doing  any  connected  business,  ...  or  of  making 
a  will,"  that  is,  "an  intelligent  disposition  of  his  property 
by  willj  having  regard  to  the  extent  of  his  property  and  the 
number  and  situation  of  his  children ;"  though  during  "  the 
forepart  of  his  sickness  he  might  have  done  so,"  when  "  his 
mind  was  less  affected." 

.  It  will  now  be  necessary  to  examine  Dr.  Oatman's  evidence 
with  some  critical  attention,  and  to  compare  it  with  the  other 
proofs  in  the  cause,  in  order  to  judge  how  far  his  recollection 
agrees  with  the  facts  as  otherwise  established.  For  this 
purpose  it  is  important  to  distinguish  between  the  attack  of 
asthma,  for  which  he  prescribed  in  the  summer  of  1853,  and 
that  which  terminated  in  the  testator's  decease  in  1855.  Now 
in  the  first  place,  it  is  worthy  of  attention  that  during  the 
sickness  of  1853,  the  symptoms  of  the  patient  were  considered 
mortal,  and  the  physician  thought  his  spasms  so  dangerous 
that  he  was  likely  "  to  pass  off  in  one  of  them ;"  there  was  a 
period  when  "  he  became  comatose  and  stupid."  He  says, 
"  This  was  in  June  or  July,  perhaps  one  week,  when  I  named 
to  Mrs.  Brush  that  he  would  die,  but  he  revived.  There  were 
delirium  and  comatose  symptoms,  analogous  to  symptoms 
during  his  last  sickness — there  was  a  paralytic  state  approach* 
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ing."  Secondly,  the  Doctor  made  this  illness  last  from  March 
to  September,  during  which  period  he  visited  him,  some  days 
"  half  a  dozen  times/'  and  again,  "  not  for  several  days,"  and 
he  refers  this  to  April,  May,  June,  and  July,  the  dece- 
dent being  "  sick  pretty  much  all  the  season,"  and  in  June  and 
July  "  very  sick."  Thirdly,  the  Doctor  states  that  "  running 
through  the  series  of  months  of  the  first  sickness,  he  was  off 
from  his  balance,  and  there  was  derangement  of  mind,"  which 
manifested  itself  the  "  first  day"  he  called  to  see  him. 

Now  the  memorandum  of  his  professional  visits  furnished 
me  by  the  Doctor,  with  the  consent  of  the  counsel,  after  his 
examination  was  closed,  shows  twenty  visits  in  July,  "  mostly 
after  the  15th,"  and  thirty  in  August,  "  mostly  between  the 
10th  and  19th."  This  presents  altogether  a  different  state  of 
affairs  from  a  sickness  running  through  "  April,  May,  June, 
and  July."  But  again,  let  us  see  what  this  "  mental  derange- 
ment" and  "  imbecility"  was,  which  was  so  patent  at  the 
Doctor's  first  visit  Upon  his  cross  examination  he  says,  "  thk 
mental  derangement  was  the  result  of  intoxicating  drinks,  his 
free  manner  of  living,  and  the  medicines  which  I  had  to  give, 
such  as  lavender,  ether,  and  other  stimulants.  •  .  .  During 
that  six  months,  my  impression  is,  he  was  always  under  the 
action  of  stimulants,  liquor  or  stimulants  which  I  was  pre- 
scribing. When  I  speak  of  mental  derangement  during  that 
period,  I  have  reference  to  the  result  of  this  stimulating  treat- 
ment, and  the  effects  of  his  disease."  The  Doctor  made  an 
effort  to  "  substitute  other  articles  instead  of  liquor,"  but  was 
unsuccessful. 

If  we  turn  now  to  the  last  illness  of  the  decedent,  we  shall 
find,  at  least,  one  cause  of  "mental  derangement"  absent. 
It  appears  that  after  the  decedent's  recovery  in  1853,  his 
physician  persuaded  him  to  leave  off  the  use  of  spirituous 
liquors ;  and  during  his  last  illness,  the  doctor  says,  "  he  was 
not  then  using  intoxicating  drinks — not  to  my  knowledge.  I 
did  not  prescribe  any.  I  saw  him  take  gin  and  other  liquors, 
but  not  to  excess,  that  I  am  aware  of."  "  During  the  first 
week,  he  talked  freely  with  me,  and  quite  unlike  the  first 
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week  of  hie  previous  sickness.  His  conversation  was  to  the 
point,  collected  and  no  repetition."  This,  the  Doctor  says, 
did  not  continue;  he  "first  discovered  mental  imbecility 
about  five  days  before  he  died."  It  was  exhibited,  so  far  as 
I  can  discover,  chiefly  if  not  wholly  in  not  answering  ques- 
tions as  to  his  condition,  in  agreement  with  his  wife's  state- 
ments— and  "  indifference" — M  aversion  to  converse — a  want 
of  inclination  to  carry  on  a  conversation  in  a  connected 
form :"  at  times  "  he  seemed  very  indifferent  and  stupid/* 
The  Doctor  also  says,  that  his  impression  from  the  beginning 
was  that  he  could  not  recover;  and  he  thinks  he  disclosed 
his  situation  to  his  wife— that  "  fatal  symptoms  were  indica- 
ted" for  a  week  before  his  death — that  "  his  brain  had  been 
congested  for  a  week" — the  asthmatical  symptoms  disap- 
peared to  a  great  extent  the  last  two  or  three  days,  and  his 
laborious  breathing  seemed  to  have  subsided.  The  last  eve- 
ning of  his  life  he  found  him  sitting  up ;  there  was  no  spasm. 
In  reply  to  his  questions,  he  answered  him  "  incorrectly  and 
incoherently."  Now  I  would  remark,  that  in  the  same  breath 
with  this  last  statement,  the  Doctor  corrected  a  most  import- 
ant piece  of  evidence  given  by  him  on  his  direct  examination 
on  a  previous  occasion;  and  this  mistake  shows  to  my  mind 
that  his  memory  as  to  the  occurrences  of  that  interview  can- 
not be  depended  upon,  for  strict  accuracy.  He  first  testified 
that  this  very  evening  he  remarked  to  Mrs.  Brush,  in  the 
decedent's  presence,  "  without  his  seeming  to  notice  it,  that 
his  mind  was  affected,"  and  "  she  said  he  was  so  crazy  all 
night  she  did  not  know  what  to  do  with  him."  The  Doctor 
candidly  confessed  and  rectified  this  error,  after  being  satis- 
fied of  his  mistake,  upon  a  conference  with  Mrs.  Brush,  and 
placed  the  occurrence  several  days  anterior;  but  if  his 
memory  was  at  fault  in  a  fact  of  that  kind,  so  special  and 
noteworthy,  it  would  certainly  be  dangerous  to  rely  entirely 
upon  his  accuracy  in  other  particulars.  There  is  one  circum- 
stance however  to  which  he  alludes,  that  illustrates  how 
easily  wrong  inferences  may  be  drawn  from  premises  which 
rightly  understood  call  for  conclusions  quite  the  contrary. 
Vol.  HL— «0. 
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At  this  interview,  when  the  Doctor  came  in,  he  says  the 
decedent  observed  that  he  had  "  not  sent"  for  him — he  "  was 
not  so  mnch  worse  as  to  have  sent  for  him."  A  remark  of 
this  character  to  a  physician  who  was  attending  him  regu- 
larly every  day,  would,  unexplained,  indicate  wandering: 
but  I  take  the  Doctor's  first  statement  on  this  point  as  most 
strictly  correct  "  In  course  of  conversation,  Mr.  Brush 
remarked,  I  think,  that  he  did  not  know  he  was  any  worse ; 
that  he  had  not  sent  for  me  profestioruMy"  As  the  dece- 
dent, shortly  before  the  Doctor's  call,  had  sent  for  him  to  wit- 
ness his  will,  that  circumstance  sheds  light  upon  this  obser- 
vation, rendering  it  both  intelligent  and  indicative  of  a  state 
of  mind  just  the  opposite  to  what  the  Doctor  supposed  it  to 
have  exhibited.  It  is  also  proper  to  add,  that  the  very  morn- 
ing the  decedent  died,  as  he  lay  in  a  sluggish  condition,  nearly 
at  his  last  breath,  he  recognized  the  Doctor  by  a  squeeze  of 
the  hand,  answered  some  of  his  questions,  and  others  not,  in 
the  same  mode ;  and  the  Doctor  says — "  I  suppose  he  might 
have  rallied  to  answer  any  of  them,  if  I  had  pressed  it" 

Dr.  Tuthill  visited  the  decedent  two  or  three  times  with 
Dr.  Oatman,  about  a  week  previous  to  the  20th  August,  1853, 
and  then,  during  Dr.  Oatman's  absence  from  town,  down  to 
the  26th,  inclusive.  He  says  the  decedent  was  "  in  a  half- 
stupid  state,"  caused  both  by  his  disease  and  the  medicine  he 
was  taking — ether."  He  seemed  "  to  be  very  forgetful — he 
said  but  very  little,  but  what  he  did  say  was  not  at  all  times 
rational.  He  would  make  remarks  that  were  not  reasonable 
often ;  he  would  repeat  his  questions  at  short  intervals,  for- 
getting that  he  had  asked  them.  Sometimes  he  would  con- 
verse with  me  fifteen  or  twenty  minutes  as  rationally  as  any 
man,  and  then  again  it  would  not  be  so." 

Sarah  Brush,  a  sister-in-law  of  the  decedent,  residing  in  the 
town  of  Hempstead,  states,  that  she  had  been  in  the  habit  of 
prescribing  for  him  and  his  family  botanically,  many  years ; 
that  on  the  14th  of  August,  1853,  John  Brush  called  on  her, 
to  come  to  New  York,  to  see  his  father ;  that  about  two 
weeks  after,  Joseph  Brush  having  called  upon  her,  she  came 


NEW-YORK,  JANUARY,   1S5«.  467 

BRUSH    VS.    HOLLAND. 

to  the  city,  and  saw  the  decedent  She  says,  "  he  was  mise- 
rable then,  bnt  not  so  mnch  so  as  he  had  been ;  he  said  he 
had  been  more  ill  than  he  was  then."  He  stated  that  "  he 
had  been  sick  and  confined  to  the  house  about  four  weeks— 
the  last  of  July  he  was  taken."  He  was  taking  laudanum 
and  anodynes,  and  "  seemed  to  be  a  little  torpid  and  sleepy 
by  spells."  "  I  don't  think  he  had  an  insane  mind,  not  at 
that  time."  "  His  sleepless  nights  and  his  affliction  seemed 
to  make  him  different,  a  little  torpid."  "  He  said  he  was 
very  bad  when  he  sent  for  me  by  John." 

This  is  about  the  sum  of  the  evidence  adduced  by  the  con- 
testants, tending  to  impeach  Mr.  Brush's  capacity.  It  must 
be  remembered,  that  if  Dr.  Oatman's  impressions  were  cor- 
rect, the  decedent,  during  a  period  of  some  six  months,  in  the 
spring  and  summer  of  1853,  was  constantly  under  the  influ- 
ence of  intoxicating  liquors  and  stimulants.  And  yet,  on  the 
other  hand  it  is  very  clearly  shown,  that  about  the  first  of 
May,  1853,  Mr.  Brush  commenced  altering  some  buildings 
he  owned  in  Delancey-street,  and  superintended  the  work 
himself,  until  about  the  middle  of  July,  when  he  placed  it 
in  charge  of  Baldwin  &  Devoe,  builders.  About  that  time 
his  health  became  worse,  and  he  was  no  longer  able  to  give 
his  personal  attention  to  the  buildings.  Some  difficulty  had 
already  occurred,  through  incompetent  workmen,  which,  in 
connection  with  the  state  of  his  health,  led  him  to  give  up 
the  superintendence;  but  still  the  evidence  shows  that  he 
was  not  confined  to  the  house  until  about  the  first  of  August, 
and  that  even  after  that  date  he  gave  directions,  more  or  less, 
in  regard  to  the  prosecution  of  the  work.  At  the  time  Bald- 
win &  Devoe  were  employed,  he  was  able  to  walk  out ;  Bald- 
win's clerk  says  he  was  in  and  out  of  their  store  every  few 
days,  and  he  saw  him  up  to  the  first  of  August ;  GifFord,  the 
painter,  testifies  that  he  came  to  his  store  to  employ  him  the 
last  of  July,  he  went  to  work  the  first  of  August,  and  Brush 
gave  him  directions  as  to  the  colors  about  a  week  after, 
during  which  period,  though  feeble,  he  was  out  every  day. 
Mr.  Chichester  states,  that  the  decedent  applied  to  him  in 
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July  for  a  loan  on  bond  and  mortgage,  which  was  consum- 
mated on  the  19th  of  that  month.  Mclntee,  the  plumber, 
says  he  worked  at  the  buildings  two  weeks,  and  finished 
about  the  first  of  September ;  that  Brush,  though  sick,  gave 
him  directions,  and  one  day  "  was  up  and  out  in  the  yard." 
Tompkins,  a  paper-hanger,  produced  a  receipt  dated  August 
15, 1853,  and  testified  that  shortly  before  the  work  was  done 
Mr.  Brush  had  left  the  order  at  his  store,  personally.  Mr. 
Devoe  says  that  Mr.  Brush  was  present  during  the  progress 
of  the  work,  and  sometimes  gave  directions,  except  when  he 
was  confined  to  the  house,  some  few  weeks.  Mr.  Baldwin 
testified  that  the  decedent  first  called  on  him,  in  reference  to 
his  buildings,  about  the  first  of  Jury ;  they  examined  the  pre- 
mises together,  and  Brush  suggested  some  changes  ;  the  bills 
running  from  two  hundred  to  a  thousand  dollars,  were  ren- 
dered every  week,  and  settled  by  money  or  notes ;  for  the 
first  two  or  three  weeks  he  saw  Mr.  Brush  about  the  work; 
after  that,  he  was  confined  by  sickness,  but  he  saw  him  almost 
every  day  before  the  1st  of  September,  and  generally  talked 
with  him  about  the  progress  of  the  building,  except  three  or 
four  days,  when  he  was  very  ill,  and  confined  to  his  bed. 
These  witnesses  establish  satisfactorily  that  Mr.  Brush  was 
out,  and  capable  of  attending  in  a  measure  to  his  business, 
until  about  the  first  of  August ;  and  not  one  of  the  parties 
specifies  any  circumstance  tending  to  show  intoxication  or 
mental  derangement,  during  the  period  covered  by  their  tes- 
timony. But,  on  the  contrary,  there  is  entire  agreement 
among  them  all,  that  in  respect  to  capacity  and  rational  con- 
duct, no  difference  was  observed  from  his  usual  deportment 
and  conversation.  We  must  be  compelled,  then,  to  limit  the 
evidence  of  the  attending  physicians,  as  to  his  mental  condi- 
tion, to  a  period  subsequent  to  the  middle  of  July,  and  pro- 
bably commencing  about  the  beginning  of  August ;  and  even 
then  I  do  not  know  that  the  evidence  would  justify  any 
stronger  statement  than  that,  while  under  the  influence  of 
stimulants  or  anodynes,  he  was  in  a  state  of  torpor,  sluggish- 
ness, or  mental  inaction.    Certainly,  there  is  nothing  to  cor- 
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roborate  and  everything  to  oppose  Dr.  Oatman's  recollection, 
that  for  a  week  in  "  June  or  July"  he  was  "  comatose/'  and 
that  during  "  six  months''  "  he  was  always  under  the  action 
of  stimulants."  Not  that  I  doubt  that  a  period  of  great  pros- 
tration supervened,  some  time  or  another,  but  as  to  the  time 
when  this  occurred  and  the  length  of  the  sickness,  the  Doctor 
is  manifestly  mistaken.  If,  "  as  a  general  thing,  he  was  in  a 
state  of  intoxication,"  it  is  remarkable  that  the  other  wit- 
nesses never  observed  it  Dr.  Tuthill  and  Mrs*  Brush  probar 
bly  gave  a  more  accurate  idea  of  the  time  the  disease  was  in 
greatest  force — somewhere  from  the  fourteenth  to  the  twenty- 
fourth  of  August 

In  respect  to  the  decedent's  last  sickness,  Dr.  Oatman 
states,  that  he  understood  from  the  family  he  had  been 
unwell  about  three  weeks  before  his  decease,  and  that  he 
attended  him  two  weeks,  and  the  decedent  was  "  very  sick 
when  he  was  called  in."  John  May  testified,  that  he  met 
Mr.  Brush  in  Eldridge-street  "  a  very  few  days  before  his 
death ;"  he  says,  "  I  don't  know  exactly  how  long  it  was — it 
might  have  been  a  week  before  his  death,  but  I  don't  think  it 
was  longer."  The  witness  conversed  with  the  decedent,  and 
observed  no  change  in  his  mind  or  health.  Mr.  McPherson 
passed  Mr.  Brush  in  the  street,  he  testifies,  "  a  very  short  time 
before  his  death — should  think  inside  of  a  month — less  than 
two  weeks ;  for  when  I  saw  his  death,  it  struck  me  very  for- 
cibly, I  had  seen  him  so  short  a  time  before."  The  decedent 
was  in  Baldwin's  store,  and  paid  money,  on  the  6th  of  Janu- 
ary ;  he  called  on  Mr.  Robert  Say,  at  54  WaLUtreet,  about 
the  middle  of  January,  paid  him  interest  on  a  mortgage,  and 
proposed  to  liquidate  part  of  the  principal  in  May  following. 
Mr.  Bay  says,  "I  never  saw  Mr.  Brush  otherwise  than  sane 
in  his  mind."  Mr.  Anderson,  a  builder,  deposed,  that  he 
met  the  decedent  about  a  week  before  his  death,  at  the  cor- 
ner of  Hester  and  Ludlow  streets,  stood  there  and  talked  with 
him,  and  Mr.  Brush  accompanied  him  to  his  shop,  67  Hester 
street  He  states,  "I  thought  no  more  about  it,  till  I  saw 
his  death  in  the  papers,  and  then  I  would  not  believe  it  was 
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Thomas  Brush — it  seemed  to  me  two  or  three  days  since  I 
had  walked  with  him ;  he  appeared  to  me  in  as  good  health 
as  usual,  but  he  was  generally  complaining  of  the  asthma ;  I 
thought  his  mind  was  as  good  then  as  ever  I  saw  it.9'  On 
cross-examination,  the  witness  said,  "  I  would  not  be  willing 
to  qualify  that  it  was  not  two  weeks  before  his  decease  that 
I  last  saw  him,  but  I  think  a  week  would  be  nearer  the 
mark/9  Mr.  Anderson,  the  Health  Warden,  testified,  that 
the  decedent  called  at  his  house  sometime  in  January,  about 
the  middle,  upon  official  business  relative  to  the  Delancey- 
street  house,  and  about  a  week  after  met  him  in  the  street, 
and  spoke  with  him,  on  the  same  subject  He  says,  "  I  did 
not  see  but  what  his  mind  was  as  well  as  ever  it  was."  Mcln- 
tee,  the  plumber,  called  on  Mr.  Brush  about  two  weeks  before 
he  died,  to  attend  to  some  repairs  at  his  residence.  He  found 
him  sitting  at  the  table,  and  while  he  was  there  Mr.  Brush 
rose  and  walked  to  the  window.  He  says,  "  I  discovered 
nothing  different  as  to  his  mind."  John  Canter  hired  a  room 
at  46-Delancey  street,  and  paid  his  rent  in  advance,  "on  the 
22d  or  a  few  days  after."  His  statement  is,  that  on  the  Sat- 
urday succeeding  the  22d  of  last  January  he  paid  his  rent  to 
the  testator  in  person ;  that  Mr.  Brush  counted  the  money, 
and  gave  a  receipt ;  in  the  course  of  conversation,  the  dece- 
dent said  that  he  felt  weak,  and  he  thought  this  attack  would 
carry  him  off;  that  there  was  a  number  of  receipts  upon  the 
table,  from  which  Mr.  Brush  picked  out  his  and  handed  it  to 
him.  James  Meehan  hired  apartments  from  the  testator  "  in 
the  last  week  of  January  last."  When  the  witness  went  into 
the  room,  he  was  sitting  on  a  chair  at  the  side  of  the  bed,  but 
as  soon  as  he  discovered  the  object  of  the  visit,  "  he  got  up, 
came  into  the  other  room  and  attended  to  the  business."  fie 
says,  "  Mr.  Brush  did  not  say  anything,  except  when  I  spoke 
for  a  floor  in  the  woodhouse,  he  said  a  few  dry  boards  would 
do.  I  know  it  was  the  last  week  of  the  month  we  went  in ; 
Mr.  Brush  died  in  about  a  week  after  that,  as  I  understand." 
Samuel  Smith  deposes,  that  on  the  29th  of  January  he  hired 
rooms  of  the  decedent ;  he  found  him  sitting  up ;  Mr.  Brush 
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filled  up  a  printed  form  of  a  receipt  for  the  rent,  and  signed 
it ;  Mrs.  Brush  assisted  him  to  go  from  his  chair  to  the  table, 
to  write  it;  he  appeared  to  be  feeble,  and  to  speak  and 
breathe  with  difficulty.  The  witness  had  been  his  tenant 
before,  and  there  was  some  conversation  between  them.  Mr. 
Smith  says,  "  he  appeared  to  conduct  his  business  the  same 
as  usual,  and  to  converse  sensibly."  Robert  Anderson,  one 
of  the  decedent's  tenants,  testifies,  that  his  rent  was  due  Jan- 
nary  1st ;  that  he  was  in  arrear,  and  towards  the  latter  part  of 
the  month  Mr.  Brush  called  at  his  house ;  that  he  promised 
his  rent  in  about  a  week ;  that  he  called  in  about  a  week  or 
little  more,  to  let  him  know  he  had  been  disappointed,  and 
found  him  dead.  He  says,  "  he  was  laid  out,  to  my  aston- 
ishment" 

In  speaking  of  Mr.  Brush's  condition  during  his  last  illness, 
Dr.  Oatman  says,  "  he  was  the  same  as  the  year  previous, 
with  the  exception  of  greater  prostration  physically,  and  deci- 
dedly mentally.  His  powers  of  mind  had  left  him  to  a  deci- 
dedly greater  extent  than  before."  In  view  of  the  fact  that 
there  is  no  allegation  Mr.  Brush  was  using  stimulants  to 
excess  at  any  time  during  his  last  illness,  and  giving  just 
weight  to  the  mass  of  testimony  adduced  in  relation  to  his 
business  transactions  a  short  period  before  his  decease,  there 
seems,  generally  speaking,  no  solid  reason  for  doubting  his 
testamentary  capacity.  There  may  have  been  and  probably 
was  a  certain  degree  of  torpor  and  mental  inactivity,  a  slug- 
gish condition  of  the  mind  needing  excitement  and  effort  to 
arouse  its  powers.  But  such  a  state  does  not  amount  to  legal 
incompetency,  provided  the  intellectual  powers  when  excited 
to  action  work  normally ;  and  cases  of  this  character  can  be 
judged  correctly  only  by  actual  observation  at  the  time  the 
transaction  which  is  the  subject  of  investigation  and  criticism 
is  in  process  of  performance.  It  becomes  necessary,  there- 
fore, to  examine  carefully  the  manner  in  which  the  prepara- 
tion and  execution  of  his  last  will  were  accomplished ;  and, 
in  order  properly  to  understand  the  circumstances,  we  must 
go  back  some  years,  and  trace  the  history  of  the  decedent's 
testamentary  acts.    As  remotely  as  July,  1849,  nearly  six 
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years  before  his  death,  Mr.  Brush  executed  a  will  in  the  pre- 
sence of  John  C.  Smith  and  Thomas  Bradley.  This  instrument 
has  been  preserved,  and  its  leading  provisions  are  generally 
similar  to  the  last  will,  which  is  now  the  subject  of  contesta- 
tion ;  small  legacies  are  given  to  his  daughters  and  several  of 
his  grandsons  who  bear  his  name;  certain  parcels  of  real 
estate  are  given  to  his  wife  and  his  sons,  and  the  residue  is 
divided  among  his  five  sons.  Mr.  Bradley  drew  this  will,  and 
both  he  and  Mr.  Smith  were  examined  as  witnesses ;  and 
there  is  not  a  particle  of  evidence  going  to  impeach  the  vali- 
dity of  the  instrument.  The  next  will  was  executed  the  15th 
of  August,  1858  ;  by  its  terms,  the  provision  for  his  son  Tho- 
mas is  changed  into  an  annuity  of  seventy  dollars  per  annum ; 
the  legacies  to  the  daughters  are  postponed  to  the  period  of 
three  years  after  his  death,  and  a  legacy  of  one  thousand  dol- 
lars is  given  to  his  wife,  occasioned  it  would  seem  by  changes 
made  as  to  the  condition  of  his  real  estate.  By  the  will  of 
February  1,  1855,  no  material  alterations  are  made  in 
respect  to  the  legacies,  except  an  enlargement  of  the  be- 
quest to  one  of  his  daughters,  from  two  hundred  and  fifty 
to  five  hundred  dollars;  and  also  of  the  bequest  to  his 
wife,  from  one  thousand  to  two  thousand  five  hundred  dol- 
lars—  the  devise  to  her  of  real  estate  having  been  altered, 
and  as  I  understand,  reduced.  The  will  of  August,  1853,  was 
drawn  by  Mr.  Simonson,  and  witnessed  by  him  and  Mr. 
Devoe.  Mr.  Devoe's  recollection  of  the  transaction  is  very 
indistinct;  he  says,  Mr.  Brush  made  some  remark,  from 
wltich  he  understood  the  nature  of  the  paper — he  replied,  "it 
was  something  we  all  had  to  do."  The  decedent  was  sitting 
in  a  chair,  but  appeared  to  be  feeble ;  the  witness  thought 
him  rational,  and  observed  nothing  indicating  unsoundness 
of  mind.  Mr.  Simonson  testified,  that  Mr.  Brush  was  at  his 
house  in  Jamaica  on  the  18th  of  July,  when  he  executed  an 
assignment  of  a  mortgage ;  that  within  a  week  or  two  before 
the  15th  of  August,  the  decedent,  while  at  his  residence  in 
Jamaica,  requested  him  to  come  down  to  New  York  and 
write  his  will ;  that  on  the  day  the  will  was  executed  he  met 
Mr.  Brush  on  the  side-walk ;  they  proceeded  to  his  room,  and 
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he  there  drafted  the  will  from  the  testator's  instructions.  No 
one,  he  testifies,  was  present,  unless  that  Mrs.  Brash  may 
have  passed  in  and  out.  He  says,  "  Mr.  Brush  particularized 
all  he  wished  done;  I  took  it  down  on  paper,  whom  he 
wished  to  give  to,  and  what,  and  then  I  made  the  will.  All 
the  particulars  were  taken  down."  "  I  asked  him  why  he 
put  off  the  legacies  to  the  daughters  so  long ;  he  said  it  would 
give  an  opportunity  to  pay  up,  so  that  the  property  might  be 
made  clear.  He  gave  no  reason  why  he  gave  one  of  his  sons 
seventy  dollars  a  year."  .  .  "I  may  have  been  engaged  in 
drawing  the  will  two  hours  or  perhaps  longer."  "  After  I  had 
written  it  I  read  it  over  to  bom."  "  He  was  sober;  his  mind 
appeared  to  be  sound.  I  had  no  doubt  whatever  of  it;  his 
conversation  was  very  rational,  as  much  so  as  I  ever  saw ;  I 
saw  nothing  out  of  the  way  at  that  time.  I  did  not  see  him 
use  any  intoxicating  drinks  that  afternoon."  This  evidence 
seems  clear,  but  there  are  points  in  respect  to  which  it  is  urged 
that  Mr.  Simonson's  memory  is  at  fault.  He  says,  that  the 
will  of  August,  1853,  was  drawn  in  the  same  room  where  he 
drew  the  will  of  February,  1855,  while  the  proof  shows  that 
at  the  former  period  Mr.  Brush  was  occupying  apartments  in 
the  building  on  the  rear  of  the  lot,  and  at  the  latter  date 
was  living  in  the  front  building,  on  the  street  In  the  intri- 
cacies of  a  tenant  house  this  confusion  as  to  localities  may 
have  arisen,  without  much  fault  in  the  memory.  But  the 
witness  also  states,  that  in  August,  1853,  Mr.  Brush  made 
no  complaint  as  to  his  health,  did  not  state  he  had  been  ill, 
but  was  "  going  about"  apparently  as  usual.  This  hardly 
seems  likely,  and  there  must  be  some  hesitation  therefore  in 
trusting  implicitly  to  Mr.  Simonson's  recollection  of  all  the 
circumstances.  Still  it  must  be  remembered  that  the  disease 
with  which  the  testator  was  afflicted  was  of  a  spasmodic 
character,  relenting  frequently  in  the  force  of  its  symptoms, 
and  often  sudden  alike  in  its  accession  and  departure.  "  The 
disease  is  often  of  long  continuance,  and  may  to  a  certain 
extent  become  habitual,"  (CbpelaiuFs  Med.  Diet,  Art.  Asth., 
36);  and  in  the  intervals  between  the  paroxysms  the  patient 
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is  capable  of  motion  and  physical  exertion.  Daring  this  sick- 
ness Mclntee  saw  the  decedent  one  day  in  the  yard,  and  it 
is  not  impossible  that  Mr.  Simonson  met  him  on  the  side- 
walk, on  the  15th  of  August.  Still,  supposing  him  to  be  mis- 
taken on  that  point,  he  is  a  respectable,  intelligent,  and  cre- 
dible witness,  and  it  does  not  follow  that  his  memory  is  not 
deserving  of  reliance  npon  a  subject  in  which  his  mind  was 
engaged,  although  it  may  be  defective  as  to  secondary  cir- 
cumstances. He  was  there  by  the  testator's  request,  to 
draft  his  will,  was  occupied  in  the  affair  some  two  hoars, 
and,  unless  his  memory  was  most  seriously  impaired,  must 
have  preserved  a  tolerably  distinct  recollection  of  the  trans- 
action. 

The  date  of  the  last  will,  in  February,  1866,  ensures  on  the 
part  of  Mr.  Simonson  a  more  sure  memory,  and  he  not  only 
narrates  the  details  with  much  greater  particularity,  but  he 
is  not  shown  to  have  committed  any  mistake  as  to  the  sur- 
rounding collateral  circumstances.  He  states,  that  he  was 
sent  for,  at  the  request  of  Mr.  Brush,  and  he  produces  the 
letters  that  called  him,  written  by  Joseph  Brush,  one  dated 
the  22d  and  the  other  the  28th  of  January.  He  says,  he 
arrived  at  the  decedent's  house  about  one  o'clock  on  the  first 
of  February ;  found  him  sitting  up  in  a  chair ;  Joseph,  Charles, 
Mrs.  Brush,  and  one  or  two  more  of  the  family  were  present 
The  decedent,  on  being  asked  as  to  his  health,  said  he  had 
been  sick  about  thirty  days ;  that  he  was  "  poorly,"  though 
"  much  better  than  he  had  been."  He  inquired  why  Mr. 
Simonson  had  not  been  there  before,  and  after  receiving  the 
explanation  that  his  letters  had  just  been  received,  directed 
his  wife  to  get  the  old  will.  That  instrument,  on  being  pro- 
duced, was  sealed  up  in  the  same  envelope  in  which  it  had 
been  placed  in  August,  1853.  The  witness  opened  it,  told 
Mr.  Brush  to  look  at  it  while  he  was  at  dinner,  and  then 
withdrew.  He  thinks  that  before  he  went  to  dinner,  Mrs. 
Brush  told  the  testator  that  he  ought  to  give  Catharine  $250 
more.  On  his  return,  after  dinner,  Mrs.  Brush  was  the  only 
person  in  the  room,  and  she  soon  left,  remaining  however 
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within  call.  He  then  proceeded  to  draw  the  will  from  the 
testator's  instructions.  The  witness  says,  "  he  showed  me  the 
alterations  he  wanted,  namely,  to  give  his  wife  fifteen  hun- 
dred dollars  more,  and  one  erf  his  daughters  two  hundred  and 
fifty  dollars  more :  he  said  he  had  sold  a  piece  of  land  some 
time  previous,  and  that  was  the  cause  of  the  alterations 
chiefly."  After  the  will  was  drawn  and  read  to  him,  Mr. 
Brush  said  it  was  all  right,  and  directed  that  Dr.  Oatman 
should  be  sent  for,  as  a  witness ;  word  was  brought  that  he 
was  not  at  home,  and  he  suggested  calling  Mr.  Devoe ;  and 
when  he  also  was  reported  as  absent,  he  named  Mr.  Perry. 
The  whole  affair  occupied  all  the  afternoon  until  dark,  and 
the  will  was  signed  by  candle-light.  Mr.  Simonson  states, 
that  he  talked  with  facility,  and  his  voice  was  as  usual ;  he 
breathed  short  and  hard ;  after  giving  the  instructions,  he 
got  up  from  his  chair,  walked  into  the  other  room  unassisted, 
called  to  his  wife,  and  laid  down  in  bed  for  almost  half  an 
hour,  then  rose  and  resumed  his  chair.  During  the  course  of 
the  afternoon,  a  woman  came  in  to  pay  rent,  and  he  counted 
the  money.  When  Mr.  Perry  came  in,  he  rose  from  his 
chair,  "came  round  to  the  table,  and  signed  the  will,"  "  with- 
out any  assistance."  Mr.  Simonson  says,  "  after  the  will  was 
signed,  sealed  up,  and  delivered  to  him,  I  left  in  a  few  min- 
utes. We  conversed  on  other  subjects.  He  had  assigned  a 
bond  and  mortgage  to  Stephen  Tyson,  whose  business  I  do, 
as  security  for  $1000.  The  mortgage  was  for  $2400,  and  he 
told  me  he  should  want  the  $1400  in  the  spring,  the  1st  of 
May.  I  said  I  would  tell  the  mortgagor.  When  I  left,  I 
shook  hands  with  him  and  bade  him  good  night,  and  he  said, 
"  I  shall  be  up  in  Jamaica  in  a  few  days."  "  I  observed 
nothing  on  the  1st  of  February  different  from  the  usual  state 
and  condition  of  his  mind.  I  never  observed  any  indications 
of  mental  derangement,  or  loss  of  memory,  or  incoherence  of 
language.  I  have  not  known  any  case  of  his  being  influenced 
by  other  persons."  Mr.  Perry,  the  other  subscribing  witness, 
testifies  to  the  usual  statutory  ceremonies.  He  also  states, 
that  he  asked  Mr.  Brush  how  he  was,  and  he  replied  "  he  felt 
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very  bad — he  was  very  sick.  He  said  it  was  his  old  conh> 
plaint,  the  asthma."  '°  I  did  not  observe,0  he  says,  "  any- 
thing particular  ont  of  the  way  with  Mr.  Brush,  when  the 
will  was  signed ;  in  fact  I  did  not  give  it  a  thought ;  it  was 
done  in  a  moment ;"  he  "  appeared  to  be  very  feeble  indeed, 
though  he  was  sufficiently  strong  to  get  up,  walk  to  the  table, 
and  sign  the  will.  My  attention  was  not  called  particularly 
to  his  testamentary  capacity,  one  way  or  the  other/' 

Some  effort  was  made  in  the  progress  of  the  case  to  attack 
the  general  capacity  of  Mr.  Brush  when  in  a  state  of  health, 
and  to  show  that  toward  the  close  of  his  life  his  mental  pow- 
ers had  become  impaired,  but  nothing  worthy  of  notice  was 
given  in  proof,  except  intemperate  habits,  and  occasional  con- 
duct according  with  his  habits.  The  "  derangement" 
quent  upon  the  excessive  use  of  stimulants  ordinarily  i 
away  with  the  exciting  cause,  and  the  decedent's  case  does 
not  seem  to  be  an  exception.  Indeed,  it  is  generally  agreed 
that  latterly  his  habits  had  improved ;  he  had  become  more 
temperate ;  and  during  his  last  sickness,  there  is  no  pretence 
of  any  improper  indulgence.  In  this  connection,  it  may  be 
observed,  that  at  the  time  the  last  will  was  executed,  Mr. 
Simonson  states  that  he  saw  no  liquor,  and  did  not  perceive 
any  signs  that  the  decedent  had  been  drinking.  In  respect 
to  the  use  of  intoxicating  liquors,  as  one  of  the  witnesses 
expresses  it,  "  he  was  quite  an  altered  man."  Taking  in  view 
all  the  circumstances  which  appear  in  evidence  as  to  the 
management  of  his  property  and  business,  even  during  the 
period  of  his  sickness  in  1853,  and  down  even  to  the  29th  of 
January,  1856 — his  receipt  of  which  date,  filled  in  by  his 
own  hand,  and  reciting  the  letting  of  apartments  to  Charles 
Smith,  is  before  me — it  is  impossible  to  deny  that  he  was 
abundantly  able  to  take  care  of  his  property  and  dispose  of 
it  with  sense  and  intelligence.  It  may  be,  that  whilst  labor- 
ing under  the  attacks  of  an  afflicting  disease,  his  capacity 
was  fluctuating,  and  after  the  paroxysms  had  subsided  he  was 
listless,  desirous  of  repose,  and  reluctant  to  be  aroused.  But 
I  certainly  cannot  discover,  in  any  portion  of  the  facts  stated 
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by  Dr.  Oatman  to  have  occurred  the  evening  of  the  day  the 
will  was  consummated,  the  signs  of  mental  imbecility.  He 
told  the  Doctor  he  had  not  sent  for  him  professionally;  bat 
that,  as  I  hare  observed,  was  a  mark  of  intelligence.  His 
disinclination  to  converse,  when  the  Doctor  attempted  to  pur- 
sue the  conversation,  was  natural,  if  we  reflect  upon  the 
excitement  and  fatigue  consequent  upon  the  protracted  inter* 
view  with  Mr.  Bimonson.  He  had  sent  for  the  physician  to 
be  a  witness  to  his  will — certainly  without  any  suspicion  that 
he  was  summoning  a  witness  who  doubted  his  power  to  dis- 
pose of  his  property — and  that  purpose  having  failed,  there 
was  no  object  in  talking  further  on  that  subject  There  is 
one  circumstance  which  occurred  at  the  time  the  will  was 
signed  affording  to  my  mind  collateral  evidence  of  the  dece- 
dent's command  of  his  faculties,  and  that  too  in  a  way  which 
is  all  the  more  convincing,  because  it  harmonises  with  proof 
from  separate  and  disconnected  sources.  Robert  Bay  testi- 
fied, that  when  Mr.  Brush  called  on  him,  in  the  middle  of 
January,  he  proposed  to  liquidate  part  of  the  principal  sum 
due  upon  the  mortgage  on  his  houses,  upon  the  first  of  May 
ensuing.  Mr.  Simonson  says,  that  the  interview  between  him 
and  Mr.  Brush  closed,  on  the  first  of  February,  by  the  latter 
tailing  him  that  he  would  want  the  $1400  due  on  the  Tyson 
mortgage  the  first  of  May,  and  requesting  him  to  apprise  the 
mortgagor.  This  is  one  of  those  straggling  facts  which  often 
appear  among  the  circumstances  of  a  case,  apparently  of  lit- 
tle value  in  themselves,  but  deriving  importance  and  weight 
from  being  linked  with  others,  and  furnishing  in  an  unex- 
pected manner  corroboration  and  support  to  the  more  promi- 
nent incidents  in  dispute.  It  may  seem  strange  that  Mr. 
Brush,  the  very  night  preceding  his  death,  should  have  spo- 
ken so  cheerfully  to  Simonson  of  his  prospect  of  seeing  him 
soon  in  the  country ;  but  his  sister-in-law  testifies  to  some- 
thing pretty  much  of  the  same  character,  during  his  sickness 
in  August,  1863 ;  and  Dr.  Oatman  thought  that  illness  would 
prove  fatal  as  well  as  the  last.  The  truth  is,  the  decedent's 
death  was  sudden ;  the  day  before  he  was  able  to  walk  about 
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his  room ;  his  signature  to  the  will  is  quite  equal  to  his  usual 
subscription ;  and  he  could  hardly  have  supposed,  in  the  pre- 
sent state  of  his  physical  powers,  that  his  end  was  so  near. 
I  conclude  therefore,  upon  the  whole,  that  there  is  no  reason 
to  doubt  the  accuracy  of  Mr.  Simonson's  memory,  in  respect 
to  the  interview  when  the  will  was  executed ;  and  that  being 
the  basis  of  my  reasoning,  I  must  find  that  the  testament- 
ary act  now  in  question  had  the  intelligent  sanction  of  the 
decedent 

That  it  was  the  offspring  of  his  own  mind  there  is  no  rea- 
son to  doubt.    Isaac  Hendrickson  says,  that  in  1854,  when 
Mr.  Brush  had  been  drinking,  he  said,  "  I  have  made  two 
wills — I  think  I  will  go  home  and  destroy  them,  and  let  the 
law  settle  my  affairs" — "that  would  be  equal;"  but  that 
declaration  stands  alone.    It  shows  he  had  two  wills,  and  that 
they  were  not  "  equal ;"  and  moreover,  the  result  proves  that 
he  did  not  go  home  and  destroy  them.    There  is  not  another 
fact  in  the  case  repugnant  to  the  idea  that  his  last  will  was 
conformable  to  his  real  wishes.    His  conduct  in  respect  to 
the  general  purport  of  his  testamentary  provisions  had  been 
consistent  and  uniform  for  more  than  five  years.    The  cardi- 
nal feature  of  his  several  wills  was  a  fair  provision  for  his 
widow,  the  division  of  his  real  estate  among  his  sons,  and  the 
bestowal  of  small  legacies  upon  his  daughters  and  namesakes. 
This  appeared  in  the  will  of  1849,  when  there  is  not  the 
shadow  of  a  pretext  for  suspecting  his  general  capacity.    His 
wife  at  that  time  consulted  with  Mr.  Bradley,  to  see  if  some 
mode  could  not  be  adopted  for  making  that  will  permanent, 
and  incapable  of  revocation ;  but  that  solicitude  was  occa- 
sioned by  fears  lest  he  should  unadvisedly  make  way  with  his 
property  when  under  the  influence  of  liquor ;  and  when  this 
will  was  executed,  the  evidence  shows  he  was  rational  and 
sober.    He  subsequently  became  displeased  with  one  of  his 
daughters,  and  erased  the  bequestB  in  her  favor,  on  the  face 
of  the  will;  so  that  when  taken  sick  in  August,  1853, 
it  became  necessary  to  make  a  new  will,  unless  he  de- 
signed to  die  intestate.    In  December,  1854,  he  sold  some 
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real  estate,  and  this  led  to  a  further  provision  for  his 
wife,  in  lien  of  her  interest  in  the  land  alienated.  The 
only  other  alteration  was  an  enlargement  of  the  bequest  in 
favor  of  his  daughter  Catharine,  and  on  that  point  alone 
his  wife  seems  to  have  made  a  suggestion.  Now  in  all  this 
no  trace  of  any  undue  influence  is  indicated.  So  far  as 
the  contestants  are  concerned,  the  same  intention  was  mani- 
fested for  a  number  of  years  and  in  all  the  three  wills ;  and 
the  changes  that  were  made  in  other  respects,  so  far  as  the 
causes  have  been  disclosed,  were  consequent  upon  a  change 
of  circumstances.  Dr.  Oatman  says  "he  was  a  man  of 
indomitable  will,"  and  I  cannot  discover  but  that  he  had  his 
own  way  and  will  to  the  last  The  only  suspicious  circum- 
stance to  be  found  in  the  conduct  of  the  parties  interested  in 
favor  of  the  will,  is  the  erasure  by  Joseph  of  the  marginal 
notes  made  upon  the  will  of  1853 ;  but  as  he  explains  these 
memoranda,  they  related  to  the  proposed  alterations  in 
favor  of  his  mother,  which,  it  must  be  remembered,  took 
nothing  away  from  the  daughters'  shares,  but  only  infringed 
upon  the  sons'  portions.  His  conduct,  in  obliterating  these 
memoranda,  was  inexcusable,  but  at  the  same  time  I  cannot 
see  why  innocent  parties  should  suffer  for  his  fault  It  was 
also  urged,  that  the  decedent's  sickness  was  concealed  from 
his  daughters  living  on  Long  Island.  The  evidence  is  not 
conclusive  on  this  point ;  and  moreover,  a  motive  for  the 
alleged  concealment  was  wanting,  at  least  so  far  as  the  inter- 
ests of  the  sons  were  involved.  They  had  nothing  to  gain  by 
the  new  will,  and  were  not  interested  in  procuring  its  exe- 
cution. In  a  pecuniary  sense,  it  would  have  been  better 
for  them  had  the  testator  died  without  modifying  the  will 
of  1853. 

It  thus  appears  that  the  dispositions  contained  in  the  instru- 
ment now  under  contestation,  in  their  relations  to  the  parties 
desiring  to  invalidate  it,  were  deliberately  persisted  in  for  a 
term  of  yeare;  were  formed  when  his  health  was  good  and 
his  faculties  confessedly  unimpaired ;  and  therefore  were  not 
the  product  of  any  undue  influence  exerted  upon  him  during 
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the  two  attacks  of  disease  towards  the  dose  of  his  life.  In 
fact,  the  interests  of  the  daughters  and  their  children,  except 
as  to  the  terms  of  payment  of  the  legacies,  were  as  well 
cared  for  b y  the  last  as  by  the  firat  will,  in  1849 ;  and  they 
suffered  nothing  by  the  subsequent  alterations,  save  in  the 
postponement  of  their  legacies  for  two  yean.  This  is  a  con- 
trolling circumstance  in  the  consideration  of  the  question  of 
fraud  and  imposition,  and  it  is  impossible  to  escape  its  force. 
Had  the  last  will  shown  a  departure  from  previously  expressed 
wishes  and  declarations,  or  indeed  had  it  failed  in  being  sup- 
ported by  proof  of  a  settled  purpose  in  harmony  with  its  pro- 
visions, there  might  have  been  some  room  for  regarding  the 
act  with  jealousy ;  but  looking  at  all  these  three  instruments 
together,  tracing  their  history,  and  the  causes  which  led  to  the 
modifications  of  the  firat  two,  I  cannot,  in  the  absence  of  all 
signs  of  effort  to  influence  the  testator's  mind,  come  to  any 
other  conclusion  than  that  his  true  will,  as  to  the  disposal  of 
his  estate,  was  contained  in  the  paper  executed  by  him  the 
day  before  his  decease.    It  is  therefore  entitled  to  probate. 
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Dablet  vs.  Dabley. 

In  the  matter  of  proving  the  last  Will  and  Testament  of 
John  F.  Dablet,  deceased. 

A  codicil  rejected,  notwithstanding  proof  of  instructions,  when  it  appeared  that 
the  testator  w,as  in  a  weak  condition  of  mind  and  body,  and  had  Taried  testa- 
mentary dispositions  in  behalf  of  his  wife,  expressed  in  a  will  made  shortly 
before,  in  faYor  of  a  party  with  whom  he  was  living,  who  had  great  influence 
ore?  him,  and  had  expressed  an  intention  to  obtain  his  property. 

P.  6.  Claejc,  for  Contestant. 


J.  W.  Warn,  for  Executors. 

The  will  in  ibis  case  was  executed  on  January  27, 1855. 

The  codicil  was  executed  on  February  27, 1855. 

By  hie  Will,  the  decedent  gave  to  his  wife  a  life  estate,  or 
during  widowhood,  in  the  income  and  profits  of  one-third 
part  of  his  property,  in  lieu  of  dower,  &c. 

By  the  Codicil,  he  revoked  that  bequest,  and  gave  what 
he  had  intended  for  his  wife  to  his  mother,  during  her  life, 
and  after  her  death  to  go  to  his  father  for  life;  upon  the 
father's  death  the  whole  to  go  to  decedent's  children. 

Also,  by  the  Witt,  the  Gttwrdicmship  of  his  children  is 
given  by  the  Testator  to  his  father  and  Francis  Mann,  who 
are  named  executors  in  the  will. 

The  widow  contests  the  will. 

The  grounds  of  her  opposition  have  not  been  stated  by  her 
counsel 

But  from  the  character  of  the  testimony  introduced,  it 
would  appear  that  the  objection  that  will  be  presented  is  the 
allegation  that  the  testator  was  improperly  influenced  in 
making  the  disposition  of  his  property  contained  in  his 
codicil. 
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The  formal  execution  of  both  will  and  codicil  u  sufficiently 
proved.    As  to  the  wiU>  there  can  be  no  doubt. 

In  the  execution  of  that  instrument,  it  is  proved  by  both 
the  subscribing  witnesses,  that  all  the  requirements  of  the 
statute  were  fully  and  literally  complied  with. 

And  as  to  the  codicil,  the  only  question  that  can  be  raised, 
is,  whether  a  proper  request  to  sign  was  made  by  the  testator 
to  the  subscribing  witnesses. 

But  the  proof  is  sufficient  on  that  point  Both  the  subscri- 
bing witnesses  testify — 

1st  That  they  were  invited  by  testator's  father  to  the  tes- 
tator's room,  in  order  to  become  subscribing  witnesses  to  the 
codicil. 

2d.  That  the  testator,  in  their  presence,  unfolded  the  will 
and  codicil,  and  dated  and  signed  the  codicil,  and  thereupon 
in  their  presence  declared  it,  very  emphatically,  to  be  a  codi- 
cil to  his  last  will  and  testament;  and  turned  the  paper 
round  on  the  table  towards  the  witnesses  for  their  subscrip- 
tion ;  that  he  was  then  asked  by  one  of  them  where  he,  the 
witness,  should  sign  ;  that  the  testator  pointed  in  reply  with 
his  finger  to  the  place  of  attestation,  and  told  the  witnesses 
to  add  the  county  of  their  residence  to  their  names,  saying 
that  it  was  necessary  in  such  cases. 

Ellen  OuUen,  who  was  present  at  the  execution  of  the  codi- 
cil, and  who  was  examined  as  a  witness  for  the  executors, 
testifies,  that  when  the  subscribing  witnesses  were  coming 
into  the  house,  she  told  the  decedent  that  the  gentlemen  who 
were  to  sign  the  codicil  to  his  will  were  coming  in,  and  that 
the  decedent  thereupon  directed  her  to  tell  them  to  come  up 
to  his  room,  but  not  to  Btay  long: 

That  they  came  accordingly,  and  the  codicil  was  executed 
and  attested,  as  stated  by  the  subscribing  witnesses ;  also  the 
attestation  clause,  which  was  at  the  foot  of  the  codicil,  and 
which  was  signed  by  the  witnesses,  and  which  it  is  mani- 
fest must  have  been  read  by  the  testator,  who  was  so  pre- 
cise and  particular  in  everything  relating  to  this  subject, 
recited  the  testator's  request  to  the  witnesses  to  sign. 
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That  the  witnesses  signed  at  the  desire  or  request  of  the 
testator  cannot  be  doubted ;  and  that  is  all  that  is  necessary. 
As  to  the  allegation  of  undue  or  improper  influence-— 

I.  Nothing  can  be  more  strongly  proved  than  the  fact  in 
this  case,  that  the  codicil,  whether  it  be  just  or  unjust,  equal, 
or  unequal,  was  nevertheless  the  vnU  of  the  decedent. 

It  was  done  deliberately.  Several  days  or  a  week  before  its 
execution  he  communicated  in  writing  with  his  counsel 
respecting  it,  and  finally  gave  his  counsel,  who  drew  the  codi- 
cil, precise  and  detailed  instructions  on  the  subject  by  letter, 
written  with  his  own  hand,  and  which  instructions  were  com- 
plied with. 

The  codicil,  after  it  was  drawn,  remained  in  the  testator's 
possession  for  some  days— during  which  it  underwent  no 
alteration,  although  it  is  manifest  that  it  was  a  subject  of 
considerable  solicitude  with  him — and  he  must  in  the  mean- 
while have  carefully  read  and  examined  it 

II.  There  is  no  proof  that  any  influence  or  persuasion  was 
exerted  by  amy  one  with  the  decedent,  respecting  the  testament- 
ary dispositions  to  be  made  of  his  property. 

1.  The  only  testimony  that  indicates  that  any  one  but  the 
testator  himself  ever  spoke  on  the  subject,  is  the  testimony  of 
Mrs.  Pignolet,  and  that  testimony  is  not  consistent  with  the 
known  facts  in  the  case. 

Mrs.  Pignolet  testified  in  substance,  that  Mrs.  Darley,  the 
elder,  the  mother  of  the  testator,  said,  that  her  husband,  the 
testator's  father,  was  to  settle  a  house  upon  her  (Mrs.  Darley), 
and  that  her  husband  was  to  have  the  testator's  property. 

This  statement  is  discredited,  by  the  fact  (among  other 
things),  that  no  such  dispositions  were  ever  made. 

The  children  of  the  testator  receive  his  property  under  his 
will,  and  his  father's  contingent  life-interest  in  an  annuity 
of  four  hundred  dollars,  given  to  his  mother  for  her  life,  by 
the  codicil,  does  not  corroborate  Mrs.  Pignolet's  singular 
story ;  and  yet  it  is  upon  this  merest  gossip  that  the  allega- 
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tion  must  be  hazarded — if  made  at  all — that  fraud  or  impro- 
per influence  was  used  to  direct  the  testator's  testamentary 
dispositions;  for  the  other  testimony  in  the  case  does  not, 
any  of  it,  point  to  the  exercise  of  persuasion  or  influence  with 
respect  to  his  property.  It  all  refers — what  there  is  of  it — 
to  the  use  of  harsh  language  by  the  testator's  mother  towards 
his  wife,  and  that  not,  except  on  one  or  two  occasions,  in  the 
testator's  presence. 

There  certainly  never  were  slenderer  grounds  upon 
which  to  attempt  to  overthrow  a  will,  deliberately  made,  as 
this  was. 

And  in  this  connection  it  should  be  noted,  that  several  wit- 
nesses, in  habits  of  daily  intercourse  with  Mrs.  Darley  and 
the  family,  and  much  more  intimate  with  them  than  Mrs. 
Pignolet  was,  all  unite  in  testifying  that  they  never  saw  or 
heard  anything  said  or  done  to  influence  the  testator  in  dis- 
posing of  his  property. 

2.  Influence  in  these  cases,  to  be  tmdue  or  improper,  must 
be  produced  by  force  or  fraud. 

Simple  persuasion  or  advice  to  a  testator,  to  devise  or 
bequeath  bis  property  to  one  person  or  to  another,  or  even  to 
the  person  persuading  or  advising  him,  is  not  sufficient  cause 
for  annulling  a  will  made  in  pursuance  of  the  advice,  no 
matter  how  unkind  or  contrary  to  natural  duty  or  affection 
the  will  may  appear  to  be.  The  persuasion  or  advice,  to  be 
in  such  a  case  legally  improper  and  capable  of  affecting  the 
validity  of  the  instrument  executed  under  its  influence,  must 
be  so  overbearing  or  importunate  in  its  character  as  to  give 
grounds  for  believing  that  it  broke  down  or  overcame  and 
destroyed  the  free  will  of  the  testator. 
.  Influence  is  also  undue  and  vitiates,  when  it  is  acquired  or 
is  exercised  fraudulently  and  deceitfully,  as  by  fraudulently 
keeping  a  testator  in  ignorance  of  facts,  which,  if  known  to 
him,  would  have  caused  him  to  will  differently ;  or  by  frau- 
dulently causing  him  to  believe  in  the  reality  of  that  which 
has  no  existence,  with  the  intent  of  inducing  him  thereby  to 
make  dispositions  of  his  property  not  before  intended  by  him, 
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and  contrary  to  his  moral  obligations  or  to  natural  justice  or 
duty. 

The  influence,  to  be  illegal  and  vitiate,  must  be  of  some 
one  or  other  of  these  descriptions ;  and  the  facts  in  the  pre- 
sent case  do  not  bring  it  within  any  of  them. 

No  advice  or  persuasion  to  the  testator,  to  devise  or 
bequeath  in  any  particular  manner,  is  proved. 

No  concealment  of  facts  from  the  testator  is  shown. 

No  fact  was  represented  to  him,  as  existing,  that  did  not 
exist 

What  was  said  by  his  mother,  of  his  wife's  conduct,  was 
merely  opinion  expressed  of  facts  that  were  known  to  the 
testator  personally  as  well  as  they  were  known  to  his  mother, 
and  this  opinion  was  expressed  without  any  reference  direct  or 
indirect  to  his  testamentary  dispositions,  and  was,  in  fact,  but 
an  ebullition — injudicious  it  may  be,  but  still  not  unnatural — 
springing  from  excessive  maternal  affection,  deeply  moved 
by  the  painful  sight  of  a  son's  deplorable  and  hopeless  suf- 
fering. 

It  appears  to  me  that  never  before  was  such  slight  ground 
as  the  testimony  in  this  case  furnishes  deemed  sufficient  by  a 
court  to  invalidate  a  wilL 

HL  The  motive  or  feeling  which  prompted  the  bequest  to 
the  mother  in  this  case,  was  not  without  some  rational  foun- 
dation, and  is  not  to  be  regarded  as  if  it  were  a  bequest  to  a 
stranger.  The  decedent  was  weak,  deplorably  ill,  and — 
whether  the  wife  was  chargeable  or  not  with  neglect — all  the 
testimony  shows,  that  with  his  mother  he  found  superior 
care,  treatment,  and  nursing.  It  won  upon  his  affections,  and 
he  rewarded  it 

Upon  reviewing  all  the  testimony,  the  case  seems  to  be, 
not  one  of  undue  influence  exerted  on  a  testator's  mind, 
respecting  his  testamentary  dispositions,  but  simply  one  of 
those  unfortunate  but  too  common  cases  in  which  domestic 
disagreements,  having  no  reference  whatever  to  testamentary 
dispositions,  produced  unkindness  and  ill-feeling ;  under  the 
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influence  of  which,  and  without  any  prompting  or  persuasion 
from  any  quarter,  a  codicil  unfavorable  to  the  wife  was  exe- 
cuted. The  facte  appear  to  be  simply  these : — The  testator 
was  sorely  afflicted — he  found  himself  much  more  comforta- 
ble with  his  mother  than  at  his  own  house — better  nursed 
and  more  kindly  and  assiduously  cared  for — and  he  desired 
to  stay  there.  He  was  very  sick  and  very  weak — his  wife 
did  not  cling  to  him — she  opposed  his  staying  at  his  mother's 
— she  even  reproached  and  taunted  him  in  what  was  very  far 
from  being  a  loving  manner — he  was,  no  doubt,  petulant  and 
captious,  although  not  at  all  times  wholly  without  provoca- 
tion— and  his  mother,  with  some  unnecessary  vehemence, 
perhaps,  took  part  with  him  in  the  disagreement 

Bitterness  of  feeling  was  by  these  means  engendered 
between  the  testator  and  his  wife ;  and  in  this  unfortunate 
condition  of  things  he  made  his  will.  He  knew  that  his  wife 
was  pecuniarily  independent  of  him,  and  he  gave  what  he 
had  to  give  where  his  affection  at  the  time  led  him  to 
bestow  it. 

This  may  not  have  been  done  wisely,  or  kindly,  or  even 
justly,  but  I  must  say  that  I  think  it  was  done  legally  and 
validly. 


The  Subrogate. — The  will  propounded  for  proof  is  dated 
and  was  executed  the  twenty-seventh  day  of  January,  1855, 
and  the  codicil  thereto  on  the  twenty-seventh  day  of  Febru- 
ary. By  the  will,  after  some  trifling  bequests,  the  testator 
gave  his  property  in  trust  to  his  executors,  to  pay  one-third 
of  the  income  to  his  "  beloved  wife,  Phoebe  Ann  Darley,"  so 
long  as  she  remained  unmarried,  and  to  apply  the  remaining 
two-thirds  for  the  benefit  of  his  two  children,  with  survivor- 
ship, in  case  of  death  without  issue  and  unmarried ;  and  if 
they  both  died  unmarried  and  without  issue,  their  shares 
were  given  over  to  William  and  John  Fyfe.  Francis  Mann 
and  John  Darley,  the  testator's  father,  were  nominated  exec- 
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ntors,  and  also  guardians  of  the  persons  and  estates  of  the 
children. 

By  the  codicil,  the  decedent  revoked  the  provision  in  favor 
of  his  wife  contained  in  the  will,  and  in  lieu  thereof  directed 
the  payment  of  one-third  of  the  income  to  his  mother  during 
life,  and  on  her  decease  to  his  father  for  life. 

The  probate  of  both  these  instruments  is  contested  by  the 
decedent's  widow,  on  the  allegation  that  they  were  unduly 
procured.  The  testator  was  married  in  August,  1849,  was 
twenty-seven  years  of  age  at  the  time  of  his  death,  and  left 
surviving  him  his  wife  and  two  young  children— one  about  nine 
months  and  the  other  nearly  five  years  old.  He  resided  and 
kept  house  in  Macdougal-street,  New  York,  and  his  parents 
lived  in  Brooklyn.  He  was  in  partnership  with  Mr.  Boyce, 
his  father-in-law,  and  had  made  his  money  in  that  business. 
For  some  two  years  he  had  been  afflicted  with  consumption 
and  scrofulous  abscess,  but  he  was  able  to  go  out  until  a  short 
time  before  his  death.  On  the  21st  of  December,  1854,  he 
called  at  his  parents1  house  in  Brooklyn,  and  was  induced  by 
them  to  remain  one  night,  as  appears  from  a  note  to  his  wife, 
stating,  "  You  need  not  expect  me  home  to-night — my  parents 
have  persuaded  me  to  stay  with  them  over  night"  There  is 
a  draft  of  a  letter,  found  among  his  papers,  addressed  to  his 
wife,  but  which  does  not  appear  to  have  been  sent  to  her,  in 
which  he  says,  "  When  I  left  my  home,  I  had  no  idea  of 
remaining  here ;  it  was  my  intention  of  merely  explaining 
to  my  parents  my  unhappiness,  of  which,  up  to  this  time, 
they  had  no  knowledge.  My  troubles  up  to  this  time  I  had 
kept  from  them,  for  they  were  opposed  to  my  early  marriage, 
and  as  I  had  made  my  bed  so  should  I  lay;  but  your  cold- 
ness, unfeeling  coldness,  to  a  sick  dependent  husband,  I  could 
bear  no  longer."  .  .  "  My  parents  persuaded  me  to  remain 
over  night,  my  every  want  has  been  attended  to— and,  oh  I 
with  what  cheerfulness!"  .  .  "I  shall  spend  the  holidays 
with  my  parents — they  may  be  the  last  I  Bhall  spend  upon 
this  earth,  and  they  are  best  entitled  to  my  society — if  they 
wish  it'9    Mr.  Martin  states,  that  he  saw  the  decedent  at  his 
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store,  106  William-street,  about  a  week  after  he  went  to 
Brooklyn,  and  he  said  "  he  was  to  return  on  the  Wednesday 
following."  He  likewise  learned  from  the  decedent's  father, 
that  "  there  was  some  little  difficulty  in  the  family ;  his  wife 
persuaded  him  to  remain,  as  he  came  there  in  the  after- 
noon, and  it  was  cold."  The  decedent  also  stated  to  Dr. 
Green,  "  that  he  came  over  without  intention  of  staying,  but 
finding  his  mother  out,  his  father  urged  him  to  stay  till  she 
came  in;  that  when  she  came  in,  he  concluded  to  stay." 
Three  days  before  his  death,  the  decedent  dictated  and  signed 
a  paper,  in  which  occur  the  following  passages : — "  I  solemnly 
asseverate  that  my  father  or  mother  had  nothing  whatever  to 
do  with  my  coming  to  Brooklyn ;  and  although  repeatedly 
urged  by  them  to  come  on  a  visit,  in  which  my  family  were 
included,  even  to  my  servant,  I  so  consulted  my  wife's 
wishes,  as  to  decline  every  invitation,  and  in  fact  almost 
deserted  my  old  parents  to  gratify  her ;  and  when  I  came  to 
Brooklyn,  it  was  without  the  least  idea  of  remaining ;  but 
weakness,  combined  with  the  lateness  of  the  hour,  and  incle- 
mency of  the  weather  peculiar  to  the  season  of  the  year, 
induced  me  to  remain.  My  wife  and  mother  know  the  rest" 
Mr.  Morgan  also  testifies,  that  some  time  in  the  second  week 
of  January,  the  decedent  stated  to  him  that  "  he  had  no 
intention  of  staying  at  Brooklyn  when  he  came ;  that  his 
mother  induced  or  urged  him  to  stay  ;  that  he  had  sent  for 
some  things,  and  they  had  not  been  sent,  and  in  consequence 
this  difficulty  had  occurred  which  had  kept  him  there  up  to 
that  time." 

It  thus  appears,  that  whatever  were  the  sources  of  the 
decedent's  discontent,  he  had  not  deliberately  determined  to 
desert  his  family,  but  at  first  was  persuaded  to  remain  over 
night  with  his  parents,  and  even  then  did  not  intend  to  pro- 
long his  visit  beyond  the  holidays.  It  resulted,  however, 
otherwise.  On  the  22d  of  December  he  sent  his  father  with 
a  note  to  his  wife,  requesting  some  articles,  and  saying, 
"  Send  George  over  by  father ;  wrap  him  up  warm ;  I  shall 
spend  the  holidays  here.    I  am  writing  you  a  letter ;  father 
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cannot  wait  for  it ;  shall  be  pleased  to  see  yon,  mother,  and 
George  over  here,  if  yon  have  time."  The  articles  requested 
not  having  been  sent,  the  decedent's  mother  called  the  next 
day  at  the  house  in  Macdougal-street,  and  obtained  them. 
At  thjit  time  some  dispute  arose,  and  as  Mrs.  Boyce  testifies, 
Mrs.  Darley  the  elder  "  forbid  any  member  of  our  family 
ever  darkening  her  doors.  She  said  his  wife  had  been 
entirely  a  useless  wife  to  him  .  .  .  She  hoped  we  would 
never  see  him  alive."  Ellen  Cullen,  the  servant  who  accom- 
panied the  decedent's  mother  on  this  occasion,  states,  that 
what  Mrs.  Darley  said  was  this:  "She  stretched  out  her 
hand,  saying  good-bye ;  it  is  not  likely  we  shall  meet  again, 
for  I  shall  never  darken  your  doors."  The  decedent  kept  a 
pocket  diary,  in  which  he  made  entries,  commencing  with 
the  21st  of  December  and  continuing,  with  some  exceptions, 
until  he  became  too  ill  to  write.  It  is  evident  from  some  of 
the  first  entries,  that  he  was  in  the  first  instance  "  persuaded'1 
to  remain  at  Brooklyn,  and  that  his  parents,  on  their  return 
from  New  York,  reported  to  him  unkind  treatment  on  the 
part  of  his  wife  and  her  family. 

Notwithstanding  his  illness,  Mr.  Darley  was  not  confined 
to  the  house,  but  went  out  frequently,  and  visited  New  York 
at  least  ten  times  in  the  month  of  January  and  five  in  Febru- 
ary. This  fact  is  important,  in  judging  to  what  extent  his 
intercourse  with  his  wife  depended  upon  his  or  upon  her  voli- 
tion. Mrs.  Boyce  testified,  that  he  called  at  the  house  in 
New  York  about  two  weeks  after  he  had  left,  took  dinner, 
and  though  a  little  "  dissatisfied"  and  "  irritable,"  said  he 
would  be  over  in  a  few  days  to  stay.  He  called  again  the 
next  week,  and  "  wanted  some  arrangements  made  about  his 
room — some  thingB  moved — it  was  all  done.  He  said  he 
would  be  back  on  the  Monday  after.  After  that,  he  said  he 
would  not  come  permanently  till  Wednesday — he  had  a  pre- 
vious engagement  I  think  he  came  after  that  to  say  he  was 
not  coming  at  all."  This  testimony  as  to  his  intention  to 
return  is  fully  corroborated.  On  the  1st  of  January  he 
enters  in  his  diary,  "  Mr.  Smith  called ;  from  him  was  glad 
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to  hear  children  were  well — it  is  too  bad  to  be  separated  from 
them."  On  the  4th  of  January,  he  writes,  "  Phebe  has 
called ;  she  has  done  her  duty ;  I  forgive  what  she  has  said  ; 
if  my  relations,  Sarah  in  particular,  would  only  let  us  alone, 
I  should  be  happy."  The  next  day  he  was  visited  by  Mrs. 
Pignolet,  in  Brooklyn.  She  met  him  as  he  was  going  out 
with  his  father,  and  said  to  him,  "  how  comfortable  you  all 
appear  here ;"  and  he  replied,  "  but  Mrs.  Pignolet,  I  have  a 
home  and  a  family  and  children,  and  I  must  go  there."  Thus 
a  reconciliation  having  taken  place,  and  the  period  originally 
contemplated  for  his  visit  expired,  there  was  a  manifest  dis- 
position te  return  to  his  residence.  On  the  5th,  he  says  in 
his  diary,  "  anticipate  seeing  the  children  with  great  plea* 
sure ;"  and  on  the  6th,  "  my  wife  came  over  to  see  me — was 
delighted  to  see  her."  Still  he  did  not  return,  though  able 
to  call  at  the  house  on  the  8th  and  10th.  On  the  12th,  he 
received  a  note  from  his  wife,  which  he  says  "  was  such  a 
one  as  a  wife  should  write ;"  and  the  next  day  he  answered 
it,  appointing  his  return  on  the  ensuing  Wednesday,  the  17th. 
But  the  promise  was  not  fulfilled ;  and  so  the  matter  went 
on  until  it  is  obvious  he  fully  made  up  his  mind  to  remain  in 
Brooklyn— complaining  of  his  wife,  for  being  "cold*  and 
" determined  to  have  her  own  way;"  and  refusing  to  leave, 
because  he  was  "  doing  well  there,"  and  "  self-preservation 
is  the  first  law  of  nature."  Still  no  open  rupture  took  place, 
though  his  absence  from  home  must  have  been  a  constant 
source  of  annoyance  to  his  wife  and  her  family,  and  its  ten* 
dency  was  inevitably  to  promote  mutual  dissatisfaction. 
While  affairs  stood  in  this  condition,  he  made  his  will  on  the 
27th  of  January,  in  which  he  left  his  wife  the  income  of  one- 
third  of  his  estate ;  and  then,  precisely  one  month  after,  he 
revokes  this  gift,  and  makes  his  mother  the  beneficiary  of  his 
bounty.  It  certainly  creates  great  suspicion,  to  find  such  an 
important  variation  so  suddenly  made;  and  it  should  be 
accounted  for,  especially  when  made  in  favor  of  the  party 
with  whom  he  was  living.  Again,  it  is  worthy  of  note,  that 
the  testator's  health  had  been  gradually  declining;  from  the 
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S2d  of  February  he  had  been  very  ill,  and  on  the  26th,  when 
"  all  thought''  he  " was  going  to  die,"  he  received  the  last 
rites  of  the  church.  The  entry  he  made  in  his  diary  on  the 
27th  was,  "  miserable  all  night  and  day — horrid  weak— could 
not  stand/  It  was  during  this  period  the  codicil  was  pro- 
jected and.  consummated,  when  his  great  prostration  and  the 
urgency  of  his  symptoms  were  supposed  to  indicate  speedy 
dissolution.  This  circumstance  adds  another  reason  for  great 
caution  and  circumspection  in  weighing  the  circumstances 
attending  the  performance  of  the  act 

In  judging  of  the  validity  of  this  instrument,  the  first  duty 
is  to  ascertain  the  state  of  the  decedent's  mind,  and  whether 
it  was  so  debilitated  as  to  render  him  susceptible  of  being 
unreasonably  influenced  by  others..  Mr.  Boot,  one  of  the 
subscribing  witnesses  to  the  will  made  the  month  before, 
states,  that  after  the  will  was  executed  the  decedent  remained 
in  his  store  some  time,  waiting  for  his  father.  He  sayB,  "  I 
observed  a  very  great  change  in  him  from  what  I  had  known 
previously — it  was  mentally  and  bodily — the  feebleness  of 
his  body  seemed  to  be  communicated  to  his  mind.  He  was 
peevish  and  fretful,  and  what  I  should  call  childish  in  his 
manner.  It  was  evinced  both  in  matter  and  manner.  I  waft 
first  struck  by  the  remark  that  he  made  in  a  whining,  peevish 
manner,  "  why  don't  my  father  come  in  f  he  has  no  business 
to  leave  me  here  so  long.  .  .  That  remark  was  repeated  once 
or  twice . » interrupting  the  general  conversation.  Another 
remark  he  made  was,  'your  father-in-law  is  very  different 
from  my  father-in-law.'  I  led  him  away  from  that  subject, 
and  don't  know  what  he  referred  to/'  The  witness  also  sta- 
ted, that  Mr.  Barley  said  he  was  going  to  Brooklyn,  observ- 
ing, "you  know  mother  can  best  take  care  of  me."  Mrs* 
Boyce  mentions  several  circumstances,  indicating  much 
deference  to  his  mother's  directions.  His  wife  requested 
money  to  buy  the  child  a  hat,  and  he  asked  his  mother: how 
much  he  should  give.  His  mother  brought  him  food,  and  he 
would  say, '  I  don't  want  it,  but  if  you  say,  mother,  I  must  eat 
it,  I  will  do  it.'    If  she  was  going  out  of  the  room,  she  would 
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say  sometimes  i  don't  talk/.and  be  would  reply  ( if  you  say 
I  must  not  talk,  I  won't  speak  till  you  come  back.9 "  When 
bis  wife  and  her  mother  on  one  occasion  desired  to  sit  up  all 
night  with  Kim,  and  be  wished  them  to  remain,  he  was  com* 
pelled  to  yield  to  his  mother's  objections,  saying,  "  you  see 
bow  stubborn  she  is."  His  mother  said,  "  John,  if  it  is  your 
wish,  I  will  leave  the  room,  but  the  house  is  my  own,  I  will 
go  where  I  please ;"  she  said  "  if  we  did  stay  she  would  not 
be  responsible  for  anything  that  happened."  The  second 
night  before  he  died  he  took  the  ring  off  his  wife's  finger, 
and  when  she  asked  for  it  back — "  it  was  all  she  had  of  his" 
— he  replied,  "  just  as  mother  says."  Dr.  Green,  the  dece- 
dent's professional  attendant,  testified,  that  from  the  previous 
summer  be  had  gradually  been  "  getting  more  feeble  in  body 
and  mind."  He  saw  him  several  times  in  December,  before 
he  went  to  Brooklyn,  and  says,  "  he  was  extremely  peevish, 
easily  irritated,  easily  excited."  "  He  was  apt  to  put  a  wrong 
construction  on  things  I  thought  had  no  bearing  on  himself. 
Any  observation  made  in  his  presence  he  considered  as 
intended  for  himself.  I  made  great  exertions  to  convince 
him  it  was  not  so.  That  is  usually  the  case. . .  Some  most 
amiable  persons  with  that  disease,  become  peevish  and  un- 
satisfied in  their  own  families. . .  It  is  characteristic  of  that 
disease  to  be  perfectly  under  the  influence  of  present  circum- 
stances, and  it  was  eminently  so  in  his  case."  The  Doctor 
says  there  was  no  mental  "  aberration,"  but  there  was  "  imbe- 
cility," and  such  debility,  "  that  he  was  in  such  a  condition 
as  to  be  bought  by  anything." 

On  the  other  hand,  there  is  the  evidence  of  Drs.  Cullen 
and  Glentworth,  to  the  effect  that  his  mind  was  in  good  con- 
dition. Dr.  Cullen  expresses  the  opinion  that  his  mental  fac- 
ulties "  had  not  become  affected  by  his  disease."  He  observed 
no  wandering,  incoherence,  delirium,  nor  any  slip  of  the 
memory — he  "  conversed  with  great  clearness."  "  He  died  of 
scrofula,"  he  says,  "  and  usually  one  of  its  characteristics  is 
to  leave  the  mind  very  clear,  up  to  the  last  moment  perhaps." 
Dr.  Glentworth  states  that  "  his  mind  was  very  good,  remark- 
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ably  so  for  a  sick  man.  I  noticed  no  incoherence  or  aberra- 
tion. I  thought  his  mind  was  more  active  and  vigorous  than 
otherwise.  I  could  perceive  no  loss  of  memory."  . .  "The 
mind  does  not  usually  suffer  with  the  body,  in  the  disease  he 
was  suffering  under.  It  is  generally  more  buoyant — there  is 
more  vigor."  Mrs.  Steele  says,  "  His  mind  was  very  clear,  I 
should  think.  I  saw  no  indications  to  the  contrary."  Mr. 
McGinnis,  one  of  the  witnesses  to  the  codicil,  thought  "  he 
was  perfectly  sane ;  seemed  to  know  perfectly  well  what  he 
was  doing ;  seemed  natural ;  was  calm  and  collected."  Mr. 
Devoe,  the  other  witness  to  the  codicil,  expressed  substan- 
tially the  same  opinion.  Mr.  White,  Who  drew  and  witnessed 
the  execution  of  the  will,  thought  "  the  decedent's  mind  per- 
fectly sound,"  and  says,  "  I  never  saw  any  one  manifest  more 
clearness  and  more  solicitude  about  his  will."  While,  from 
these  proofs,  there  does  not  appear  to  have  been  anything  like 
mental  aberration,  they  indicate,  in  connection  with  his  com- 
plaints about  his  wife,  the  entries  in  his  diary,  and  various 
other  circumstances,  a  degree  of  nervous  irritability  and  a  loss 
of  tone  and  independence  of  will  which  might  easily  be 
abused. 

That  the  decedent  complained  of  his  treatment  by  his  wife 
is  abundantly  shown  by  all  the  proofs,  after  he  left  his  home 
in  December ;  but  so  far  as  I  can  discover,  his  dissatisfaction 
related  chiefly  if  not  entirely  to  her  want  of  attention,  and 
coolness — that  he  was  not  allowed  a  fire  in  his  room,  and  the 
house  was  too  crowded.  The  reasonable  answer  to  these 
charges  was,  that  he  had  been  living  in  the  same  house,  with 
his  brother-in-law,  nearly  five  years ;  that  his  mother-in-law, 
with  whom  he  had  spent  two  summers,  at  Fishkill,  without 
paying  any  board,  was  spending  the  winter  with  him,  at  his 
own  solicitation ;  that  he  was  not  allowed  fire  in  his  sleeping 
room  by  the  express  directions  of  his  physician ;  and  that,  in 
the  language  of  the  Doctor,  "  he  was  very  well  attended  to 
and  cared  for,  and  very  pleasantly  situated  at  home."  His 
wife  was  delicate,  and  had  the  charge  of  a  young  babe,  but 
his  mother-in-law  assisted  in  attending  him ;  and  she  testifies 
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that  she  herself  dressed  the  abscess  in  his  back  "  twice  a  day 
nearly  for  a  year."  As  to  the  state  of  feeling  between  him 
and  his  wife,  a  number  of  witnesses  show,  so  far  as  sneh  a 
point  can  be  established)  that  it  was  harmonious,  tender,  and 
affectionate,  I  mean  externally.  Mrs*  Boyce  says,  "  He  never 
had  any  difficulty  with  the  other  members  of  his  family,  that 
I  know.  He  never  had  any  serious  difficulty  with  his  wife. 
Their  intercourse  was  apparently  as  affectionate  as  in  other 
cases  of  man  and  wife.  The  greatest  fault  he  had  with  her 
was  that  she  was  too  economical."  Mr.  Morgan,  who  was 
about  the  same  age  as*  the  decedent,  and  was  on  intimate 
terms  with  him,  states,  that  towards  the  1st  of  December  Mr. 
Darley,  in  a  conversation  at  his  house  in  Macdougal-street, 
said,  "  that  he  had  a  great  deal  to  be  thankful  for ;  he  had  a 
comfortable  home;  that  his  wife  was  very  attentive,  did 
everything  for  him  that  he  wished,  and  she  had  no  time  to 
do  anything  else  but  wait  on  him.  She  did  everything  for 
him,  and  what  she  could  not  do,  her  sister  did."  "  Previous 
to  this,  I  had  often  heard  him  speak  of  his  wife  in  terms  of 
the  highest  commendation.  I  never  heard  him  speak  other- 
wise of  her,  until  after  he  went  to  Brooklyn."  The  witness 
mentions  several  circumstances  tending  to  corroborate  his 
opinion  of  the  affectionate  character  of  their  relations.  Mr. 
Martin  was  intimate  with  Mr.  Darley,  and  heard  him,  during 
his  sickness,  say  how  well  he  had  been  treated.  Mr.  Shook 
testified  that  the  decedent  frequently  spoke  to  him  before  he 
went  to  Brooklyn  "  in  the  highest  terms  of  his  family,  and  of 
his  wife  in  particular,"  and  he  "  never  heard  him  speak  other- 
wise than  in  commendation  of  her."  Mrs.  Clearwater,  who 
was  well  acquainted  with  the  decedent  and  his  wife,  and 
visited  at  their  house,  characterizes  their  intercourse  as  har- 
monious, and  says,  "  he  always  spoke  of  her  with  perfect 
kindness ;  I  repeatedly  heard  him  say  that  the  family  treated 
him  too  well ;  they  had  done  too  much  for  him ;  he  never 
could  repay  them  for  it — they  were  always  ready  to  wait 
upon  him."  Mr.  Clearwater  testifies  that  he  heard  the  dece- 
dent say  "  his  wife  was  not  in  very  good  health,  and  the 
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fiunily,  together  with  her  and  Mrs.  Boyce,  had  done  too  much 
for  him ;  they  were  always  ready  to  run  for  him  at  any  time. 
The  intercourse  between  him  and  his  wife  was  perfect  har- 
mony ;  he  always  spoke  of  her  in  the  highest  terms  to  me." 
The  Rev.  Mr.  Shaw  visited  in  the  family,  but  never  heard 
any  complaint  from  the  decedent  until  he  visited  him  in 
Brooklyn.  Catharine  Dreger,  who  had  charge  of  Mr.  Dar- 
ley's  youngest  child,  says,  "  he  never  complained  about  not 
having  fire ;  almost  all  of  them  waited  upon  him ;  he  never 
complained  that  he  was  not  well  waited  upon,"  and  she 
"  never  heard  of  any  trouble  between  him  and  his  wife,  while 
he  was  there. . .  The  abscess  in  his  back  was  dressed  twice  a 
day,"  by  his  wife  and  his  mother-in-law,  Mrs.  Boyce.  Dr. 
Green  thought  "  he  was  very  well  attended  to  and  cared  for, 
and  very  pleasantly  situated."  He  "  never  knew  of  his  being 
neglected;"  nor  heard  any  complaint  of  his  wife  "previous 
to  his  going  to  Brooklyn,  and  they  were  not  very  definite 
then,"  but  "  all  fancy,"  in  his  opinion. 

This  evidence  appears  satisfactory,  both  in  regard  to  bis 
treatment  at  home  and  the  absence  of  any  open  complaints ; 
and  yet,  from  the  first  day  he  spent  under  his  parents'  roof, 
he  expressed  in  the  freest  manner  his  dissatisfaction,  even  to 
such  a'degree  as  to  attribute  to  the  neglect  of  his  family  the 
wretched  physical  condition  to  which  he  was  reduced.  The 
letter  he  wrote  his  wife  on  the  22d  of  December  is  filled  with 
allusions  to  her  unkindness.  Was  this  a  delusion,  or  was  it 
founded  on  fact  f  It  is  certainly  difficult  to  form  an  intelli- 
gent opinion  upon  such  a  point,  when  we  consider  the  pri- 
vacy which  ordinarily  attends  the  domestic  intercourse  of 
husband  and  wife.  But  still  I  am  inclined  to  conclude  that 
up  to  a  short  period  before  leaving  home,  no  cause  for  disa- 
greement existed ;  and  that  whatever  difficulty  subsequently 
arose  was  in  consequence  of  his  irritable,  nervous  condition, 
dwelt  and  pondered  upon  until  its  extent  and  importance  be- 
came greatly  exaggerated.  The  difference  between  his  wife 
and  parents  added  fuel  to  the  excitement,  his  tarrying  away 
from  home  naturally  increased  the  coolness,  and  though  there 
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was  for  a  time  a  mutual  condonation,  the  quarrel  might  rea- 
dily be  revived  by  the  slightest  circumstance. 

I  will 'now  proceed  to  inquire  into  the  history  of  the  prepa- 
ration and  execution  of  these  testamentary  papere,  and  see  to 
what  extent  they  emanated  from  the  decedent,  and  how  far 
the  party  interested  to  sustain  them  was  privy  to  the  transac- 
tion, or  interfered  in  their  procuration — and  in  this  connec- 
tion, it  is  worthy  of  notice  that  the  provision  for  the  wife, 
in  the  instructions  given  for  drawing  the  will,  had  been 
altered  by  some  person  before  they  reached  the  draftsman. 

The  will  was  drawn  by  Mr.  White  upon  the  written  instruc- 
tions of  the  decedent,  enclosed  in  a  sealed  envelope,  and 
handed  to  the  counsel  by  his  father,  a  week  or  ten  days  be- 
fore the  27th  of  January.    The  instructions  were  returned 
for  further  explanation  in  consequence  of  a  line  having  been 
drawn  through  the  words,  "  one  third,"  in  the  portion  of  the 
letter  directing  what  share  of  the  income  should  be  given  to 
his  wife.    When  the  instructions  were  returned,  "  one  third" 
was  written  over  the  erasure  in  the  decedent's  handwriting. 
Mr.  Darley's  father  brought  back  the  instructions,  made  some 
verbal  explanations,  and  said,  "he  wanted  it  done  as  soon  as 
possible,  and  that  he  had  not  interfered  with  John  about  it ; 
he  had  taken  his  own  way."    The  decedent's  father  accom- 
panied him  to  New  York  when  he  came  to  execute  the  will, 
though  he  was  not  present  at  the  ceremony.    In  respect  to 
the  codicil,  Mr.  White  states  that  he  received  from  the  testa- 
tor a  letter  requesting  information  how  far  his  power  of  testa- 
mentary disposition  extended  over  his  property,  and  having 
given  the  proper  reply,  received  another  letter,  dated  Feb- 
ruary 23,  directing  him  to  draw  a  codicil,  giving  that  portion 
his  wife  would  have  had,  to  his  mother  for  life,  and  on  her 
decease,  to  his  father  for  life.    Mr.  White  had  some  two  or 
three  interviews  with  the  father  in  respect  to  the  codicil ;  but 
nothing  appears  to  have  passed  showing  any  interference, 
except  so  far  as  may  be  inferred  from  the  circumstances  de- 
tailed.   It  is  thus  shown  that  the  testamentary  papers  in  con- 
troversy were  drafted  upon  the  decedent's  written  instruo- 
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tions,  and  that  the  father  was  the  medium  of  communica- 
tion between  the  decedent  and  the  counsel.  It  ie  proper  also  to 
add  that  the  decedent  was  very  particular  in  his  directions 
that  the  "will  should  be  drawn  very  carefully,  so  that  it 
could  not  be  broken,  for  there  might  be  law-suits  about  it." 
The  will  was  executed  at  the  store  of  Mr.  Boot,  No.  7  Nas- 
sau-street, New  York;  the  father  was  not  present,  though 
aware  of  the  transaction.  The  codicil  was  executed  at  the 
father's  house  in  Brooklyn ;  the  witnesses  were  called  in  by 
the  father;  Mrs.  Darley,  the  mother,  told  Ellen  Oullen  he 
had  gone  for  them,  and  both  father  and  mother  were  present 
at  the  ceremony.  They  were  fully  conversant,  therefore, 
with  the  facts.  How  far  any  disposition  existed  on  the  part 
of  his  parents  to  affect  his  testamentary  acts,  must  next  be 
examined. 

Mrs.  Pignolet  testified  that  she  visited  the  decedent  three 
times  during  his  illness,  at  his  father's  house  in  Brooklyn. 
By  the  decedent's  diary,  it  appears  that  two  of  these  visits 
were  on  the  5th  and  30th  of  January.  She  says,  "  each  visit 
Mrs.  Darley  spoke  of  John,  most  of  her  time  and  conversa- 
tion. She  said  she  hoped  he  would  not  return  to  New  York, 
she  would  rather  he  would  remain  with  her.  She  spoke 
very  unfavorably  of  his  wife,  and  found  fault  with  her  treat- 
ment of  him,  and  also  found  fault  with  her  mother  and  sis- 
ters. She  said  his  wife  came  to  see  John,  but  she  did  not 
wish  her  to  come ;  one  reason  was,  be  was  worse  after  she 
left,  they  talked  so  much ;  and  she  conveyed  to  me  the  im- 
pression, that  John  was  more  disposed  to  be  satisfied  with  his 
wife  after  she  left  That  there  was  too  large  a  family  at 
John's  house,  was  one  cause  of  complaint.  She  said  she 
didn't  like  to  go  there.  She  said  his  wife  was  a  woman  with- 
out feeling  altogether ;  she  had  no  feeling  at  all.  She  said 
he  was  not  going  to  leave  her  anything;  one  reason  was,  her 
father  was  well  enough  off.  At  one  conversation,  he  was 
going  to  dispose  of  his  property,  so  that  his  wife  should  have 
none  of  it,  and  they  themselves  were  to  have  it — his  father 

said  she,  Mr.  Darley,  her  husband,  was  to  settle  a  house  upon 
Vol.  in— 32 
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her,  and  she  was  willing  he  was  to  have  what  was  to  come 
from  John.  She  gave  me  to  understand  she  was  going  to  get 
the  children  as  much  as  she  could  from  the  control  of  her 
family — as  much  as  they  could — she  always  used  Mr.  Darley 
in  the  arrangement.  I  understood  Mrs.  Darley  that  they 
would  endeavor  to  retain  his  property,  and  get  the  control  of 
the  children.  There  was  a  general  dissatisfaction  with  the 
Boyce  family.  She  said  she  was  desirous  of  keeping  him 
there,  and  from  the  influence  of  the  Boyce  family.  She 
didn't  want  him  ever  to  go  back  there  again;  she  said, 
1  John  will  gradually  find  out  how  much  better  it  will  be  for 
him  here  than  there,  by  the  better  treatment  he  receives.' " 
That  the  particular  plan  of  disposition  in  relation  to  the 
property,  expressed  by  Mrs.  Darley,  was  not  precisely  carried 
out  in  the  will,  does  not  discredit  Mrs.  Pignolet's  testimony, 
but  only  shows  that  the  exact  scheme  was  not  perfected  in 
the  way  proposed.  The  importance  of  this  evidence  consists 
in  its  exhibition  of  a  general  intent  in  respect  to  the  son's 
property,  adverse  to  the  interests  of  the  wife. 

This  disposition  on  the  part  of  the  mother  existing,  it  was 
actively  manifested  throughout  the  whole  course  of  his  ill- 
ness. Ellen  Cullen,  the  domestic,  who  attended  him,  deposes 
that  at  the  first,  his  mother  used  to  leave  the  room  when  his 
wife  called  to  see  him,  but  that  latterly  "  she  remained,"  or 
else  the  servant  "  stayed,"  so  that  his  wife  "  had  no  opportu- 
nity of  being  alone  with  him,  or  speaking  to  him  in  private/' 
Ellen  says  this  began  about  three  weeks  before  his  death, 
which  would  bring  it  about  to  the  time  the  codicil  was  be- 
ing prepared;  and  she  says  the  reason  was,  they  always 
found  him  so  much  worse  after  his  wife's  visit,  it  took  a  day 
to  bring  him  around  right  She  also  states  that  five  weeks 
before  he  died,  Darley  told  his  mother  never  to  leave  the 
room  when  his  wife  came ;  she  "used  to  tell  such  stories  that 
it  made  him  ill.9'  Mrs.  Pignolet's  version  of  the  motive,  as 
just  observed,  was  altogether  different;  within  five  weeks 
prior  to  his  death,  however,  his  own  diary  shows  a  visit  from 
his  wife,  when  she  was  as  "kind  as  she  knew  how."    This 
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was  precisely  two  weeks  before  the  codicil  was  executed,  and 
there  does  not  appear  to  have  been  any  other  visit  made  by 
the  wife  until  some  twelve  days  after,  so  there  can  be  no 
doubt  Ellen  was  mistaken  as  to  the  period  of  time  when 
these  instructions  were  given.  The  decedent  being  thus  sit- 
uated in  the  house  of  his  parents,  and  receiving  his  wife  only 
in  the  presence  of  third  persons,  it  may  be  well  to  see  still 
further  how  much  he  was  encouraged  in  continuing  upon 
terms  of  harmony  with  her.  Dr.  Green  says,  "  I  heard  his 
mother  speak  to  him  about  his  wife,  when  I  visited  him  in 
Brooklyn.  They  were  the  most  awful  tirades  I  ever  heard. 
She  was  exceedingly  abusive.  She  told  me  he  would  have 
died  if  she  had  not  kept  him  there  and  taken  care  of  him." 
"  It  was  at  one  of  my  first  visits.  Two  or  three  times  she  was 
pretty  much  the  same.5'  Mrs.  Pignolet  testifies  to  declara- 
tions of  a  similar  character,  and  also  that  the  mother  stated, 
"  after  his  wife's  visits  she  had  to  undo  what  she  had  done — 
that  the  visits  of  the  wife  had  undone  what  she  had  done  in 
getting  him  reconciled,  his  mind  composed — resigned,  as  it 
were,  to  everything,  as  '  I  want  to  have  him ;'  bo  much  so, 
she  thought  she  would  keep  his  wife  from  going  in,  in  future, 
if  she  could ;  after  his  wife  was  gone  she  always  had  more 
trouble ;  he  was  more  restless  and  dissatisfied.  She  did  not 
wish  them  to  have  any  communication  together."  Mr. 
Martin  testifies  to  violent  complaints  made  by  the  dece- 
dent's mother,  in  the  presence  of  the  decedent,  on  the  11th 
of  March,  as  to  his  wife's  treatment  and  conduct ;  and  a  rep- 
etition of  the  same  statements  in  the  hall  where  she  de- 
tained him  three-quarters  of  an  hour.  He  was  there  on  the 
15th  of  March,  two  days  before  the  decedent  died,  when 
Mrs.  Darley  called  with  the  children,  and  a  painful  scene  was 
enacted,  which  I  do  not  desire  to  detail.  Mr.  Shook  saw  the 
decedent  at  Brooklyn  about  the  middle  of  February;  his 
mother  was  present,  and  "  there  was  a  good  deal  said  by  her 
in  reference  to  John's  wife  and  family.  She  complained  that 
they  were  the  cause  of  killing  her  son,  or  to  that  effect" 
He  went  there  with  Mr.  Smith ;  the  mother  came  in,  and 
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commenced  talking.  John  asked  her  to  leave  the  room, 
saying  it  was  his,  and  she  replied  it  was, "  till  he  died."  "  He 
wished  her  to  leave  the  room ;  she  did  not,  but  took  a  seat" 
The  Bev.  Mr.  Shaw,  the  clergyman  who  married  the  dece- 
dent, testified  that  he  visited  him  at  Brooklyn,  somewhere 
between  January  20  and  February  1,  and  found  him  very 
much  excited  on  the  subject  of  his  domestic  affairs;  his 
mother  was  not  present,  but  he  had  a  conversation  with  her 
in  the  hall,  in  the  coarse  of  which  she  spoke  in  severe  terms 
of  her  daughter-in-law.  There  can  be  no  doubt,  then,  of 
this  hostile  feeling,  and  of  its  constant  manifestation.  It 
broke  out  first  on  the  22d  of  December,  when  the  mother 
called  at  Macdougal-street,  but  it  had  existed  before.  The 
decedent  himself  acknowledged  that  his  parents  had  been 
opposed  to  his  "  early  marriage,1'  and  Mrs.  Boyce  testified  that 
there  was  a  period  when  "  the  mother,  Mr.  Darley,  and  his 
wife,  did  not  visit  for  a  short  time,"  and  that  in  conversation 
about  taking  his  family  to  his  father's  house,  the  decedent 
said  "  he  never  would  take  them  there ;  his  mother  and  his 
wife  never  could  agree."  He  said,  repeatedly,  "he  never 
had  any  wish  to  go  to  Brooklyn — he  would  always  remain 
with  us — with  our  family."  Mrs.  Clearwater  states  that  after 
his  return  from  the  country,  in  the  fall  of  1854,  she  heard 
him  say,  "it  never  would  do  for  his  wife  to  go  and  live  in 
Brooklyn  with  his  mother ;  he  said  his  wife  was  always  a 
quiet,  docile  woman,  who  never  interfered  with  any  body's 
business.  I  have  heard  him  say,  a  number  of  times,  his  mother 
was  an  uneasy,  restless  woman.  I  believe  the  conversation 
was  brought  out  by  an  invitation  from  his  mother,  and  that 
Darley  said  his  wife  should  not  go." 

Such  are  the  circumstances  attending  this  unhappy  case, 
and  they  present  a  question  by  no  means  free  from  embar- 
rassment. Here  was  a  young  married  man,  living  upon  terms 
of  apparent  amity  with  his  wife,  uniformly  treating  her  with 
kindness,  and  commending  her  good  qualities  to  his  confiden- 
tial companions — affected  to  tears,  at  the  idea  of  parting  with 
her,  a  few  months  before,  when  going  into  the  country — refu- 
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sing  his  parents'  invitation  to  their  house,  on  the  ground  of  a 
probable  want  of  harmony  between  them  and  his  wife — and, 
tip  to  the  21st  December,  when  he  left  his  home,  never  giv- 
ing utterance  to  the  slightest  complaint  of  ill-treatment  or 
want  of  affection.    He  visits  his  father's  house,  he  says,  for 
the  purpose  of  "  explaining  his  unhappiness,"  and  without  any 
intention  of  remaining.    He  is  in  the  first  place  persuaded  by 
his  mother  to  remain  there  over  night    By  the  next  morn- 
ing he  has  determined  to  continue  during  the  holidays — a 
conclusion  not  likely  to  be  changed  after  hearing,  from  one 
side  only,  an  account  of  the  difficulty  between  his  mother 
and  his  wife.    On  the  fourth  of  January  his  wife  called  to 
see  him,  a  reconciliation  took  place,  and  from  that  time  the 
decedent  evidently  intended  to  return  to  his  own  home. 
Changes  were  made  in  his  apartments,  and  the  day  even 
fixed  for  his  return,  and  yet  he  still  held  on,  when  he  was 
without  any  apparent  cause  for  fresh  dissatisfaction.    On  the 
27th  of  January  he  made  his  will,  giving  his  wife  the  income 
of  one-third  of  his  estate ;  so  that  it  is  evident,  up  to  that 
point  no  influence  had  disturbed  materially  his  testamentary 
intentions  in  her  favor.    It  is  true,  when  the  instructions 
reached  the  counsel  a  line  had  been  drawn  through  the  direc- 
tion to  give  "  one-third"  to  his  wife ;  but  if  that  erasure  was 
made  by  him,  it  is  strange  that  he  should  have  returned  the 
instructions  with  the  same  words  written  again  in  his  own 
hand.    I  take  that  fact,  in  connection  with  the  terms  of  the 
will,  and  the  bequest  in  favor  of  his  wife,  after  he  had  been 
over  a  month  under  his  father's  roof,  as  proof  that  whatever 
had  been  the  original  grounds  of  his  complaints,  they  had 
either  been  removed,  or  were  not  of  so  grave  a  character  as 
to  effect  any  great  change  in  his  testamentary  dispositions. 
The  heads  of  a  will,  in  his  writing,  produced  in  evidence, 
show  that  previous  to  leaving  home,  his  views  in  respect  to 
her  portion  had  been  more  liberal,  and  also  that  he  had  not 
proposed  to  place  the  children  under  the  guardianship  of  his 
father.    But  still,  the  will  made  in  Brooklyn  was  not  a 
very  wide  departure  from  his  previous  plan.    What  then 
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occasioned  the  codicil  I  Its  sole  purpose  was  to  take  the 
wife's  portion  and  give  it  to  his  parents.  This  change  of 
intention  was  made  subsequent  to  the  27th  of  January,  and 
the  only  explanation  I  can  find  why  it  took  place  consists  in 
the  letter  written  by  the  decedent  to  Mr.  White,  on  the  23d 
of  February.  He  says  in  this  letter,  "I  am  glad  to  learn  I 
have  control  over  so  large  a  part  of  my  property.  My  wife 
treats  me  with  the  utmost  contempt — neither  comes  to  see  me 
nor  sends  my  children.  She  alleges  I  would  keep  them. 
Now,  I  wish  to  add  a  codicil  to  my  will,  stating,  that  in  con- 
sequence of  her  inhuman  treatment  towards  her  sick  husband, 
he  cuts  her  off  entirely,  saving  only  her  thirds,  or  whatever 
is  proper,  in  my  real  estate — say  five  lots  on  109th-street, 
between  4th  and  5th  avenues,  cost  $1250,  mortgaged  for 
$700.  As  this  is  unproductive  property,  her  interest  will 
amount  to  nothing ;  but  her  father  will  leave  her  $30,000  or 
$40,000.  The  portion  she  would  have  had  I  give  to  my  dear 
mother,  (who  works  like  a  slave  for  me,  and  sustains  life  in 
my  shattered  frame,  day  by  day,  by  her  untiring  attention  to 
my  wants,)  during  her  life-time — or  if  it  would  be  more  con- 
venient for  you,  make  it  a  round  sum  of  $400 — and,  at  her 
decease,  to  father  during  his  life  time,  or  to  whichever  party 
lives  the  longest — and  then  it  goes  back  to  the  children.  Her 
father  gave  her  $1000,  to  purchase  furniture  with— of  couree 
I  do  not  wish  to  touch  or  meddle  with  that — but  my  private 
furniture  I  willed  to  go  to  my  boy,  at  17  years  of  age.  If 
you  wish  the  will,  father  will  bring  it"  The  last  entry  in 
Mr.  Barley's  diary,  previous  to  giving  these  instructions,  of  a 
visit  made  by  his  wife,  occurs  on  the  13th  of  February,  in 
which  he  says,  "  Phoebe  came  in,  stayed  till  2  o'clock,  talked 
and  was  as  kind  as  she  knew  how."  On  the  15th,  he  enters, 
"  Received  a  letter  and  some  things  from  Phoebe."  On  the 
16th  he  went  out.  On  the  17th  he  went  to  New  York.  On 
the  18th  he  rode  out  On  the  19th  he  went  to  New  York.  On 
the  20th  and  21st  he  went  out;  and  on  the  22d,  Mr.  White 
wrote  to  him,  explaining  what  power  of  control  he  had  over 
his  property.    On  the  25th,  he  enters,  "  Phoebe,  mother,  and 
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George  called ;"  and  on  the  27th,  the  very  day  the  codicil 
was  executed,  another  visit  from  Phoebe  and  her  mother  is 
entered.  It  appears,  from  his  letter  to  Mr.  White,  his  wife 
had  not  visited  him  nor  sent  the  children,  and  this  I  under- 
stand to  be  the  alleged  motive  for  altering  his  will.  It  is  true, 
they  called  on  the  25th,  two  days  before  he  carried  out  his 
purpose,  but  he  did  not  relent 

In  judging  whether  this  was  his  own  spontaneous  act, 
conceived  and  consummated  free  from  any  undue  efforts 
to  influence  him,  on  the  part  of  those  by  whom  he  was 
surrounded,  we  must  regard  not  only  his  general  debility, 
but  also  the  peculiar  symptoms  that  had  been  manifested  in 
his  case,  in  respect  to  the  vigor  of  his  mental  powers.  I  am 
satisfied  that  his  mind  was  in  a  state  of  morbid  irritability, 
consequent  upon  his  disease  and  suffering.  He  was  disposed 
to  imagine  slights  and  neglects,  and  exaggerate  trifles  into 
undue  magnitude  and  proportion.  At  the  same  time  the  con- 
dition of  his  body  and  nervous  system  made  peculiarly  grate- 
ful whatever  ministered  to  his  present  physical  comfort. 
When,  therefore,  during  his  visit  at  Brooklyn,  which  he  only 
intended  to  be  temporary,  he  found  himself  pleasantly  situa- 
ted, there  was  an  inclination  to  yield  to  these  inducements, 
though,  as  he  stated,  his  "  duty"  called  him  to  his  wife  and 
children.  This  was  a  course  of  conduct  likely  to  excite  re- 
mark among  his  acquaintance,  and  call  for  expostulation  on 
the  part  of  his  wife.  He  would  naturally  vindicate  himself, 
but  his  complaints  were  general,  and,  bo  far  as  I  can  discover, 
the  most  important  of  them  related  to  a  point  upon  which  his 
wife  was  only  following  the  directions  of  his  medical  attend- 
ant The  others  referred  to  a  want  of  personal  attention,  as  to 
which  the  evidence  shows  he  had  little  if  any  reason  to  com- 
plain. There  is  a  great  absence  of  specification  in  his  charges, 
and  the  manner  in  which  he  talked  to  visitors  evinces  both 
an  abandonment  of  reserve  upon  topics  ordinarily  sacred 
between  husband  and  wife,  and  also  a  morbid  state  of  excite- 
ment as  to  his  domestic  affairs.  The  Rev.  Mr.  Shaw  states, 
that  "  he  was  very  much  excited,"  and  complained  that  his 
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wife  was  "  cold,  and  that  she  had  not  obeyed  him.  She  had 
solemnly  sworn  to  obey  him  and  she  had  not  done  it"  To 
Mr.  Morgan  he  stated  that  "  he  wonld  get  into  a  passion  and 
fly  off  at  a  tangent,  and  his  wife  was  like  the  marble  mantel- 
piece— would  pay  no  more  attention  to  him  than  a  statue." 
At  one  time  he  says  to  Dr.  Green,  that  when  he  scolded  her, 
"  he  never  could  make  her  shed  tears ;"  and  at  another,  when 
told  by  Mrs.  Clearwater  that  she  was  almost  always  in  tears, 
he  replied,  that  "  tears  were  cheap,  they  were  not  for  him." 
His  mother  made  no  secret  of  her  belief,,  that  his  wife's  neglect 
had  killed  him,  and  her  son  learns  to  echo  it.  For  example, 
he  told  Dr.  Green  he  had  "  been  neglected  by  his  wife,  and  if 
it  had  not  been  for  his  mother  he  would  have  died ;"  and 
on  the  eleventh  of  March,  when  looking  at  his  daguerreotype, 
he  burst  into  tears,  and  exclaimed,  "  See  what  a  woman  will 
fetch  a  man  to."  This  language,  from  one  who  had  long 
been  afflicted  with  an  incurable  disease ;  who,  shortly  before 
leaving  his  residence,  had  expressed  deep  gratitude  for  his 
wife's  kindness  and  attentions,  and  shown  every  appearance 
of  being  upon  terms  of  harmony  and  affection,  is  certainly 
strange — I  had  almost  said  unaccountable.  There  is  nothing 
in  the  case  giving  the  least  color  to  such  an  imputation,  ex* 
cept  the  excited  statements  of  mother  and  son,  without  facts 
to  support  them.  His  own  previous  declarations  refute  the 
charge,  the  evidence  as  to  his  treatment  refutes  it ;  and  in 
view  of  the  nature  of  his  disease,  the  proof  of  the  care  which 
had  been  taken  of  him,  and  the  absence  of  all  previous  com- 
plaints,  it  was  certainly  a  violent  imagination,  to  suppose 
that  his  life  had  fallen  a  sacrifice  to  his  wife's  inhumanity. 
These  strange  and  excited  views  had  no  justification  in  fact. 
That  they  must  have  had  a  very  material  influence  upon  his 
testamentary  acts  there  can  be  no  doubt.  They  opened  a 
ready  door  of  access  to  fresh  complaints,  or  evil  suggestions, 
in  relation  to  his  wife's  conduct — and  when  she  failed  to  visit 
him,  or  bring  the  children  for  a  week,  though  during  that 
time  he  himself  went  twice  over  to  New  York,  and  might 
have  called  on  them — and  although  at  her  last  visit  she  had 
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been  "  as  kind  as  she  knew  how/9 — he  writes  to  the  lawyer,  to 
have  her  "  cnt  off"  forthwith.  He  had  left  his  home,  bat 
still  his  wife  followed  him  with  her  attentions,  and  treated 
him  with  kindness.  Her  visits,  which  were  seldom  made 
except  under  jealous  and  watchful  eyes,  were  omitted  for  a 
brief  space,  and  this  is  made  the  occasion,  for  extinguishing  her 
interest  in  his  property,  though  the  alleged  contempt  was 
purged  two  days  before  the  date  of  the  codicil,  by  a  visit 
from  his  wife  and  son.  During  the  course  of  his  illness,  it  is 
manifest  there  were  two  struggling  interests,  the  wife  on  one 
side,  desirous  to  have  her  husband  return  home,  and  the 
mother  on  the  other,  determined  to  retain  him  under  her  own 
charge.  At  one  time  he  yields  to  the  former,  and  prepares 
to  return,  and  then  again  his  purpose  fails  without  any  osten- 
sible reason  springing  from  the  conduct  of  his  wife.  Every- 
thing is  ready  for  him,  but  he  postpones  the  day,  and  finally 
abandons  the  intention  entirely.  Did  he  succumb  to  a 
stronger  will — had  he  been  free  from  influence,  would  he 
have  remained  where  he  was,  and  eventually  have  given  his 
wife's  portion  to  his  mother  ?  Now,  in  forming  an  opinion 
upon  this  question,  it  is  impossible  to  overlook  the  signs 
which  escaped  him  before  third  parties,  manifesting  a  degree 
of  dependence  upon  his  parents  which  was  not  far  removed 
from  weakness.  These  have  already  been  enumerated,  and  I 
will  not  further  allude  to  them  than  to  say  that  they  exhib- 
ited an  impaired  and  weak  volition-— just  that  helpless  and 
impressible  condition  which  presents  no  obstacles  to  the  exer- 
tion of  a  strong  power  on  the  part  of  another.  And  that 
power  was  almost  continually  present  with  him ;  it  was  ani- 
mated with  a  spirit  of  determined  hostility  against  his  wife, 
which  broke  out  frequently  and  violently  in  the  presence  of 
comparative  strangers ;  there  it  was,  night  and  day,  strength* 
ening  its  influence  by  assiduous  attentions,  while  the  wife 
could  only  occasionally  possess  the  opportunity  for  counter- 
acting its  sway,  and  then  under  great  disadvantages.  I  would 
not  for  a  moment  be  understood  as  suggesting  a  doubt  as  to 
the  sincerity  of  those  maternal  ministrations,  which  soothed 
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his  pangs;  far  be  it  from  me  to  undervalue  a  mother's  tender 
care  and  solicitude,  her  unwearied  vigils  and  patient  endu- 
rance; nor  would  I  attribute  these  movements  of  natural 
affection  to  any  other  than  the  holiest  motive.  But  still  it  is 
my  duty,  however  painful  it  may  be,  to  say,  that  the  grati- 
tude which  flows  from  the  heart,  in  response  to  such  kind- 
ness, and  the  influence  acquired  by  maternal  attentions  at  the 
sick  bed,  should  never  be  perverted.  The  power  thus  obtained 
should  be  exercised  otherwise  than  in  fomenting  the  elements 
of  discord.  And  yet,  a  number  of  witnesses  testify,  that  the 
mother  was  loud  in  her  accusations  against  her  daughter-in- 
law,  and  if  I  am  to  believe  a  disinterested  and  respectable 
witness,  avowed  her  deliberate  intention,  that  she  would 
"  endeavor  to  retain"  her  son's  property,  "  and  get  the  control 
of  the  children,"  and  "  keep  his  wife"  from  convening  with 
him.  This  latter  purpose  was  accomplished  in  a  great  de- 
gree— for  there  was  little  intercourse  between  this  unhappy 
couple,  except  under  the  surveillance  of  the  mother  or  a 
domestic.  Whether  the  former  purpose  was  successfully 
accomplished  depends  upon  the  fate  of  this  codicil.  The  pro- 
ject had  not  succeeded  at  the  time  the  will  was  executed,  but 
another  month  passed;  the  decedent  was  gradually  declining ; 
his  wife  was  prevented  from  "  undoing"  what  had  been  done 
in  her  absence,  when  she  appeared  there  on  the  25th  and 
27th  of  February ;  and  was  debarred  from  that  private  and 
confidential  intercourse  which  might  have  led  to  a  better 
understanding.  He  had  failed  so  much,  that  the  day  before 
the  codicil  was  executed  it  was  thought  he  would  expire, 
and  he  received  the  last  ritual  consolations  of  religion ;  and 
then,  when  it  was  thought  his  end  was  imminently  near,  he 
puts  his  hand  to  this  paper,  transferring  the  share  given  to 
his  wife  shortly  before,  over  to  his  parents. 

Shall  this  instrument  stand!  The  instructions  are  clear 
and  explicit,  but  the  same  power  which  produced  the  codi- 
cil could  produce  the  instructions  for  it  How  was  the  intent 
manifested  in  these  instructions  brought  about?  Were  there 
elements  at  work  to  produce  it,  on  the  part  of  another  and 
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interested  power;  and  was  there  each  weakness  of  will,  and 
such  a  morbid  state  of  the  mind  and  temper  on  the  part  of 
the  decedent,  in  regard  to  his  domestic  relations,  as  exposed 
him  to  undue  influence.  It  seems  to  me  that  both  of  these 
inquiries  must  be  answered  affirmatively. 

What  is  undue  influence,  and  what  degree  of  it  requires  to 
be  exercised  in  order  to  have  the  act  improperly  procured, 
judicially  avoided,  depends  more  upon  the  peculiar  circum- 
stances of  each  individual  case,  than  upon  any  abstract,  the- 
oretical reasoning.  I  am  not  at  all  inclined  to  yield  to  the 
view  that  it  must  amount  to  actual  duress  in  order  to  be  un- 
lawful, nor  does  there  seem  to  be  any  strict  analogy  between 
the  two  cases.  Duress  may  be  exercised  when  the  will  has 
a  present,  independent  power,  and  the  man  is  conscious  of  it, 
but  is  compelled  to  act  against  his  will.  The  force  taken 
away,  the  pressure  removed,  he  immediately  asserts  his  inde- 
pendence. This  is  compulsion  and  violence — moral  or  phys- 
ical. There  is  a  species  of  undue  influence  which  resembles 
duress  in  its  external  action,  and  by  its  importunities  compels 
an  act  against  the  real  secret  wish  of  the  subject  But  its 
most  usual  manner  of  approach  and  of  action  is  more  stealthy 
and  subtle.  It  saps  and  undermines  the  will  itself — obtain- 
ing, as  it  were,  a  foothold  within,  and  shaping  and  moulding 
the  desires,  so  that  there  no  longer  remains  any  wish  to  re- 
sist, or  power  to  withstand  its  suggestions.  This  kind  of 
influence  is  by  far  the  most  dangerous,  from  the  fact  that  its 
movements  are  often  quiet  and  noiseless,  and  its  effects  are 
hidden  in  the  apparent  volition  of  its  subject.  And  yet  this 
cannot  be  called  duress.  The  stronger  will  frequently  ac- 
quires an  extraordinary  power  over  the/weaker,  not  by  mere 
dint  of  importunity,  by  threat  or  force,  but  by  that  steady  per- 
sistence, that  unrelenting  pursuit  of  its  purpose  which  wear 
away  less  stubborn  determinations,  or  again,  by  artfully  taking 
advantage  of  the  play  of  emotions  and  passions,  appealing  to 
prejudices,  flattering  weaknesses,  and  fomenting  quarrels.  A 
dominion  thus  acquired,  if  employed  to  effect  a  testamen- 
tary act,  may  be  just  as  potent,  distinct,  and  positive  in  its 
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results  as  if  coercion  had  been  used,  and  I  cannot  perceive 
why  it  should  not  be  viewed  in  the  same  light,  and  receive 
the  same  treatment  at  the  hands  of  the  court,  as  palpable 
duress. 

In  the  case  now  before  me,  there  is  evidence  of  weakness 
and  vacillation  of  will,  a  childish  dependence  upon  parents, 
exaggerated  ideas  of  trifles,  and  peculiar  sensitiveness  as  to 
personal  comfort  There  was  a  marked  change  in  the  do- 
mestic affections,  without  any  sufficient  apparent  cause  indi- 
cated in  the  intercourse  between  himself  and  his  wife.  The 
excitement  which  existed  was  not  allayed  even  after  recon- 
ciliation. It  received  abundant  aliment  during  the  absence 
of  the  wife,  and  a  fair  opportunity  for  checking  it  was  not 
afforded.  The  decedent  was  persuaded  to  absent  himself  from 
his  residence,  and  to  continue  within  the  sphere  of  a  hostile 
influence,  until  he  eventually  came  to  the  belief  that  his 
wife's  conduct  was  the  cause  of  his  approaching  death.  Still 
he  provides  for  her  in  his  will,  and  not  until  reduced  to  the 
verge  of  the  grave  does  he  disinherit  her,  and  then  only  on 
the  allegation  of  a  neglect,  which,  if  it  had  occurred,  was 
repaired  before  he  signed  the  codicil.  Declarations  of  an  in- 
tent to  effect  such  a  result  are  proved  to  have  been  made  by 
the  person  who  had  the  greatest  influence  over  him,  who 
was  around  and  about  him  continually,  who  was  hostile  to 
the  interests  of  the  wife,  and  who  takes  the  benefits  under 
this  codicil  of  which  the  wife  was  deprived.  In  all  this  are 
displayed  to  my  mind  the  subject,  the  cause,  and  the  effect, 
and  being  convinced  that  justice  requires  that  the  act  thus 
effectuated  should  be  denied  legal  validity,  I  must  not  hesi- 
tate so  to  declare.  There  will  therefore  be  sentence  for  the 
probate  of  the  will,  and  for  the  rejection  of  the  codicil 
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Hyde  vs.  Htde. 
In  the  matter  of  the  Estate  ^Benjamin  G.  Hyde,  deceased. 

The  intestate,  previous  to  the  death  of  his  wife,  had  an  unlawful  connection  with 
another  woman,  by  whom  he  had  several  children.    His  wile  having  died,  lie 
sometime  alter  introduced  the  person  with  whom  he  had  been  living,  as  hie 
wife,  and  made  her  known  as  such  to  bis  friends  and  acquaintance.    In 
addition,  a  witness  testified  to  the  solemnization  by  a  clergyman  of  a  private 
marriage  :  and  it  was  held,  under  the  circumstances,  that  a  contract  of  mar- 
riage was  established.    Where  the  intercourse  has  been  meretricious  in  its 
inception,  there  must  be  evidence  to  show  that  its  character  was  subsequently 
I  changed,  but  it  is  not  indispensable  to  prove  a  ceremonial  marriage.    If  there 
'    is  enough  to  satisfy  the  court  that  the  parties  recognized  new  relations,  and 
held  themselves  out  to  the  world,  and  to  their  associates,  as  man  and  wife  ;  if 
jj    they  by  their  conduct  and  declarations  professed  to  be  bound  by  marital  ties, 
1    and  thus  exhibited  the  continuation  of  their  cohabitation  upon  a  different  foot* 
/    ing  from  what  it  had  formerly  been,  the  conclusion  may  be  in  favor  of  a 
[    marriage,  notwithstanding  there  was  no  formal  solemnization, 

R.  L.  Lasumobk,  for  Petitioner. 

Jams  McGay, 

J.  C.  Hats,  for  Widow. 


The  Stjbbogatb. — The  decedent  died  January  4th,  1856. 
Louisa  Hyde,  claiming  to  be  the  intestate's  widow,  took  out 
letters  of  administration  upon  his  estate,  and  on  an  applica- 
tion bj  the  guardian  of  Charles  E.  Hyde,  an  infant  child  of 
the  deceased,  to  revoke  the  grant  of  letters,  there  has  been  a 
contestation  as  to  the  marriage  of  the  administratrix.  It 
appeare  that  the  decedent  and  Louisa  lived  together  some 
seventeen  yeare,  and  had  children ;  that  during  a  portion  of 
this  period  Mr.  Hyde  had  a  wife  living,  who  died  October 
7th,  1862 ;  after  whose  decease,  it  is  alleged,  a  contract  of 
marriage  was  formed  between  the  decedent  and  Louisa,  now 
claiming  to  be  his  widow.  Mrs.  Bollas,  who  was  intimately 
acquainted  with  them,  and  in  the  habit  of  exchanging  visits 
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several  times  a  week,  testifies,  that  after  the  death  of  his  wife, 
Mr.  Hyde  contemplated  marriage  with  Louisa,  and  it  was  the 
subject  of  conversation  frequently.  She  says,  "  about  a  week 
after  he  told  me  his  first  wife  was  dead,  he  said  he  intended 
to  marry  Louisa,  and  to  do  justice  to  her,  as  he  thought  he 
ought  to :  at  the  same  time  he  wished  me  to  keep  it  private, 
on  account  of  his  children,  by  Louisa — his  eldest  daughter  in 
particular — I  mean  for  the  sake  of  their  reputation.  He 
mentioned  it  several  times  after  that  I  heard  them  speak 
together  on  that  subject  I  heard  it  frequently  spoken  of, 
when  I  was  there;  and  always,  on  account  of  his  eldest 
daughter,  to  have  it  privately  done."  The  witness  states, 
that  the  marriage  ceremony  was  performed  at  the  house  the 
decedent  occupied,  No.  47  Clinton-street,  on  the  seventh  of 
May,  1853.  I  will  give  her  statement  in  her  own  words : — 
"  The  day  of  the  marriage,  I  was  there  on  a  mere  casual  call. 
I  saw  them  both.  The  first  that  was  said  about  it,  I  men- 
tioned it  myself.  I  turned  round  to  him,  and  said,  '  Benja- 
min, you  have  often  said  you  intended  to  be  married ;'  and  I 
asked  him  when  he  intended  to  be  married.  This  was  in 
their  sitting-room.  He  turned  round,  and  said,  he  might  as 
well  be  married  then  as  at  any  time,  and  rather.  He  told 
her  then  to  get  ready;  to  dress  herself,  and  he  would 
go  and  get  a  clergyman.  He  was  sober ;  there  was  no 
sign  of  liquor  about  She  said  she  would  get  ready.  He 
was  then  changing  his  clothes.  When  he  got  ready,  he 
went  out,  and  she  dressed  herself.  He  was  gone  about  three- 
quarters  of  an  hour  or  an  hour ;  I  could  not  tell  exactly.  He 
came  back  with  a  clergyman  in  company.  I  remained  at  the 
house  meanwhile.  The  clergyman  was  brought  into  that 
room,  and  from  there  they  adjourned  to  the  parlor.  I 
believe  Louisa  was  introduced  to  the  clergyman  in  the  sit- 
ting-room .He  looked  like  a  clergyman ;  from  appearance,  I 
should  judge  he  was.  There  was  a  prayer  made  by  the  cler 
gyman  after  the  ceremony.  The  minister  knelt  down.  Da- 
ring the  course  of  the  ceremony,  the  couple  stood  up  together. 
He  first  asked  Mr.  Hyde,  if  he  took  Louisa  to  be  his  wedded 
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wife — and  then  her,  if  she  would  take  him  for  a  husband. 
He  made  a  few  remarks  on  the  duty  of  man  and  wife.  This 
was  all  done  with  gravity.  Mr.  Hyde  went  out  the  door 
with  him.  I  believe  there  was  a  certificate.  I  heard  the 
minister  tell  Mr.  Hyde  to  call  for  one.  I  remained  there 
during  the  afternoon.  Mr.  Hyde  went  out  shortly  after,  to 
his  place  of  business.  They  lived  together  as  man  and  wife 
after  that  Mr.  Hyde  after  that  alluded  to  the  ceremony — 
said  he  was  glad  he  had  performed  his  duty.  He  said  that 
many  a  time.  He  introduced  her  as  his  wife  after  that,  and 
took  her  about,  the  same  as  other  husbands." 

James  Hallock,  who  knew  the  decedent  ten  years  and  up- 
wards, heard  him  say,  the  day  of  his  death,  he  wished  the 
claimant  to  have  his  store.  He  also  states,  in  respect  to  their 
cohabitation:  "within  the  last  eighteen  months,  which  is 
about  the  time  I  first  knew  Mrs.  Hyde,  he  called  her  his  wife, 
introduced  her  to  me  as  his  wife,  always  spoke  of  her  in  that 
way  in  my  presence.  They  lived  together  the  same  as  other 
married  people,  so  far  as  I  know.  I  was  introduced  to  her 
at  his  place,  98  Houston-street,  his  store.  He  told  me  that 
was  his  wife.  I  visited  the  house  very  frequently,  and  was 
on  terms  of  intimacy  with  the  husband.  His  disease  was  said 
to  be  congestion  of  the  brain.  He  was  not  perfectly  sane  du- 
ring his  illness." 

Catharine  Welkin,  a  domestic,  who  was  living  in  the 
house  at  the  time  of  the  alleged  marriage,  states  that  she 
supposed  the  parlies  to  be  husband  and  wife,  and  they  treated 
each  other  as  such.  She  thought  they  were  married  when 
she  first  went  there,  and  she  never  heard  of  the  wedding 
mentioned  by  Mrs.  Bollas. 

Austin  Spencer  knew  the  decedent  for  about  eighteen 
months,  and  the  claimant  twelve  months.  He  says,  "  he 
introduced  this  lady  to  me  as  his  wife."  James  L.  Campbell 
was  acquainted  with  Mr.  Hyde  for  fifteen  years,  slightly,  and 
the  last  two  years  intimately.  He  testifies,  "  I  have  known 
Mrs.  Hyde ;  about  fourteen  months  ago  I  was  introduced  to 
her,  by  Mr.  Hyde,  as  his  wife. . .  I  was  once  at  the  store,  98 
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Houston-street,  and  some  one  had  called  for  Mr.  Hyde,  and 
it  was  said  he  had  gone  to  see  his  wife  in  Clinton-street  Mr. 
Skidmore,  the  husband  of  a  sister  of  his  first  wife,  made  the 
remark,  that  Mr.  Hyde  was  no  more  married  to  her  than  he 
was.  When  Mr.  Hyde  returned,  he  was  informed  of  this 
circumstance.  I  said  to  him,  I  would  not  permit  a  pereon  to 
come  in  my  store  and  say  that  Mr.  Hyde  said,  '  Mr.  Camp- 
bell, I  am  lawfully  married ;  I  will  wager  my  store  against 
fifty  dollars.'  This  was  previous  to  my  being  introduced  to 
her.  After  that,  I  was  there  perhaps  once  a  week,  and  my 
wife  also.  Mr.  Hyde  always  told  me  he  was  lawfully  mar- 
ried to  Mrs,  Hyde ;  he  thought  there  would  be  means  used  to 
try  and  leave  her  penniless ;  and  he  wished  me,  if  I  was  a 
friend  to  him,  to  do  all  I  could  do  for  her.  This  was  the  Sat- 
urday previous  to  newyear's  day  last  He  said,  he  thought 
he  might  die  suddenly,  and  €  there  are  projects  on  foot  to 
leave  my  wife  Louisa  penniless.' " 

Mrs.  Campbell  testified,  that  she  had  known  the  decedent 
several  years,  and  Louisa  since  the  first  of  April  last  She 
deposes,  "  he  introduced  Mrs.  Hyde  to  me  as  his  wife,  and 
likewise  Louisa,  as  his  daughter.  He  has  introduced  her  as 
his  wife  to  other  persons,  several  times,  in  my  presence.  He 
has  introduced  her  to  a  dozen  people,  spending  the  evening 
at  my  house,  as  his  wife ;  and  I  have  heard  him  introduce 
her  in  his  store,  as  his  wife,  to  men  that  were  in  his  store. 
He  said  that  was  his  wife. . .  About  two  weeks  before  his 
death,  speaking  of  his  family,  he  said  they  would  wrong  his 
wife  and  children,  if  he  were  dead." 

Isaac  T.  Valentine  testified,  that  he  frequented  the  dece- 
dent's house  fifteen  or  sixteen  months  ago.  He  says,  "he 
introduced  this  woman  to  me  as  his  wife.  I  was  there  almost 
every  day  for  five  or  six  months.  They  lived  together  as 
man  and  wife.  I  have  been  out  in  their  company ;  I  have 
been  to  balls  with  them,  Mr.  and  Mrs.  Hyde  and  their  daugh- 
ter. I  have  been  present  when  he  introduced  her  to  other 
people,  and  always  as  his  wife."  Mrs.  Louisa  Hyde,  who 
was  examined  by  me,  made  a  statement  similar  to  that  given 
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by  Mrs.  Bollas,  in  relation  to  the  marriage  ceremony  on  the 
7th  of  May,  1853.  She  also  testified,  that  the  minister  did 
not  leave  a  certificate,  but  Mr.  Hyde  procured  one  some 
weeks  afterwards,  gave  it  to  her,  and  she  kept  it,  among 
their  papers,  in  a  bureau,  until  she  firet  missed  it,  after  her 
husband's  death." 

This  is  all  the  evidence  in  favor  of  the  marriage.  To  over- 
turn  it,  Mr.  Robert  Gk  Hyde  the  intestate's  brother,  together 
with  his  wife,  are  called,  and  relied  upon,  as  the  principal  wit* 
nesses.  The  former  states,  that  after  the  intestate's  death,  he 
was  requested  by  Louisa  to  call  at  the  Surrogate's  office,  and 
see  about  the  affaire  of  the  estate ;  that  he  did  so,  and  on  the 
next  day  asked  Louisa  if  she  was  married  to  his  brother,  and 
she  replied,  no.  His  statement  is  this :  "  I  said, '  Louisa  are 
you  married  ?'  and  she  said, '  no,  Bob.'  c  I  said  to  her,  '  can 
you  swear  V  She  paused  awhile,  and  said  €  I  will ;'  that  is, 
to  swear  she  was  the  wife  of  Benjamin  Hyde.  I  said  next 
to  her, '  have  you  any  witness  I '  She  said,  '  yes.'  That  was 
the  end  of  the  conversation  at  that  time.  She  asked  me  to 
call  the  next  day  and  see  the  witness.  I  called  the  next  day, 
and  she  pointed  out  Mrs.  Bollas.  I  asked  Mis.  Bollas,  if  she 
was  willing  to  swear.  She  said  she  was ;  that  she  was  a  wit- 
ness to  the  marriage  of  him.  The  next  thing  was  talks  of  a 
minister.  I  asked  if  they  could  get  a  minister.  They  said 
they  didn't  know.  Louisa  says,  I  guess  we  can  get  a  Dutch 
minister,  through  her  sister-in-law  or  sister.  I  told  her,  I 
thought  it  would  be  a  dangerous  piece  of  work,  and  asked 
her  if  she  thought  a  Dutch  minister  would  swear  to  a  lie. 
She  said  she  thought  it  would  be  rather  a  dangerous  piece  of 
work.  That  was  about  the  end  of  that  day's  work.  They 
got  a  book,  and  Mrs.  Bollas  agreed  to  have  the  seventh  of 
May  as  the  day  of  the  marriage.  The  reason  was,  that  being 
so  soon  after  his  wife  had  died,  they  might  pretend  to  keep 
it  private.  That  was  the  agreement.  We  three  were  to- 
gether. Mrs.  Bollas  wrote  this  dowQ  in  a  book — the  date  of 
the  marriage— to  let  it  be  thrown  and  scattered  around  the 

room,  so  that  the  date  might  be  seen.    The  daughter  Louisa 
Vol.  HI— 88 
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was  in  the  room  at  that  time.  The  book,  with  the  marriage 
written  in,  was,  I  think,  taken  down  to  Mrs.  Campbell's 
house.  I  think  I  heard  them  say  so.  Then  there  was  some 
talk  between  Mrs.  Bollas  and  Louisa,  that  the  date  was  to  be 
blurred  out,  so  that  the  daughter  should  see  it,  and  shouldn't 
know  how  long  her  mother  had  been  married." 

Mrs.  Hannah  Hyde,  the  wife  of  this  witness,  testified,  that 
about  two  weeks  before  the  first  of  January  last,  she  met  the 
decedent  in  Grand-street,  and  told  him  he  looked  badly,  and 
she  thought  he  would  not  live  long.  She  then  states,  "  he 
said  he  had  a  secret  he  had  wanted  to  tell  me  for  a  long  time, 
but  didn't  like  to,  for  fear  of  hindering  me  from  coming  to 
his  house.  He  asked  me  if  I  would  keep  that  secret  if  he 
would  tell  me.  I  said  I  would  if  it  was  right  He  then  said, 
'  I  am  not  married  to  Louisa,  nor  I  never  intended  to  be — that 
he  did  not  want  me  to  reveal  it,  on  account  of  his  daughter— 
the  shame  and  disgrace  it  would  bring  upon  her.'  He  asked 
me  if  I  would  still  be  a  friend  to  his  children  and  Louisa, 
and  I  said  yes,  I  would.  That  was  the  end  of  our  conversa- 
tion." This  witness  also  testified  to  some  conversation  be- 
tween herself,  Louisa,  and  Mrs.  Bollas,  after  the  decedent's 
death,  in  reference  to  the  time  of  the  decedent's  first  wife's 
death ;  Louisa  saying,  if  she  knew  the  time  she  could  tell  the 
time  of  her  own  marriage.  "She  thought  it  was  about  a 
week  afterwards,"  but  Mrs.  Bollas  said  no,  it  was  between 
four  and  five  months  after ;  and  that  she,  Mrs.  Bollas  "  went 
with  them,  when  they  were  married,  to  the  minister's;"  She 
adds,  "  last  summer  Mrs.  Hyde  was  at  her  bureau  drawer. 
She  said  'Hannah,  do  you  want  to  see  my  certificate  ?'  I  said 
c  yes ;'  she  took  out  a  small  paper,  all  in  writing,  and  I  leaned 
on  her  shoulder,  and  she  read  it  to  me ;  and  it  read  as  a  cer- 
tificate does.  I  do  not  read  all  writing.  I  did  not  read  that. 
She  showed  me  her  wedding  gloves.  . .  She  held  the  certifi- 
cate in  both  hands,  so  that  I  might  have  read  it  She  said 
she  had  always  kept  the  gloves  sacred  since  her  marriage." 
"  Mr.  Hyde  asked  me  to  come  to  his  house,  to  see  his  wife,  to 
see  Louisa,  and  I  did  so.    This  was  about  eighteen  months 
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ago.  • .  Mr,  Hyde  asked  me  if  I  would  come  to  see  his  wife— 
I  think  he  said  to  see  Louisa — bat  I  would  not  be  positive 
which  it  was.  I  believed  she  was  his  wife.  I  should  not 
have  gone  there  if  I  had  not  supposed  so.  He  never  had 
asked  me  to  visit  her  before.  I  did  not  ask  him  when  he  was 
married*  I  thought,  by  what  he  said  to  me,  it  was  all  right 
enough.  He  had  no  other  place  of  living.  I  did  not  observe 
anything  different  in  their  intercourse  from  that  which  is 
usual  between  man  and  wife."  Mr.  Reed,  in  respect  to  the 
decedent  and  the  claimant,  says,  "  I  have  heard  they  were 
married.  The  reputation  in  the  neighborhood,  so  far  as  I  can 
say,  was,  that  six  out  of  ten  I  met  would  say,  they  didn't 
believe  they  were  married."  The  witness  then  mentions  three 
persons  who  spoke  to  him  on  the  subject  since  Hyde's  death, 
but  "not  before,  because  it  was  not  brought  in  question 
before."  These  are  the  general  features  of  the  testimony, 
and  there  is  on  several  points  positive  contradiction  between 
Mr.  and  Mrs.  Robert  Hyde,  on  the  one  side,  and  Mrs.  Bollas 
and  the  claimant,  Louisa,  on  the  other.  As  to  the  alleged 
declaration  of  the  decedent  to  Mrs.  Robert  Hyde,  it  is  observ- 
able, in  the  first  place,  that  it  was  sudden,  and  in  direct  oppo- 
sition to  his  previous  conduct  in  leading  the  witness  to  sup- 
pose he  was  married.  A  casual  interview  in  the  street  was  a 
somewhat  strange  occasion  for  the  development  of  such  a 
confidence.  Nor  were  the  subsequent  statements  of  the  wit- 
ness in  conformity  with  this  revelation.  It  is  true  she  says 
she  was  told  to  keep  the  secret,  but  she  was  certainly  not 
called  upon  to  volunteer  an  affirmation  of  the  marriage.  But 
Mrs.  Bollas  testifies,  that  after  the  decedent's  death,  "  Mrs. 
Robert  Hyde  said  she  would  like  to  see  any  person  dare  to 
dispute  that  marriage,  for  she  had  seen  the  certificate." 
Mrs.  Campbell  also  says,  "  after  the  funeral,  the  same  day, 
Mrs.  Robert  Hyde  told  me,  if  any  one  was  dissatisfied  as  to 
the  marriage,  to  come  to  her,  she  had  seen  the  certificate ;" 
and  Mrs.  Bollas  gives  the  following  explanation  of  "the 
secret :"  she  mentioned  "  that  Mr.  Hyde  had  met  her,  and 
told  her,  Hannah,  you  have  always  kept  the  secret,  in  regard 
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to  my  being  with  Louisa-— on  account  of  little  Louisa  keep  it 
bo — not  to  let  the  daughter  know  they  were  not  married 
before  she  was  born.  That  she  stated  was  the  secret"  Mrs. 
Robert  Hyde  states  that  Mrs.  Bollas  said  she  went  to  the  min- 
ister's and  witnessed  the  marriage,  and  Mrs.  Bollas  denies  that. 
If  she  said  she  witnessed  a  marriage  before  a  minister,  this 
may  very  easily  have  been  misunderstood,  as  meaning 
that  they  went  abroad  to  be  married  And  so  likewise  in 
regard  to  the  conversation  in  the  street,  between  her  and  the 
decedent,  which,  if  he  spoke  about  concealing  from  his 
daughter  that  he  had  not  been  married  when  she  was  born, 
and  about  that  only,  would  be  quite  consistent  with  the  other 
facts  in  the  case,  and  yet  might  be  misconstrued  into  a  gene- 
ral denial  of  marriage.  As  to  the  statement  of  Robert  Hyde, 
that  the  claimant,  after  his  brother's  death,  told  him  she  was 
not  married,  it  is  denied  under  oath  by  her.  Still,  as  she  is  a 
party  interested,  the  question  would  yet  remain  as  to  the  de- 
gree of  credibility  to  be  attached  to  his  testimony.  Evi- 
dence of  conversations  and  admissions  is  always  to  be  received 
with  great  caution.  Now  this  witness  is  contradicted  on 
another  very  important  point  by  Mrs.  Bollas.  He  says  that 
there  was  a  regular  plan  or  conspiracy  between  Louisa  and 
Mrs.  Bollas  to  procure  letters  of  administration,  on  perjured 
testimony,  trod  he  himself  was  privy  to  it — aiding,  abetting, 
and  counselling.  He  came  with  Louisa  to  the  Surrogate's 
office,  and  was  present  when  she  swore  she  was  the  widow, 
and  stood  by  at  the  consummation  of  what  he  claims  to  be  a 
fraud,  and  which,  if  his  statement  is  to  be  credited,  was  a 
bold  and  deliberate  crime.  At  the  time  this  scheme  is  said 
to  have  been  concocted,  he  testifies  that  Mrs.  Bollas  was  pre- 
sent, and  yet  Mrs.  Bollas  contradicts  him  in  the  most  positive 
terms ;  and  again,  on  other  points,  the  latter  witness  is  con* 
tradicted  by  Mrs.  Robert  Hyde. 

Looking  at  the  evidence,  in  respect  to  the  cohabitation  of 
the  decedent  with  Louisa,  it  does  not  seem  to  me  very 
important  to  determine  whether  the  ceremony  took  place, 
testified  by  Mrs.  Bollas  to  have  occurred  on  the  7th  of  May, 
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1868.  But  still,  the  probability  appears  to  be  in  favor  of  the 
truth  of  the  claimant's  allegation  on  that  point  The  first 
wife  was  dead.  Hyde  had  been  living  with  this  woman  some 
seventeen  years,  and  though  the  connection  was  immoral  and 
unlawful,  its  very  character  should  have  led  either  to  its  dis- 
continuance or  to  its  legalization.  Four  of  their  six  children 
were  living,  and  one  of  them  verging  on  womanhood,  and 
there  were  grave  reasons  why  a  marriage  should  be  effected. 
Neither  in  morals  nor  in  law  could  such  a  course  be  regarded 
with  disfavor.  On  the  other  hand,  the  daughter  had  been 
kept  in  ignorance  of  the  terms  upon  which  her  parents  had 
been  cohabiting,  and  for  her  sake  it  might  be  deemed  desi- 
rable to  avoid  the  recognition  of  the  meretricious  character 
of  the  previous  connection,  by  a  public  ceremony  of  mar- 
riage at  so  late  a  day.  This  would  be  an  inducement  to  pri- 
vacy. Again,  Mrs.  Robert  Hyde  states,  that  during  the 
decedent's  life-time,  Louisa,  claiming  to  be  married,  exhib- 
ited to  her  what  she  declared  to  be  a  marriage  certificate ; 
and  although  Louisa  does  not  recollect  the  circumstance,  and 
asserts  that  she  is  unable  to  read,  and  did  not  read  it  to  her, 
yet  she  asserts  there  was  such  a  paper,  and  I  am  inclined  to 
believe  it  was  exhibited  to  Mrs.  Robert  Hyde.  The  disap- . 
pearance  of  the  certificate,  and  the  failure  to  remember  the 
name  of  the  clergyman  who  performed  the  ceremony,  make 
against  Louisa's  claim,  but  they  are  not  controlling  facts.  In 
support  of  Mrs.  Bollas'  testimony,  Mrs.  Campbell  states,  that 
she  was  introduced  to  Mrs.  Bollas  at  the  decedent's  house, 
about  six  weeks  before  his  death,  and  that  he  said,  "  here  is 
a  woman  knows  more  about  my  family  affairs  than  anybody 
else ;  he  said  he  thought  a  great  deal  of  her."  It  is  also  ob- 
servable, that  after  the  date  of  the  alleged  ceremony,  Hyde 
invited  his  sister-in-law  to  bis  house,  and  she  commenced 
visiting  there  under  the  belief  they  were  married ;  that  from 
about  the  same  time  he  began  to  introduce  Louisa  to  his 
acquaintance  and  friends  as  his  wife,  and  was  open,  public, 
free,  and  in  one  case  marked  and  positive  in  his  recognition 
of  her  as  his  wife.    These  circumstances  tend  to  corroborate 
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the  evidence  in  favor  of  a  marriage  ceremony,  especially  the 
declaration  to  the  witness,  Campbell,  that  he  was  "  lawfully 
married."    But  I  am  quite  clear,  whether  a  ceremony  was  ever 
performed  or  not,  that  there  is  sufficient  proof  in  the  declara- 
tions of  the  decedent,  and  in  the  manner  in  which  he  intro- 
duced her  and  cohabited  with  her,  to  establish  a  presumption 
of  a  marital  contract.    The  previous  unlawful  character  of 
the  connection  does  not  interfere  with  this  view.    I  am  asked 
to  hold,  that  where  the  previous  intercourse  has  been  adulte- 
rous, the  subsequent  connection  will  be  presumed  to  be  of 
the  same  character,  unless  a  ceremonial  marriage  is  shown. 
But  my  opinion  is  otherwise.    I  admit  that  a  mere  continu- 
ance of  the  cohabitation  after  the  death  of  the  first  wife, 
would  not  lay  the  foundation  for  presuming  a  marriage. 
There  must  be,  in  addition,  some  testimony  to  show  the  nature 
and  character  of  the  connection  to  have  been  changed ;  but 
that  testimony  is  not  limited  to  a  ceremonial  marriage.    The 
whole  matter,  in  truth,  resolves  itself  into  a  mere  question  of 
evidence,  and  if  there  is  enough  to  satisfy  the  mind  of  the 
court  that  the  parties  recognized  new  relations,  and  held 
themselves  out  to  the  world  and  to  their  associates  as  man  and 
wife ;  if  they,  by  their  conduct  and  declarations,  professed  to 
be  bound  by  marital  ties,  and  thus  exhibited  the  continuation 
of  their  cohabitation  upon  a  different  footing  from  what  it 
bad  been  formerly,  the  conclusion  may  be  in  favor  of  a  mar- 
riage, notwithstanding  there  was  no  formal  ceremony  or  reg- 
ular solemnization.    Here  was  a  complete  consortium  vita; 
the  parties  cohabited  without  clandestinity ;  the  husband  said 
he  was  "  lawfully"  married,  he  made  his  wife  known  in  that 
character  to  numerous  persons ;  and  they  thus  established  the 
relation  of  husband  and  wife,  beyond  the  reach  even  of  an 
isolated  secret  confession  to  the  contrary,  made  in  a  corner, 
if  any  such  confession  were  made.    Though  there  are  some 
irreconcilable  contradictions  between  some  of  the  witnesses, 
yet  looking  at  all  the  circumstances,  and  having  in  view  the 
bearing  of  the  parties  testifying,  I  think  the  probabilities  are 
in  favor  of  the  marriage  on  the  7th  of  May,  1853;  and  in  any 


NEW- YORK,  FEBRUARY,  1856.  519 

HYD»  VS.    HTDS. 

event,  I  have  no  doubt  that  the  proof  in  respect  to  the  subse- 
quent conduct,  declarations  and  cohabitation  of  the  decedent 
and  Louisa,  affords  abundant  grounds  for  a  judicial  sentence 
that  they  were  man  and  wife ;  and  there*  must  be  a  decree 
to  that  effect 
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ACCOUNTING. 

See  Administrator,  1. 
Advancement,  1. 
Assets,  1,  2. 
Distribution,  1. 
Evidence,  1. 
Inventory,  1,  2. 
Sureties,  1,  2. 

1.  In  adjusting  the  accounts  of  execu- 
tors, the  Surrogate's  Court  is  gov- 
erned by  principles  of  equity  as 
well  as  of  law,  and  it  is  at  all 
times  competent  for  the  executor, 
unimpeded  by  technical  rules,  to 
show  the  fairness  of  his  dealings, 
the  real  nature  of  his  transactions, 
and  the  amount  for  which  he 
should  be  held  liable.  Upson  v. 
Badtau.  13 

2.  An  investment  having  been  made 
by  the  intestate  in  certain  rail  road 
■hares,— Hela\  that  the  fact  of  a 
fall  in  the  market  value  of  the 
stock  was  not  enough  of  itself  to 
charge  the  administrators  with  the 
loss  occasioned  by  the  depreciation ; 
but  the  circumstances  should  show 
affirmatively  that  they  acted  un- 
reasonably in  retaining  the  stock, 
and  that  the  failure  to  sell  was  un- 
justifiable.   McRae  v.  McRae.  199 

3.  Assets  cannot  be  taken  by  the  ad- 
ministrator at  the  inventory  price, 
if  it  be  shown  that  they  are  of 
greater  value  than  stated  by  the 
appraisers  in  the  inventory.  ZU- 
kmr.Carhart.  376 


4.  When  the  executor  kept  his  ac- 
counts in  books  which  were  exhi- 
bited to  the  parties  interested,  the 
accounts  were  kept  in  a  plain  and 
intelligible  manner,  quarterly  set- 
tlements were  made  and  receipts 
given  for  ten  years  and  upwards,  it 
was  held  that  under  such  circum- 
stances the  accounts  would  not  be 
disturbed  unless  very  satisfactory 
reasons  were  shown.  Mann  v. 
Lawrence.  424 

5.  The  wife  of  the  intestate,  during 
his  lifetime,  carried  on  a  millinery 
store,  but  not  as  her  own  separate 
establishment  j  and  the  stock  in 
trade  not  having  been  included  in 
the  inventory,  it  was  held  that  she 
should  be  charged  with  its  value 
on  the  final  accounting.  Hoisted  v. 
Hyman.  426 

6.  On  being  cited  to  account,  a  per- 
son standing  in  the  relation  of  ex- 
ecutor, administrator,  and  guardian, 
alleged  that  the  petitioner  had  as- 
signed and  sold  all  his  right,  title, 
and  interest  in  the  subject  matter 
of  the  several  trusts,  to  a  third 
party  not  before  the  court.— Held, 
that  it  was  beyond  the  jurisdiction 
of  the  Surrogate,  to  determine 
whether  or  not  the  assignment  wae 
valid,  if  the  assignee  claimed  un- 
der it,  unless  he  was  a  party  to  the 
proceeding;  and  therefore  that  it 
was  the  duty  of  the  court  to  direct 
the  respondent  to  render  his  ac- 
counts in  his  several  trust  capaci- 
ties.   Bonfanttr.  Deguem.     429 
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ACKNOWLEDGMENT. 
8e*  Will,  27. 

ADMINISTRATION. 

See  Decree,  1. 
Domicil,  6. 
Illegitimates,  1. 
Judgment,  1,  2. 
Practice,  2. 

ADMINISTRATORS. 

See  Accounting,  2,  3,  6. 
Assets,  1,  2. 
Domicil,  14. 
Evidence,  11. 
Interest,  5. 
Public  Adminstrator,  1,  2, 

Real  Estate,  1. 

.  The  proper  time  for  presenting  and 
determining  a  claim  against  the 
administrator  for  an  alleged  indivi- 
dual debt  due  by  him  to  his  intes- 
tate, is  on  the  final  accounting,  and 
he  may  be  charged  for  such  debt 
wherever  he  has  administered,  not- 
withstanding he  resides  in  another 
jurisdiction,  unless  the  rights  of 
creditors  in  the  place  of  bos  resi- 
dence require  protection.  Churchill 
T.  Prescott.  233 


ADVANCEMENT. 

.  The  intestate  in  his  life-time  made 
an  advancement  to  one  of  his  sons 
for  the  purpose  of  establishing  him 
in  business,  the  son  died  before  his 
parent,  and  it  was  held  that  the 
advancement  had  been  made  with 
"  a  view  to  a  portion  or  settlement 
in  life,"  as  contemplated  by  the 
statute,  and  should  be  charged  on 
the  share  to  which  the  descendants 
of  the  deceased  son  succeeded. 
Mc  Roe  v.  McRae.  199 


.  Those  provisions  of  the  Revised 
Statutes  which  refer  to  advance- 
ments, in  case  there  be  no  real  es- 
tate of  the  intestate,  do  not  apply 
to  real  estate  situated  in  another 
state  or  country,  but  only  to  lands 
in  this  State.  The  rule  of  descent 
is  regulated  as  to  lands,  by  the  law 
of  the  place  where  the  property  is 
situated;  and  it  could  not  have 
been  intended  to  introduce  as  an 
element  into  the  adjustment  of  the 
estate  of  an  inhabitant  of  New 
York,  the  various  laws  of  other 
States  where  the  intestate  might 
have  happened  to  hold  realty.  The 
statute  is  to  be  interpreted  gene- 
rally as  applicable  only  to  lands 
within  the  operation  of  our  own 
laws,  and  to  establish  a  different 
construction,  special  words  must 
be  used  to  show  a  special  intent. 

Jo. 


AGENT. 

See  Husband  and  Wife,  9. 
Will,  1, 10,  11,  12,  13. 


ALIEN. 

.  By  the  common  law,  an  alien  sig- 
nifies one  born  in  a  foreign  coun- 
try, and  it  is  the  doctrine  of  the 
English  law  that  natural  born  sub- 
jects cannot  divest  themselves  of 
the  duty  of  allegiance  to  the  coun- 
try of  their  nativity.  The  statutes 
giving  to  the  children  of  natural 
born  subjects  the  rights  of  English 
natural  born  subjects,  though  born 
in  a  foreign  country  {  are  statutes 
of  naturalization,  giving  certain 
privileges  without  the  volition  of 
the  subject  and  without  the  condi- 
tion of  residence.  If  they  deter- 
mine imperatively  the  status  of  the 
natives  of  other  countries,  they  con- 
flict with  the  doctrine  of  natural 
allegiance,  and  also  with  the  rights 
of  the  citizens  of  other  States,  and 
with  the  sovereignty  of  other  gov- 
ernments.   Ex  Parte  Damon.  130 
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ANNUITY. 
See  Interest,  2. 

APPORTIONMENT. 

1.  A  devisee  for  life  of  the  income  of 
real  estate  leased  for  a  term  of 
years  by  the  testator,  is  entitled 
only  to  the  rents  falling  due  in  his 
life-time ;  and  where  the  devisee 
died  intermediately  between  two 
quarter  days, — Held,  that  the  rent 
could  not  be  apportioned.  The 
statute  on  this  subject  providing 
for  an  apportionment  of  rent,  re- 
lates only  to  leases  made  by  the 
life-tenant,  and  not  to  those  made 
by  the  testator.  Stillwellr.  Doughty . 

359 

ASSETS. 

See  Accounting,  3. 
Evidence,  10. 
Husband  and  Wars,  7. 
Inventory,  2. 
Judgment,  1,  2. 
Next  of  Kin,  2. 
public  Administrator,  1, 
2,  3,  4,  5. 

1.  The  intestate  having  owned  a 
lease  for  years  without  covenant  of 
renewal,  but  with  a  stipulation 
that  the  right  of  the  lessee  to  take 
away  the  building  on  the  premises, 
should  not  be  impaired,  and  the  ad- 
ministratrix having  taken  a  renewal 
in  her  own  name, — Held,  that  the 
new  lease  enured  to  the  benefit  of 
the  estate,  and  that  the  administra- 
trix was  bound  to  account  to  the 
next  of  kin  for  its  value,  and  for  the 
rents  which  had  accrued,  less  the 
current  charges,  repairs  and  ground 
rent.    Zilkin  v.  Carhart.  376 

2.  There  is  always  a  beneficial  inter- 
est connected  with  a  tenancy,  as  an 
inducement  towards  a  renewal, 
which  in  equity  is  regarded  as  val- 
uable, and  a  trustee  cannot  avail 
himself  of  his  position  and  use  the 


good-will,  for  a  renewal  in  his  own 
right,  in  exclusion  of  the  parties  for 
whom  he  is  trustee.  lb. 


ATTACHMENT 


See  Decree,  3. 
Domicil,  14. 
Practice,  7. 


ATTESTATION. 

See  Will,  11,  12,  13,  14,  16, 
17,  25,  26,  28. 


ATTORNEY  AND  CLIENT. 
Sec  Will,  10,  11,  12.  13. 

BEQUEST. 

See  Interest,  1,  2,  3,  8,  9, 10. 
Lapse,  1. 

Substitution,  1,  2. 
Survivorship,  1. 

1.  A  bequest  to  the  testator's  sons 
"  and  the  legal  representatives  of 
such  of  them  as  shall  be  living  at 
the  time  when  such  distribution 
ought  to  be  made,  share  and  share 
alike— the  legal  representatives  or 
children  to  receive  such  part  only, 
as  the  parent  would  have  been  en- 
titled to  receive  if  living  at  the 
time  when  such  distribution  should 
have  been  made," — Held,  to  intend 
a  substitution  in  favor  of  children 
only  and  not  the  next  of  kin — the 
words  "children"  and  "parent" 
being  correlative  terms,  and  "chil- 
dren" being  used  convertibly  for 
"  legal  representatives."  And  one 
of  the  sons  having  died  without  is- 
sue, held,  that  his  share  had  lapsed. 
Phyfe  v.  Phyfe.  45 

2.  The  testator  left  his  children  lega- 
cies of  $5000  each,  some  absolutely 
and  some  in  trust,  and  after  direct- 
ing the  investment  of  one-third  of 
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the  proceeds  of  his  real  and  per- 
sonal estate  for  the  use  of  his  wife 
during  life,  disposed  of  the  residue 
as  follows :  "  I  give,  devise,  and  be- 
queath all  the  rat,  residue  and  re- 
mainder of  my  estate  to  my  chil- 
dren by  my  present  wife  Phebe, 
together  with  the  share  of  my  estate 
set  apart  for  my  said  wife  during 
her  natural  life,  upon  her  decease, 
equally  to  be  divided  among  them." 
Held,  that  J.  S.,  one  of  the  said 
children,  was  equally  entitled  to 
share  in  the  residue  with  the  others, 
notwithstanding  his  legacy  of  $5000 
was  placed  in  trust  during  his  life, 
and  by  a  codicil  was  directed,  on 
his  decease  without  issue,  to  fall 
into  the  residue.  Arctdarius  v. 
Geisenhainer.  64 

3.  A  bequest  for  life  in  trust  is  not 
repugnant  to  another  or  further  be- 
quest absolutely.  A  gift  in  re- 
mainder to  a  life-tenant  of  a  share 
in  a  fund  in  which  he  has  a  life  in- 
terest, is  not  so  contradictory  and 
incongruous  as  to  be  incapable  of 
being  carried  out.  A  certain  and 
definite  gift  is  not  rendered  nuga- 
tory by  a  subsequent  provision  of 
uncertain  signification.  It  is  a  set- 
tled principle  of  construction  not  to 
disturb  a  prior  gift  any  further  than 
is  absolutely  necessary  to  give  ef- 
fect to  a  posterior  qualifying  dispo- 
sition. A  legacy  may  be  made 
payable  after  the  legatee's  death. 
Effect  should  be  given  to  every 
part  of  a  will,  and  no  portion  is  to 
be  disregarded,  unless  entirely  re- 
pugnant to  another  portion.  The 
intention  is  to  bo  gathered  from  the 
entire  instrument,  and  if  several 
clauses  can  be  harmonized,  none  of 
them  will  be  rejected.  lb. 

4.  A  residuary  legatee  will  share  in 
all  portions  of  the  estate  which  fall 
into  the  residue,  notwithstanding  a 
part  of  that  residue  consists  of  a 
sum  directed  to  be  invested  for  his 
use  for  life.  The  fact  that  the  le- 
gatee of  a  partial  interest  is  one  of 
the  residuary  legatees,  will  not  ex- 
clude him  from  taking  the  remain- 


ing interest  in  the  latter  character. 
Sweet  v.  Geisenhainer.  114 

5.  The  testator  devised  and  be- 
queathed the  residue  of  his  estate 
to  the  children  of  his  deceased  bro- 
thers as  tenants  in  common  in  cer- 
tain shares,  and  then  provided  as 
follows :  £i  And  should  either  of 
the  said  seven  children  die  before 
me,  without  leaving  any  child  or 
other  descendant,  I  hereby  give, 
devise,  and  bequeath  the  residu- 
ary share  or  portion  of  the  one  so 
dying  to  her  or  his  surviving  bro- 
thers or  sisters."  The  nephews 
and  nieces  were  also  heirs  and  next 
of  kin,  with  others.  One  of  the  re- 
siduary legatees  having  died  before 
the  testator,  leaving  children, — 
Held,  That  there  was  an  implied 
gift  to  his  children.  King  v. 
Barker.  126 

6.  A  devise  to  the  heir  or  residuary 
devisee  after  the  death  of  A~,  raises 
an  estate  for  life  in  A.  by  implica- 
tion ;  but  otherwise  when  the  de- 
vise is  to  a  stranger.  Whether  a 
devise  to  one  of  several  oo-heira 
after  the  death  of  A.  raises  in  the 
latter  an  estate  for  life  by  implica- 
tion,— Quere.  16. 

7.  Where  there  is  an  absolute  gift  of 
personal  estate,  and  then  a  bequest 
over  to  several  co-heirs  and  residu- 
ary legatees,  in  case  the  first  lega- 
tee dies  before  the  testator  without 
leaving  children,  if  the  legatee  dies 
leaving  children,  the  legacy  will 
survive  to  the  children,  as  being 
within  the  testator's  intention.   lb. 

8.  The  testatrix  by  her  will  gave  to 
the  Roman  Catholic  Orphan  Asy- 
lum in  the  City  of  New  York,  all 
future  dividends  of  all  her  shares 
of  the  capital  stock  of  "the  Me- 
chanics' Bank,  so  usually  called  in 
the  City  of  New  York."  At  the 
time  of  making  the  will  and  at  her 
decease,  she  had  one  thousand  dol- 
lars in  the  stock  of  the  City  Bank: 
but  -    " 


rhad 


»  in  the  Mechanics3  Bank, 
she  ever  owned  any  in  the 


last-named  institution. — J9e| 
the  shares  in  the  City  Bank 
under  the  will   to   the 
named.    Roman  Catholic 
Asylum  v.  Emmons. 


9.  A  legacy  will  not  be  allowed  to 
fail  merely  by  a  false  description, 
if  by  rejecting  the  portion  of  the 
description  that  is  false,  there  are 
words  enough  left  in  the  testament 
to  effect  the  testator's  intention  and 
convey  the  subject  matter  he  in- 
tended to  dispose  of.  Misdescrip- 
tion is  fatal  when  total,  but  if  only 
partial,  the  inaccurate  portion  may 
be  disregarded.  The  word  "Me- 
chanics," in  this  bequest,  being  re- 
jected as  inapplicable  to  any  prop- 
erty ever  owned  by  the  testatrix, 
the  bequest  is  left  to  operate  upon 
any  bank  stock  possessed  by  her, 
which  as  appears  by  the  evidence 
was  in  fact  no  more  in  amount  than 
the  sum  described  in  the  specified 
legacy.  lb. 

10.  A  direct  gift  to  a  minor  is  vested, 
notwithstanding  it  is  given  over  in 
ease  of  his  death  under  age,  or 
"without  heirs."  Though  liable 
to  be  divested  on  a  contingency, 
the  substituted  legatees  will  only 
take  the  corpus,  from  the  time  of 
the  happening  of  the  event  on  which 
it  is  limited  over.  The  accruing 
interest  before  that  time  belongs  to 
the  minor,  and  may  be  appropri- 
ated for  his  support  Pinney  v. 
Fancher.  198 

11.  The  testator  directed  the  sale  of 
certain  real  estate,  and  then  gave 
one  half  of  the  proceeds  to  S.  S.,  a 
nephew ;  one  eighth  to  S.  S.,  ano- 
ther nephew;  one  eighth  to  the 
executor,  "  to  be  by  him  held  in 
trust  and  invested,  and  the  interest 
thereof  paid  to  M.  D.  and  his  heirs;7' 
another  eighth  to  the  executor  "  to 
be  by  him  held  in  trust  and  in- 
vestea^and  the  interest  thereof  paid 
to  £.  D.,  and  his  heirs,"  and  the 
remaining  one  eighth  to  the  execu- 
tor "  to  be  by  him  held  in  trust  and 
invested,  and  the  interest  paid  to 
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heir*."— Held,  that 
tionthat  the  execu- 
the  several  shares 
parties  named,  du- 
remainder  to  their 
urtisr.  Doughty.   287 

18.  The  word  "  heirs"  will  not  be 
interpreted  as  a  word  of  limitation, 
if  the  intention  be  apparent  to  use 
it  in  another  sense.  The  appoint- 
ment of  a  trustee  and  a  direction  to 
pay  the  interest  and  keep  the  prin- 
cipal invested,  are  such-  circum- 
stances as  in  contrast  with  other 
dispositions  of  the  will,  operate  to 
show  that  a  bequest  in  favor  of  A. 
and  his  heirs,  was  not  intended  as 
an  absolute  legacy  to  A.  lb. 

13.  The  testator  gave  his  residuary 
estate  to  "  the  two  nearest  female 
relatives  or  connections"  of  his  de- 
ceased mother,  provided  they  fur- 
nished satisfactory  proof  of  their 
identity  and  right  of  inheritance 
within  two  years  after  his  execu- 
tors had  given  public  notice  by  ad- 
vertisement, and  in  default  of  ap- 
plication for  the  bequest,  the  resi- 
due was  given  over  to  the  Astor 
Library,  in  the  City  of  New  York: 
Held,  that  the  legacy  vested  on  his 
decease,  and  that  the  provisions  re- 
lative to  advertisement  did  not  sus- 
pend the  vesting,  bat  related  only 
to  the  time  and  manner  of  proving 
the  claim  of  the  legatees.  Ennis 
v.  Pentz.  382 

14.  As  between  two  nieces  of  his  de- 
ceased mother,  the  wife  of  a  grand 
nephew,  and  three  great  grand 
nieces,  Held,  that  the  two  nieces 
answering  the  description  were  en- 
titled to  take,  notwithstanding  one 
of  them,  though  surviving  the  tes- 
tator, died  before  the  time  for  dis- 
tribution had  arrived.  lb. 

15.  A  provision  that  if  any  legatee 
shall  die  before  the  executors  shall 
have  forwarded  in  good  faith  the 
legacy,  the  legacy  shall  be  void,  is 
valid  in  law.  Such  a  provision 
will  not  be  applied  to  a  residuary 
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bequest,  unlets  the  intention  be  very 
plainly  and  explicitly  expressed.  lb. 


CAPACITY  (TESTAMENTARY). 

See  Will,  1,  2,  3,  4,  5,  6,  7,  8, 
9,  10,  11,  12,  13. 


CLAIMS  (Payment  or). 

See  Administrator,  1. 
•Creditor,  1. 
Domicil,  6, 16. 
Jurisdiction,  6. 
Real  Estate,  1. 


CODICIL. 

See  Revocation,  1,  2. 
Will,  42. 

COMITY 

See  Domicil,  4,  15, 

COMMISSIONS. 

1.  An  executor  who  is  also  named  as 
trustee  in  the  will,  though  not  en- 
titled to  commissions  in  each  capa- 
city, shall  have  his  full  commis- 
sions both  for  receiving  and  paying 
out,  on  the  final  settlement  of  his 
account  as  executor.  Mann  v. 
Lawrence.  424 

CONDITIONAL  WILL. 
See  Will,  36,  37,  38. 

CONSTRUCTION. 

See  Advancement.  2. 
Bequest,  8,  9.  \ 
Taxes  and  Assessments,  2. 

1.  In  the  interpretation  of  a  will  it  is 
proper  to  adhere  to  the  general  in- 
tent, so  far  as  possible.  Phyfe  v. 
Fkyft  45 


2.  The  construction  of  wills  is  not  af- 
fected by  punctuation.  Arcularius 
v.  Oeisenhainer.  64 

3.  Though  the  testator  may  not  have 
foreseen  all  the  consequences  of 
his  dispositions,  the  effect  of  his 
language  cannot  be  varied,  when 
plain  and  unambiguous,  in  order 
to  suit  a  supposed  intention  unwar- 
ranted by  the  words  of  the  wilL 
Sweet  v.  Geisenhainer.  114 

4.  Though  the  intention  of  the  maker 
is  the  guide  to  the  interpreter,  the 
intent  is  to  be  sought  from  the  wri- 
ting, and  from  the  known  meaning 
and  force  of  the  words  used,  instead 
of  resorting  to  conjecture.  2ft. 

5.  The  usual  acceptation  of  language 
may  be  restrained  by  provisions 
indicating  a  contrary  intention. 
Words  ordinarily  construed  as  rais- 
ing a  tenancy  in  common,  will  be 
interpreted  as  establishing  a  joint 
tenancy,  if  the  terms  of  a  gift  over 
show  an  intention  to  create  a  joint 
tenancy.    Sherwood  v.    Sherwood. 

230 

6.  The  force  of  technical  words  is 
always  controlled  by  provisions 
showing  that  a  technical  interpreta- 
tion would  militate  against  the  de- 
sign of  the  testator.  A. 

7.  Statutes  must  be  construed  pros- 
pectively, unless  there  are  very  ex- 
press words  giving  them  a  retro- 
spective application.  Ferrtir.  Pub- 
lic Administrator.  249 

8.  There  is  no  rigid  technical  rule 
governing  the  interpretation  of 
wills.  The  use  of  words,  whether 
scientific  or  not,  in  their  ordinary 
signification  must  be  intended ;  but) 
if  by  the  employment  of  interpreta- 
tive language,  or  by  the  insertion 
of  other  provisions,  it  can  be  seen 
that  those  terms  have  been  em- 
ployed in  a  signification  different 
from  their  ordinary  sense,  the  pur- 
pose of  the  testator  will  be  carried 
out.    Burtis  v.  Doughty.  287 
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9.  The  statute  of  wills  is  not  to  be 
construed  strictly,  except  as  to  the 
evils  it  was  designed  to  prevent ;  in 
all  other  respects  it  is  to  be  con- 
strued liberally,  and  when  the  es- 
sential requisites  are  satisfactorily 
proved,  the  objects  of  the  law  are 
answered.      Rieben  v.  Hicks,  353 

10.  The  term  "relatives"  applies  or- 
dinarily  to  persons  in  the  line  of  con- 
sanguinity, and  not  to  those  con* 
neoted  by  marriage.  Where  the 
gift  is  to  relatives,  resort  must  be 
had  to  the  statute  of  distributions 
to  determine  who  are  entitled ;  but 
when  the  testator  specifies  a  certain 
number  of  the  "  nearest"  relatives, 
the  description  will  be  applied  in- 
dependently of  the  statute.  Ennis 
v.  Pentz.  382 


CONFLICT  OF  LAWS. 

See  Distribution,  1. 

Domicil,  1,  3,  5,  6,  7,  10,  12. 
Guardian  and  Ward,  2. 


CONVERSION. 

1.  Where  there  is  an  unqualified  di- 
rection to  convert  money  into  land 
or  land  into  money,  the  property 
will  have  the  character  so  directed, 
even  in  case  of  devolution  before 
such  character  has  been  in  fact  as- 
sumed.    Graham  v.  DeWitt.    186 

2.  But  where  there  is  a  mere  power 
or  discretion  to  change  the  quality 
of  the  estate,  the  succession  will 
take  effect  according  to  the  nature 
of  the  property  at  the  time  the  suc- 
cession attaches.  lb. 

3.  By  the  terms  of  a  trust  there  was 
no  positive  direction  to  sell,  but 
only  a  discretionary  power — the  in- 
strument therefore  did  not  of  itself 
effect  a  conversion  from  real  into 
personal  estate.  Till  the  power 
was  exercised,  the  property  remain-  ] 


ed  and  was  to  be  considered  aa 
realty,  but  after  it  was  exercised 
and  the  conversion  had  been  effect- 
ed, the  property  must  be  treated  as 
personalty,  and  where  parties  in- 
terested died  subsequent  to  the  sale, 
the  succession  would  pass  to  their 
next  of  kin  and  not  to  their  heirs- 
at-law.  16. 


CREDITOR. 

See  Domicil,  14. 

Husband  and  Wm,  8,  9. 
Jurisdiction,  6. 
Real  Estate,  1,  2,  3. 

1.  An  intestate,  engaged  in  business, 
having  availed  himself  of  the  ser- 
vices of  his  children,  under  the  ex* 
pectation  and  mutual  understand- 
ing that  compensation  would  be 
made  by  way  of  legacy,  but  with- 
out any  special  agreement  to  that 
effect: — Held,  that  no  special  re- 
quest or  formal  promise  was  neces- 
sary under  the  circumstances  to  es- 
tablish his  liability ;  and  the  exe- 
cution of  a  will  which  had  been 
drafted  in  favor  of  these  children, 
having  been  prevented  by  death, — 
Held,  that  his  estate  was  bound  to 
make  compensation.  McRaeY.Mc- 
Rae.  199 

\.  A  stranger,  performing  services 
under  similar  assurances,  would  be 
entitled  to  recover,  and  the  relation 
of  the  parties  as  parent  and  child, 
does  not  detract  from  the  merit  of 
the  claim.  The  services  were  not 
gratuitous,  nor  exacted  by  means 
of  parental  influence,  but  having 
been  performed  under  a  mutual  ex- 
pectation of  compensation  in  a  par- 
ticular way,  there  is  enough  to  sus- 
tain a  promise  to  pay,  and  the  par- 
ticular  mode  of  payment  intended 
having  failed,  the  parties  are  left 

'  to  their  rights  as  in  the  ease  of  an 
ordinary  debt.  *    lb. 

.  This  case  is  different  from  the  per- 
formance of  services  gratuitously  in 
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the  mere  expectation  of  a  legacy, 
the  determination  whether  there 
should  be  any  compensation  or  not, 
being  left  to  the  volition  of  the  party 
benefited,  in  which  oase  there  is  no 
legal  liability.  Jo. 

.  When  work  and  labor  are  performed 
under  promise  of  a  legacy,  if  default 
be  made,  the  right  to  recover  exists, 
whether  the  remuneration  in  the 
mode  contemplated  is  prevented  by 
accident  or  design.  lb. 


DECLARATION  (Testament  aby). 

See  Will,  11, 14, 15, 17, 22, 24, 
28,  29,  30,  31,  33, 34, 35. 


DECREE. 

See  Domicil,  5,  6. 
Practice,  7. 

1.  Whether  a  decision  on  the  admin- 
istration would  be  conclusive  on 
the  distribution,  provided  new 
claimants  should  not  appear. — 
Quart?  Ferrti  v.  Public  Admin- 
istrator. 151 

2.  A  decree  against  executors  or  ad- 
ministrators in  the  Supreme  Court, 
cannot  be  questioned  before  the 
Surrogate  in  a  proceeding  relating 
to  the  personal  estate.  If  the  sta- 
tute of  limitations  was  a  good  bar 
to  the  claim  in  that  court,  it  should 
have  been  interposed  there.  LeRoy 
v.  Bayard.  228 

3.  The  decree  of  a  Surrogate  for  the 
payment  of  money  has  the  force  of 
a  judgment,  and  on  filing  a  tran- 
script with  the  county  clerk,  it  can 
be  enforced  by  execution  against 
the  property  of  the  administrator, 
in  the  same  manner  as  a  judgment 
at  law.  The  debt  may  also  be  col- 
lected by  process  of  attachment,  but 
that  is  only  an  additional  remedy. 
Sherwood  v.  Jvdd.  419 


DESCENT. 
See  Advahcimjcht,  2. 

DEVISE. 

See  Beqvxst,  6. 
Revocation,  3. 

1.  The  testator,  who  was  engaged  in 
business  as  a  manufacturer,  and 
owned  a  cotton  mill,  after  devising 
to  his  wife  a  life  interest  in  certain 
lands,  gave  the  remainder  of  his 
property  to  his  children,  "to  be 
valued,"  and  "to  be  divided"  into 
a  certain  number  of  shares,  and 
"the  several  divisions"  to  take 
place  as  his  sons  "  severally"  at- 
tained majority,  and  his  daughters 
arrived  at  full  age  or  married.  He 
also  provided,  that  three  of  his 
children  named  should  "  have  the 
same  advantages  of  education"  as 
the  others  had  enjoyed:  and  that 
his  cotton  mill  should  be  under  the 
direction  of  his  son,  and  J.  D.,  the 
profits  to  be  appropriated  to  the  use 
of  the  testator's  family.— JWtf,  thai 
the  devise  of  the  residue  was  vested 
in  the  children  on  the  testator's  de- 
cease, subject  first  to  the  provision 
for  the  education  of  his  children, 
and  secondly,  to  the  direction  re- 
specting the  management  of  the 
mill.  The  children  were  to  be  ed- 
ucated at  the  charge  oi  the  estate, 
and  the  profits  of  the  factory  were 
to  accrue  to  the  benefit  of  the  fa- 
mily, that  is,  his  children,  to  whom 
the  property  had  been  previously 
given — the  widow  having  other 
provisions  under  the  will.  McEw- 
ing  v.  Bertine.  194 

2.  The  clause  as  to  the  management 
of  the  factory  is  a  mere  direction 
how  the  estate  was  to  be  managed 
until  a  distribution  should  be  made, 
and  does  not  vary  the  interests  of 
the  devisees.  lb. 

3.  Each  one  of  the  devisees,  on  attain- 
ing majority,  or  the  daughters  on 
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marriage,  can  demand  their  shares, 
and  in  such  case  the  estate  must 
he  elosed.  Jo. 

,  The  testator  placed  his  estate  in 
trust  during  the  lives  of  his  bro- 
thers David  and  Richard,  to  pay 
them  the  income,  share  and  share 
alike ;  and  on  the  decease  of  Rich- 
ard, he  gave  to  Richard's  son,  Jo* 
seph,  one-third  in  fee,  and  on  the 
decease  of  David,  he  gave  to  Da- 
vid's children  the  remaining  two- 
thirds,  in  fee.  Richard  having 
died,  leaving  his  son  Joseph  surviv- 
ing,— Held,  that  Joseph  was  enti- 
tled to  one-third  of  the  estate  in  fee, 
and  that  the  entire  income  of  the 
remaining  two-thirds  accrued  to  the 
benefit  of  the  surviving  brother. 
Sherwood  v.  Sherwood.  230 


DISTRIBUTION. 

8ee  Administrator,  1. 
Advancement,  1,  2. 
Assets,  1,  2. 
Decree,  1. 
Domicil,  1,  6,  7. 
Judgment,  1,  2. 
Next  of  Kin,  2,  3,  4,  5,  6. 
Priority  of  Payment,  1. 

.  Where  a  married  woman,  domi- 
ciled in  Connecticut,  having  before 
marriage  a  vested  right  in  the  re- 
siduary estate  of  her  deceased 
grandfather,  after  coverture  re- 
ceived, in  satisfaction  of  such  por- 
tion, a  transfer  of  bank  stock  in  the 
city  of  New  York,  and  her  husband 
drew  the  dividends,  but  never  re- 
duced the  stock  into  possession,  nor 
administered  on  her  estate,  though 
he  survived  her, — Held,  that  by  the 
law  of  their  domicil,  the  property 
vested  in  the  husband  at  the  time 
of  the  transfer,  and  that  his  admin- 
istrator was  entitled  to  the  proceeds 
for  distribution  among  his  next  of 
kin.    Burr  v.  Sherwood.  85 


Vol.  III.— 34 


DOMICIL. 

See  Distribution,  1. 
Marriage,  5. 
Revocation,  4. 
Will,  32. 

1.  A  question  as  to  the  distribution  of 
the  personal  estate  of  a  married 
woman,  arising  between  her  admin- 
istrator and  the  administrator  of 
her  deceased  husband,  determined 
by  the  law  of  Connecticut,  where 
the  parties  were  married  and  were 
domiciled  at  the  time  of  their  death. 
Burr  v.  Sherwood.  85 

2.  In  the  case  of  a  minor  born  in  the 
City  of  New  York,  of  a  father  there 
resident,  a  naturalized  citizen,  and 
a  mother  there  resident,  a  native 
citizen,  the  residence  of  the  parents 
there  continuing  until  their  decease, 
the  place  of  birth  and  the  domicil 
of  the  parents  made  New  York  the 
place  of  the  domicil  of  the  child. 
Ex  Parte  Dawson.  130 

3.  The.  domicil  of  origin  can  be 
changed  only  by  choice,  and  a  do- 
micil of  choice  cannot  he  acquired 
by  the  act  of  the  minor,  or  of  any 
other  person  except  the  parents  or 
the  guardian.  Jo. 

4.  From  comity  and  considerations 
of  mutual  interest,  foreign  States 
recognize  and  give  effect  almost 
universally  to  those  laws  of  the  do- 
micil which  constitute  the  status, 
quality,  or  capacity  of  the  person, 
and  which  place  minors  under  the 
authority  of  guardians  and  tutors, 
respect  being  had  to  the  sentence  of 
the  appropriate  tribunal  in  the  place 
of  domicil.  16. 

5.  The  administrator  having  taken 
out  letters  on  the  citation  of  the 
next  of  kin,  and  at  their  instance 
having  been  called  to  account-— held, 
that  a  decree  of  the  proper  tribunal 
in  the  place  of  the  intestate's  domi- 
cil and  of  the  principal  administra- 
tion, was  conclusive  upon  all  par- 
ties thereto,  in  respect  to  assets 
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then  realized  or  claims  against  the 
administrator  which  might  then 
have  been  adjudicated.  Churchill  v. 
Prescott.  233 

6.  The  place  of  domicil  is  the  place 
of  the  principal  administration,  and 
other  administrations'  are  merely 
ancillary.  The  law  of  the  place 
of  ancillary  administration  governs 
as  to  the  payment  of  debts  there, 
but  the  distribution  among  the  next 
of  kin  or  legatees  is  made  accord- 
ing to  the  lex  domicilii.  A  decree 
against  the  primary  administrator 
at  an  intestate's  domicil  is  conclu- 
sive upon  the  subsidiary  adminis- 
trator. 16. 

7*  The  intestate  was  born  in  Con- 
necticut, and  after  attaining  full 
age,  pursued  the  calling  of  a  mari- 
ner, generally  sailing  from  and  re- 
turning to  the  port  of  New  York, 
and  then  visiting  his  native  place. 
Having  married  in  this  city,  and 
become  master  and  owner  of  a  ves- 
sel, and,  until  his  decease,  making 
this  his  principal  place  of  abode 
and  business,  when  not  at  sea — 
Held,  notwithstanding  he  made  oc- 
casional visits  to  the  place  of  his 
birth,  that  New  York  was  his  do- 
micil at  the  time  of  his  death,  and 
that  the  distribution  of  his  estate 
was  governed  by  the  laws  of  New 
York.     Sherwood  v.  Judd.         267 

8.  A  domicil  can  be  gained  only  by 
residence  animo  manendi.  When  a 
domicil  is  once  gained  it  is  not  lost 
until  another  is  acquired.  But  lit- 
tle stress  should  be  laid  upon  casual 
declarations  as  opposed  to  actions 
and  course  of  conduct.  The  resi- 
dence of  the  family  is  an  important 
circumstance  in  determining  the 
abode  of  the  head  of  the  family. 
The  domicil  of  origin  is  not  of 
much  consequence  except  in  deter- 
mining the  balance  in  a  doubtful 

lb 


9.  In  questions  of  domicil  the  leading 
inquiry  is  as  to  the  person's  general 
habit  of  life,  the  centre  of  his  busi- 


ness interests,  his  occupations  and 
his  home  affections.  lb. 

10.  Where  the  lex  loci  actus,  and  the 
lex  loci  domicilii  are  both  conformed 
to,  so  far  as  relates  to  the  forms  of 
the  testament,  a  subsequent  change 
of  domicil  to  a  place  where  other 
forms  are  required,  will  not  invali- 
date the  instrument.  Huntr.  Moot' 
tie.  322 

11.  The  testator  and  his  wife  made 
an  ante-nuptial  contract,  whereby 
they  stipulated  for  a  community  of 
acquisitions,  and  that  in  case  of  the 
death  of  either,  leaving  children  is- 
sue of  the  marriage,  "  the  disposa- 
ble part"  of  the  half  of  the  acqui- 
sitions belonging  to  the  one  dying 
should  go  to  the  survivor  as  "  abso- 
lute and  irrevocable  property."  The 
testator  bequeathed  his  wife  one- 
third  of  his  estate,  and  it  was  held 
that  the  rights  of  the  parties  were 
to  be  determined  by  the  law  of 
Prussia,  the  place  of  their  domicil 
at  the  time  of  the  testator's  death, 
notwithstanding  the  will  was  made 
in  the  city  of  New  York.  Schultz 
v.  Dambmann.  379 

12.  The  lex  domicilii  governs  as  to 
the  testamentary  capacity,  in  which 
are  included  not  only  the  general 
capacity  to  make  a  will,  but  also 
the  disposable  power  over  the  es- 
tate, lb. 

13.  By  the  Code  Civil,  a  testator  who 
leaves  three  children  can  dispose 
of  only  one-fourth  of  his  estate  ab- 
solutely, and  an  additional  fourth 
in  usufruct  in  favor  of  his  wife— 
and  it  was  therefore  held,  that  if 
the  disposable  part  exceeded  the 
one-third  given  by  the  will,  the  wi- 
dow should  be  limited  to  the  provi- 
sions of  the  will,  but  if  it  did  not 
equal  the  one-third,  the  widow 
should  be  limited  to  the  disposable 
part.  lb. 

14.  By  the  law  of  Connecticut,  exec- 
utors and  administrators  may  be 
factorized  by  the  creditors  of  lega- 
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tees  and  distributees.    Sherwood  v. 
Judd.  419 

15.  As  a  general  nils,  the  laws  of  a 
foreign  State,  where  the  parties 
interested  are  domiciled,  will  be 
regarded  and  respected  in  another 
jurisdiction,  unless  they  are  in  con- 
flict with  the  rights  of  its  citizens, 
or  from  reasons  of  inconvenience  or 
public  policy  it  would  seem  unwise 
to  recognize  them.  Ibid. 

16.  Debts  follow  the  person  of  the 
debtor,  and  wherever  the  debtor 
may  be,  a  judicial  remedy  for  the 
recovery  of  the  debt  follows  him. 

Ibid. 


DOWER. 

8ee  Interest,  3. 

EVIDENCE. 

See  Accountjho,  1. 
Interest,  10. 
Inventory,  2. 
Judgment,  2. 
Marriage,  4,  6,  7,  8,  9, 10, 

11,  12,  13,  14,  15. 
Practice,  2,  3,  5, 6. 
Trust,  2. 
Will,  1,  4,  6. 

1.  Executors  having  sold  land  under 
a  power,  and  the  deed,  reciting  the 
lien  of  a  previously  existing  mort- 
gage, failed  to  say  whether  the 
amount  of  the  mortgage  was  allow- 
ed as  part  of  the  consideration  or 
was  in  addition  thereto, — Held,  that 
the  executors  might  prove  by  parol 
the  value  of  the  property,  and  the 
sum  which  had  really  been  received 
by  them.     Upson  v.  Badeau.       13 

2.  Where  the  terms  of  a  will  are  not 
ambiguous,  resort  cannot  be  had  to 
extrinsic  evidence.  Such  evidence 
may  be  received  to  determine 
whether  the  words  of  the  will,  with 


reference  to  the  facts,  admit  of  their 
being  construed  in  a  primary  sense ; 
but  that  being  determined,  and  no 
ambiguity  existing,  the  court  can- 
not speculate  about  the  testator's 
intention,  in  opposition  to  his  will, 
as  written.  Arcularius  v.  Geisen- 
homer.  64 

3.  Evidence  of  material  facts  is  in  all 
cases  admissible  in  aid  of  the  appli- 
cation of  a  will,  to  determine 
whether  the  words  with  reference 
to  the  facts  admit  of  a  plain  appli- 
cation, and  if  not,  then  to  determine 
whether  they  can  be  applied  in  any 
other  sense  of  which  they  are  capa- 
ble, so  as  to  satisfy  the  intention. 
Roman  Catholic  Orphan  Asylum  v. 
Emmons.  144 

4.  The  probate  of  a  will  is  a  proceed- 
ing of  a  mixed  character,  being  as 
to  the  subject  matter,  a  proceeding 
in  rem,  and  as  to  the  persons  inter- 
ested, lis  inter  partes;  consequently 
none  of  the  parties  are  competent 
witnesses.     Brush  v.  Holland.  240 

5.  By  the  ecclesiastical  law,  an  exe- 
cutor propounding  a  will  is  an  in- 
competent witness  to  sustain  it 
when  contested ;  but  by  our  statute 
the  oath  of  the  person  propounding 
the  will,  as  to  the  circumstances  of 
the  execution,  the  delivery  -and  the 
possession  thereof,  may  be  required. 

lb. 

6.  The  declarations  of  a  party  to  the 
record,  may  be  taken  as  against 
himself,  or  as  against  another  party 
having  a  joint  interest,  but  if  there 
are  several  parties  having  separate 
interests  in  the  subject  matter,  the 
admissions  of  one  cannot  be  taken 
against  another.  lb. 

7.  The  declarations  of  one  ot  the  par- 
ties to  a  proceeding  in  probate  can- 
not be  received  as  evidence,  unless 
the  proof  be  directed  to  the  rejec- 
tion of  particular  clauses  of  the  will, 
or  there  is  ground  for  charging  com- 
plicity or  conspiracy,  or  the  declar- 
ations are  part  of  the  res  gesta.  lb. 
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8.  Declarations  to  become  part  of  the 
res  gesta  most  be  made  at  the  time 
of  the  act  done ;  and  in  a  conspiracy, 
combination  must  be  shown  by  other 
proof,  before  the  declarations  of  one 
person  can  be  received  against  an- 
other. Upon  questions  of  evidence, 
it  would  seem  proper  in  a  case  of 
doubt  for  the  Surrogate  to  lean  to 
the  common  law  rule,  in  preference 
to  that  of  the  ecclesiastical  courts. 

lb. 

9.  It  is  competent  to  show  declara- 
tions of  a  party  charged  with  unduly 
procuring  the  execution  of  a  will, 
so  far  as  they  tend  to  prove  an  ex- 
isting intent  and  disposition.       lb. 

10.  Upon  a  question  of  assets  the  de- 
clarations of  the  deceased  may  be 
admissible  as  pertinent  to  the  in- 
quiry whether  the  administrator  has 
made  the  proper  efforts  to  adminis- 
ter the  estate,  but  they  are  not  bind- 
ing as  declarations  to  charge  the 
representative  with  assets.  Gino- 
chio  v.  Porcella.  277 

}1.  An  executor  or  administrator  is 
not  concluded  by  the  statements  of 
the  deceased,  but  is  only  obligated 
to  a  faithful  attempt  to  realize  the 
largest  amount  from  the  assets 
which  have  come  to  his  knowledge. 

lb. 

12.  The  testimony  of  a  witness  in  one 
suit,  cannot  be  received  as  evidence 
in  another  suit  although  between 
the  same  parties.  lb. 


EXECUTION. 
See  Dicrre,  3. 

EXECUTOR. 

See  Accounting,  1,  4,  6. 
Domicil,  14. 
Evidence,  1,  5. 
Inventory,  2. 
Interest,  4,  6,  10. 
Practice,  3. 


1.  It  is  the  duty  of  an  executory  trus- 
tee to  see  that  the  legatee  is  paid, 
and  to  apprise  him  in  reasonable 
time  of  the  amount  due,  and  to  of- 
fer payment.  He  cannot  take  ad- 
vantage of  the  mistake  of  the  lega- 
tee, or  bar  his  rights  in  equity  by  a 
receipt  or  even  a  release  under  seal; 
when  error  has  been  committed. 
Wilcox  v.  McCarthy,  284 


GUARDIAN  AND  WARD. 

See  Domicil,  3,  4. 
Jurisdiction,  4,  5. 

1 .  Where  an  infant,  a  native  citizen 
of  the  State  of  New  York,  and  do- 
miciled in  the  City  of  New  York, 
and  having  a  guardian  duly  ap- 
pointed at  the  place  of  domicil,  was 
clandestinely,  and  adversely  to  the 
wishes  of  the  guardian,  removed 
from  his  jurisdiction  and  taken  to 
England — Held,  that  the  guardian 
was  justified  in  attempting  to  re- 
cover the  custody  of  the  ward,  by 
invoking  the  aid  of  the  English 
Courts,  and  that  the  expenses  of 
such  proceeding  were  a  proper 
charge  on  the  infant's  estate.  Ex 
parte  Dawson.  130 

2.  And  where  the  English  Court  of 
Chancery,  when  refusing  to  award 
the  custody  of  the  minor  to  the 
American  guardian,  decreed  that 
the  guardian  should  transmit  the 
income  of  the  minor's  property  to 
England  to  be  disposed  of  under 
the  direction  of  that  Court — Held, 
that  under  the  circumstances  there 
was  no  good  reason  for  deferring 
ex  comitate  to  the  decision  of  the 
foreign  tribunal,  and  permission 
was  therefore  refused  to  the  guar- 
dian to  transmit  the  funds  abroad. 

Jo. 

3.  In  making  the  appointment  of 
guardian,  the  Surrogate's  power 
and  discretion  are  entirely  unlimi- 
ted, exoept  by  such  known  and 
established  principles  as  govern  the 
conscience  of  all  Courts  of  Equity. 


INDEX. 


588 


Relatives,  whether  residing  in  ano- 
ther county  or  State,  may  be  ap- 
pointed to  the  guardianship,  if  they 
are  proper  persons,  and  give  the 
requisite  security.  The  consent  of 
relatives  is  not  requisite  to  the  ap- 
pointment. The  authority  of  the 
Surrogate  is  not  limited  in  this  re- 
spect—the relatives  have  no  control 
in  the  matter,  and  they  have  no  in- 
terest as  parties,  but  receive  no- 
tice merely  to  inform  the  Court  so 
as  to  make  the  best  appointment 
for  the  welfare  and  interests  of  the 
child.  16. 

4.  The  powers  of  a  guardian  appointed 
by  the  Surrogate  are  not  restricted 
by  locality,  more  than  in  the  case 
of  any  other  officer  in  this  State. 
He  is  recognized  as  the  lawful 
guardian  throughout  the  bounds  of 
the  State.  He  cannot,  in  a  strict 
sense,  exercise  authority  out  of  the 
State,  but  he  is  no  more  a  local  of- 
ficer than  an  executor,  or  adminis- 
trator, or  a  guardian  appointed  by 
the  Court  of  Chancery.  Except  as 
connected  by  the  Constitution  of 
the  United  States,  which  does  not 
touch  the  civil  domestic  govern- 
ment, New  York  is  as  much  a  for- 
eign State,  relatively  to  the  other 
States  of  the  Union,  as  England  is 
relatively  to  France.  lb. 

5.  The  father  of  a  minor  having  failed 
to  exercise  his  right  of  appointing  a 
guardian  by  deed  or  will,  the  court, 
upon  which  it  devolves  to  determine 
the  guardianship,  will  pronounce 
upon  the  question,  in  accordance 
with  what  appears  to  be  for  the 
best  interests  of  the  infant,  taking 
into  view  not  merely  his  or  her 
temporary  welfare,  but  the  state  of 
the  affections,  attachments,  train- 
ing, education,  and  morals.  Foster 
v.  MoU.  409 

6.  Though  great  respect  should  be 
paid  to  the  wishes  of  the  deceased 
parents,  even  where  they  have  not 
been  expressed  in  a  definite  or  legal 
form,  still  it  is  the  duty  of  the  court 
to  see  whether  the  conclusions  of 


the  parents  are  well  founded,  and 
such  as  command  approval.  If 
there  is  no  reasonable  objection  to 
the  gratification  of  their  wishes, 
they  will  be  controlling.  lb. 

.  Where  the  father  of  an  infant 
promised  the  mother  on  her  death- 
bed, that  the  child  should  remain 
under  the  charge  of  her  grand-pa- 
rents, with  whom  she  had  been 
living  since  her  birth,  and  the 
grand-parents  had  retained  the  cus- 
tody under  this  engagement  for 
seven  years,  notwithstanding  the 
father,  who  had  married  again,  ex- 
pressed a  desire  to  have  his  brother 
appointed  the  guardian,  it  was  held 
that  the  father  being  dead,  letters 
should  issue  to  the  grandfather,  no 
good  reason  being  shown  for  dis- 
turbing the  arrangement  originally 
made  by  the  father  at  the  decease 
of  the  child's  mother.  lb. 


HEIRS. 


See  Bequest,  12. 
Real  Estate,  1. 


HUSBAND  AND  WIFE. 

oVeDoMiciL,  11,  13. 
Marriage  passim. 
Public  Administrator,  3. 

1.  The  intestate  was  a  feme  covert, 
married  before  the  passage  of  the 
act  "  for  the  more  effectual  protec- 
tion of  the  property  of  married  wo- 
men." After  that  act  took  effect 
she  acquired  leasehold  premises, 
and  executed  a  mortgage  thereon 
to  secure  the  payment  of  one  thou- 

%  sand  dollars.  She  died,  and  then 
her  husband  died  also,  and  his  ad- 
ministrators disputing  the  validity 
of  the  mortgage,  it  was  held  valid. 
Kelly  v.  McCarthy.  7 

2.  If  the  wife  acquire  property  in  her 
own  name  with  the  assent  and  cog- 
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nizance  of  her  husband,  her  right 
and  title  will  be  upheld;  unless  the 
claims  of  creditors  are  in  Question. 

lb. 

3.  By  the  laws  and  usage  ot  this 
State,  the  wife  can  convey  without 
her  husband  joining  with  her  in 
the  conveyance.  16. 

4.  By  the  law  of  Connecticut,  the 
personal  estate  of  a  married  woman 
dying  intestate,  is  distributed  among 
her  next  of  kin,  and  does  not  pass 
to  her  husband.  Burr  v.  Sher- 
wood. 85 

5.  At  oommon  law,  choses  in  action 
and  stocks  of  the  wife,  whether  ac- 
quired before  or  after  coverture, 
survive  to  the  wife,  unless  reduced 
into  possession  by  the  husband  in 
his  life-time.  By  the  law  of  Con- 
necticut, personal  property  accruing 
to  the  wife  during  coverture,  inclu- 
ding choses  in  action,  vests  immedi- 
ately and  absolutely  in  the  hus- 
band, and  if  he  dies  without  redu- 
cing the  same  into  possession,  his 
administrator  is  entitled.  lb. 

6.  A  receipt  of  dividends  on  stock 
standing  in  the  name  of  the  wife, 
only  reduces  the  dividends  into  pos- 
session, and  not  the  stock.  lb. 

7.  The  legal  title  to  the  assets  of  a 
testator  is  in  his  executor  until  dis- 
tribution, and  the  title  of  stock 
transferred  to  a  married  woman  af- 
ter coverture,  in  satisfaction  of  a 
general  legacy  vested  before  covert- 
ure, accrues  after  coverture.  The 
time  of  the  transfer  is  the  time  the 
title  accrues,  although  the  conside- 
ration of  the  transfer  was  pre- 
viously vested.  lb. 

8.  The  policy  of  our  law  in  relation  to 
Life  Insurance,  is  in  favor  of  allow- 
ing the  wife,  either  in  her  own 
name  or  through  the  medium  of  a 
trustee,  to  insure  her  husband's  life 
free  from  the  claims  of  his  repre- 
sentatives or  his  creditors.  An  in- 
testate having  before  his  decease 


effected  an  insurance  on  his  life  far 
$4000,  subsequently  surrendered 
the  policy,  and  took  out  two  new 
policies  for  $2000  each,  one  of 
which  he  assigned  in  consideration 
of  three  hundred  dollars,  the  as- 
signee agreeing  to  pay  the  future 
premiums,  and  on  the  assignor1* 
decease  to  pay  his  widow  fifteen 
hundred  dollars,  and  the  other  of 
which  he  assigned  for  the  benefit 
of  his  wife,  the  assignee  obligating 
himself  to  pay  the  premiums.  The 
policies  were  of  little?  if  any,  pecu- 
niary value  at  the  time  of  the  as- 
signment, so  far  as  related  to  the 
premiums  that  had  been  paid.  The 
company  with  whom  the  insurance 
was  effected  were  impowered  by 
their  charter  to  insure  the  life  of  a 
husband  for  the  benefit  of  his  wife 
— Held,  that  the  title  being  trans- 
ferred, the  legal  representatives  of 
the  assignor  could  not  recover  on 
the  policies.  If  the  transaction  is 
sought  to  be  impeached  as  being 
fraudulent  and  void  in  respect  to 
creditors,  it  seems  to  be  unneces- 
sary to  compel  the  administratrix  of 
the  assignor  to  give  security  for  the 
amount  of  the  policies,  until  the 
rights  of  the  creditors  have  been 
determined  by  a  court  of  compe- 
tent jurisdiction — the  administra- 
trix claiming  in  her  own  individual 
right,  under  a  legal  title  out- 
standing at  the  intestate's  death. 
McCord  v.  Noyes.  139 

9.  Where  the  wife  of  the  intestate, 
after  his  decease,  but  before  the 
news  of  his  death  had  reached  her, 
received  debts  due  to  him^  acting 
as  his  agent  to  make  collections  du- 
ring his  absence  for  her  support— 
Held,  that  having  appropriated  the 
money  to  the  purpose  authorized,  in 
good  faith,  she  was  not  liable  to 
the  creditors  of  the  deceased. 
Whether  the  debtor  who  had  paid 
under  such  circumstances,  could  be 
compelled  to  pay  a  second  time  on 
an  action  being  brought  by  the  ad- 
ministrator. Qumre.  Oinoekio  r. 
Porcella.  277 
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ILLEGITIMATES. 

See  Practice,  2. 

I.  The  recent  act  of  the  Legislature  of 
the  State  of  New  York  authorizing 
"illegitimate  children,  in  default 
of  lawful  issue,  to  inherit  real  and 
personal  property  from  their  mother 
as  if  legitimate,"  did  not  affect  any 
right  or  title  vested  at  the  date  of 
the  passage  of  the  act  in  the  lawful 
heirs  or  next  of  kin  of  any  person 
theretofore  deceased.  This  act  does 
not  in  terms  disturb  the  usual 
course  of  a  grant  of  administration ; 
but  if  the  descent  of  the  illegiti- 
mate claimant  in  default  of  lawful 
issue,  be  proved  satisfactorily,  it 
may  be  proper  in  the  exercise  of  a 
sound  discretion  to  make  the  grant ; 
while  on  the  other  hand,  if  the 
proofs  are  not  clear,  prudence  may 
require  the  intervention  of  the  Pub- 
lic Administrator,  or  some  other 
disinterested  person,  to  insure  a 
just  scrutiny  and  the  protection  of 
the  rights  of  third  parties.  Ferrti 
v.  Public  Administrator.  249 


IMPLIED  BEQUEST. 
See  Bequest,  5,  6,  7. 

INFLUENCE. 

See  Will,  1,  2,  3,  6,  8,  10, 13, 
42. 

INSANITY. 

See  Will,  4. 

INSTRUCTIONS. 
See  Will,  7,  42. 

INTEREST. 

1.  Generally,  when  no  time  of  pay- 
ment is  named  in  a  will,  legacies 
are  not  due  until  the  lapse  of  a 


year  from  the  death  of  the  testator, 
and  they  do  not  begin  to  earn  inter- 
est until  they  are  due.  The  pro- 
visions of  the  Revised  Statutes  as 
to  the  payment  of  debts  and  lega- 
cies have  not  altered  this  role,  and 
a  delay  in  the  probate  does  not  de- 
prive the  legatees  of  interest  on 
their  legacies  after  the  expiration 
of  a  year  from  the  testator's  de- 
Lawrence  v.  Embree.    364 


2.  Annuities  are  considered  as  com- 
mencing to  run  at  the  testator's 
death,  and  the  first  payment  as  due 
at  the  end  of  the  year.  A  bequest 
of  the  interest,  dividends,  or  other 
income  of  a  certain  sum  to  be  in- 
vested by  the  executors,  does  not 
begin  to  carry  interest  until  the 
end  of  the  year,  at  which  time  the 
investment  ought  to  be  made.     16. 

3.  Where  there  is  a  gift  for  life  of  the 
income  of  the  residue,  without  any 
direction  to  invest,  the  tenant  for 
life  is  entitled  to  the  income  from 
the  testator's  death  on  such  invest- 
ments as  were  then  made,  or  as 
were  subsequently  made  within  the 
year,  together  with  interest  on  the 
amount  not  invested,  valued  as  at 
the  time  of  the  testator's  decease. 


4.  If  the  executor  has  made  advances 
for  the  benefit  of  the  estate  out  of 
his  own  funds,  he  will  be  allowed 
interest  when  the  sums  expended 
were  paid  for  taxes,  necessary  ex- 
penses and  repairs,  and  debts  which 
carried  interest.  Mann  v.  Law- 
rence. 424 

5.  The  administratrix,  having  con- 
verted the  assets  into  money  shortly 
after  taking  out  letters,  and  placed 
the  money  in  the  hands  of  a  rela- 
tive who  used  it,  she  was  charged 
with  interest  after  the  lapse  of  six 
months  from  the  date  of  the  admin- 
istration.   Hoisted  v.  Hyman.  426 

6.  Where  the  executor,  who  was  a 
surviving  partner  of  the  testator, 
had  a  valid  claim  against  his  de- 
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ceased  partner  for  profiti  as  carried 
to  his  credit  on  the  books  of  the 
firm  at  the  testator's  decease,  he  is 
entitled  to  interest  on  the  debt  the 
same  as  any  other  creditor.  If  he 
has  been  in  funds  to  pay  himself 
and  has  used  the  money,  that  would 
extinguish  the  claim  for  interest 
Andrews  v.  Andrews.  9S 

7.  The  period  of  the  dissolution  of  the 
partnership  is  the  proper  time  to 
make  a  rest  and  adjust  the  accounts, 
and  the  partner  against  whom  the 
balance  is  found,  is  chargeable  with 
interest  thereon.  lb. 

8.  A  legacy  to  the  widow  in  lieu  of 
dower,  carries  interest  from  the  tes- 
tator's decease;  and  where  there 
has  been  a  delay  in  the  probate  of 
the  will  and  the  grant  of  letters, 
and  the  legatee  needs  an  advance 
for  maintenance,  the  Surrogate, 
under  the  authority  conferred  on 
him  by  the  statute,  will  order  pay- 
ment of  such  proportion  of  the  le- 
gacy as  may  be  necessary,  even 
within  a  year  from  the  issuing  of 
letters,  provided  there  is  one-third 
more  assets  than  will  be  sufficient 
to  pay  the  debts,  and  provided  also 
a  satisfactory  bond  of  indemnity  be 
given.    Seymour  v.  Butler.       193 

9.  Interest  on  legacies  given  by  a  pa- 
rent to  a  child  under  age,  when 
there  is  no  provision  for  main- 
tenance, will  be  applied  by  the 
Court  to  the  support  of  the  infant, 
although  the  bequests  are  condi- 
tional and  not  vested.  Pinneyv. 
Fancher.  198 

10.  A  legatee  having  received  pay- 
ment of  the  principal  sum  of  a  le- 
gacy in  two  sums,  and  given  a  re- 
ceipt in  full,  and  the  executor 
having  subsequently  offered  to  pay 
the  interest,  admitting  there  was  a 
balance  of  interest  due,— Held,  that 
this  was  a  sufficient  acknowledg- 
ment of  the  claim  to  remove  any 
presumption  to  be  drawn  from  the 
receipt.  Whether  the  rule  that 
where  there  is  no  contract  to  pay 


interest,  if  the  principal  is  accep- 
ted in  full  satisfaction,  interest  can- 
not afterwards  be  recovered,  applies 
to  an  executory  trust, — Queere — 
Wilcox  v.  McCarthy.  884 


INVENTORY. 
See  Accounting,  3,  5. 

1.  The  lapse  of  twenty-nine  yean 
since  the  administration  of  the 
estate  commenced  is  sufficient  to 
excuse  a  formal  inventory  and  ac- 
count.   Le  Roy  v.  Bayard.       828 

2.  Although  a  great  lapse  of  time  ex- 
cuses from  a  formal  inventory  and 
account,  yet  if  the  creditor  alleges 
assets  recently  realised  or  still  ex- 
isting uncollected,  or  real  estate 
not  disposed  of,  the  executor  should 
submit  to  a  personal  examination. 

Ik 


JUDGMENT. 
See  Decree,  2,  3. 

1.  A  judgment  establishes  a  valid 
debt,  entitled  to  be  paid  in  due 
course  of  administration,  if  there 
are  assets  wherewith  to  pay  it. 
Le  Roy  v.  Bayard.  228 

2.  A  judgment  against  an  adminis- 
trator is  no  evidence  of  assets. 
The  Revised  Statutes  have  altered 
the  rule  of  the  common  law  in  this 
respect.  The  judgment  only  estab- 
lishes the  amount  due  by  the  estate. 
The  estate  cannot  be  distributed 
without  the  action  of  the  Surrogate 
or  a  court  of  equity,  nor  can  execu- 
tion issue  without  the  permission 
of  the  Surrogate.  Ginoekio  v. 
Poreella.  277 


JURISDICTION. 

See  Accounting,  6. 
Guardian,  3,  4. 
Real  Estate,  2,  S» 
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1 .  Where  the  will  gave  a  mere  power 
of  sale  until  the  youngest  child  ar- 
rived at  age,  but  after  that  event 
directed  a  sale — Held,  that  until  the 
power  was  executed,  or  until  the 
contingency  happened  on  which  the 
direction  to  sell  was  dependent,  the 
Surrogate  had  no  jurisdiction  as  to 
the  real  estate.   Clark  V.  Clark.  32 

2.  The  jurisdiction  of  the  Surrogate, 
in  respect  to  the  correction  of  mis- 
takes, is,  by  the  necessary  operation 
of  the  statute,  merely  negative, 
and  limited  to  refusing -probate  to 
a  will  or  part  of  a  will.  Nothing 
can  be  inserted  in  the  instrument. 
Creely  v.  Ostrander.  107 

3.  The  Surrogate,  in  respect  to  minors 
residing  in  this  county,  has  the  same 
extent  of  authority  as  to  the  ap- 
pointment of  guardians,  as  was 
possessed  by  the  late  Court  of 
Chancery  of  this  State,  whose  juris- 
diction was  commensurate  with  that 
of  the  English  Court  of  Chancery. 
The  statute  directing  such  notice 
to  be  given  to  the  relatives  residing 
in  the  -county  as  the  Surrogate 
shall  think  reasonable,  does  not  ex- 
clude that  officer  from  directing 
notice  to  any  parties  likely  to  be 
interested  in  the  welfare  of  the 
minor,  whether  residing  in  the 
county  or  State,  or  even  in  a  foreign 
country.,    Ex  part*  Dawson.     130 

4.  The  Surrogate  possesses  power  to 
remove  a  guardian  on  proper  cause 
being  shown.  lb. 

6.  There  is  no  reason  why  the  same 
degree  of  comity  should  not  be  ex- 
tended to  the  judicial  action  of  the 
Surrogates1  Courts  in  the  State  of 
New  York,  that  would  be  extended 
to  any  other  tribunal  of  a  foreign 
country  in  the  exercise  of  its  legi- 
timate jurisdiction.  lb. 

6.  The  testator  was  appointed  by 
deed,  a  trustee,  to  mortgage,  lease 
or  sell  certain  real  estate,  for  the 
purpose  of  paying  charges,  to  in- 
vest one  third  of  the  proceeds  to 


meet  a  dower  right,  and  to  distri- 
bute the  remainder,  including  the 
third  on  the  decease  of  the  widow, 
among  the  grantors.  The  lands 
were  sold,  two  thirds  of  the  pro- 
ceeds, after  payment  of  the  charges, 
distributed,  and  the  remaining  third 
retained  for  the  dower.  The  widow 
and  trustee  both  having  died,  it 
was  held  that  the  executor  of  the 
trustee  might  be  directed  by  the 
Surrogate  to  make  distribution 
among  the  parties  entitled.  On  the 
decease  of  the  life- tenant  of  the  one- 
third,  the  substance  of  the  trust 
having  terminated,  except  as  to  the 
payment  to  the  remainder-men,  the 
demand  against  the  executor  of  the 
trustee  was  in  the  nature  of  an 
equitable  debt.  The  Surrogate  has 
jurisdiction  to  order  the  payment 
of  equitable  as  well  as  legal  claims. 
The  trust  fund  not  having  been  in- 
vested, nor  kept  separately,  and  the 
active  branch  of  the  trust  having 
ceased,  the  appointment  of  a  new 
trustee  was  not  requisite  in  order 
to  make  title  to  the  fund.  Graham 
v.  Be  Witt.  186 


LAPSE. 

1.  The  gift  of  a  remainder  "upon" 
the  decease  of  the  life  tenant  is  not 
conditional  but  vested,  and  does 
not  therefore  lapse  by  the  death  of 
the  legatee  bofore  the  contingency 
has  occurred.  Arculariusv.  Geisen* 

64 


LEASE. 
See  Assxts,  1,  2. 

LEGACY. 
See  Bequest,  passim. 

LEGAL  REPRESENTATIVES. 

See  Bequest,  1. 

Next  or  Km,  1,  6. 
Substitution,  1. 
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LIEN. 

See  Priority  of  Payment,  1. 
Real  Estate,  1. 
Taxes  ahd  Assessments,  3. 


LIFE   ESTATE. 

See  Apportionment,  1. 
Bequest,  2,  3,  4. 
Interest,  3. 
Taxes  and  Assessments  1. 


LIFE  INSURANCE. 
See  Husband  and  Wife,  8. 

LIMITATIONS  (Statute  or). 
See  Decree,  2. 

LEX  LOCI. 

See  Advancement,  2. 
Domicil,  10. 
Revocation,  4. 

1.  The  transfer  of  stock  is  governed 
by  the  lex  loci  as  to  the  forms  of  the 
transfer,  but  not  as  to  the  rights  of 
parties  or  as  to  the  legal  effect  of  a 
transfer  when  correctly  made.  Burr 
v.  Sherwood.  85 

2.  Wills  of  real  estate  are  governed, 
so  far  as  relates  to  the  forms  of  ex- 
ecution, by  the  law  of  the  place 
where  the  land  is  situated.  Hunt 
v.  Mootrie.  322 

3.  In  the  continental  jurisprudence, 
the  rule  that  the  act  is  valid  if  per- 
formed according  to  the  lex  loci}  is 
universal  in  respect  to  a  testamen- 
tary disposition  of  movables,     lb. 


MARRIAGE. 

.  Marriage,  though  a  civil  contract,' 
is  also  a  civil  institution  under  the 
regulation  and  control  of  the  State. 
Vested  rights  in  the  property  of  the 
wife  already  acquired  under  the 
law  regulating  the  marriage  con- 
tract, cannot  be  disturbed  by  legis- 
lative authority,  but  it  is  competent 
for  the  legislature  to  modify  the  in- 
cidents of  the  marriage  relation  in 
respect  to  property  to  be  acquired 
after  the  change  of  the  law.  Kelly 
v.  McCarthy.  7 

2.  Marriage  is  not  in  all  respects  and 
as  to  all  incidents  and  regulations 
existing  by  law  at  the  time  of  cele- 
bration, such  a  contract  in  the  strict 
sense  of  the  term  as  to  embrace  and 
continue  for  a  law  between  the  par- 
ties, all  those  incidents  and  regula- 
tions, notwithstanding  subsequent 
legislative  modification.  lb. 

3.  Marriage,  in  ita  origin,  is  a  contract 
of  natural  law,  and  in  civil  society 
is  a  civil  contract  requiring  no  form 
or  ceremonial,  unless  imposed  by 
the  local  law,  and  even  when  the 
local  law  directs  the  ceremony  to 
be  conducted  in  a  prescribed  man- 
ner, a  failure  to  comply  with  such 
forms  does  not  affect  the  validity 
of  the  contract,  unless  such  effect 
be  expressly  directed  by  statute. 
Ferrii  v.  Public  Administrator.  151 

4.  The  alleged  marriage  of  the  intes- 
tate, and  the  birth  of  the  person 
claiming  as  her  son  having  occurred 
in  France,  and  the  proofs  indicating 
a  likelihood  that  more  satisfactory 
evidence  might  be  procured  at  the 
place  of  the  domicil  of  the  parties, 
at  the  date  of  the  events  in  contro- 
versy, a  commission  was  directed 
to  issue  for  the  purpose  of  institut- 
ing the  proper  inquiries  relative  to 
the  relationship  of  the  claimant  and 
the  intestate.  lb. 

5.  The  status  of  the  child  is  deter- 
mined by  the  law  in  existence  at 
the  time  of  his  birth,  in  the  place 
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of  his  birth,  and  of  the  domicil  of 
hit  parents.  By  the  law  of  France 
in  the  year  1800,  majority  was 
placed  at  21  years,  and  the  act  of 
marriage  was  a  simple  declaration 
in  the  presence  of  the  public  officer 
and  witnesses,  by  the  parties,  that 
they  took  each  other  in  marriage. 
Marriages  by  minors  without  the 
consent  of  their  parents,  relations 
or  neighbors,  were  declared  invalid. 
No  restriction  was  imposed  upon 
persons  of  full  age,  unless  they 
were  relatives  or  bound  by  a  pre- 
vious contract,  and  thus  the  mar- 
riage of  persons  of  full  4fee  depended 
upon  the  consent  of  the  parties.  Jo. 

6.  Proof  of  the  consent  of  the  parties 
to  the  contract  of  marriage  may  be 
made  in  any  way  consonant  with 
the  ordinary  course  of  justice.    lb. 

7.  Under  the  Code  Napoleon,  where 
there  has  been  no  act  of  public 
celebration  inscribed  on  the  regis- 
try, the  legitimacy  of  the  issue  of 
deceased  persons  who  lived  publicly 
as  husband  and  wife,  cannot  be  con- 
tested under  the  single  pretext  of 
defect  in  the  act  of  celebration, 
provided  the  legitimacy  be  proved 
by  a  possession  of  the  status,  and  is 
not  contradicted  by  the  art  of  birth; 
and  where  the  act  of  birth  is  want- 
ing, reputation  of  legitimacy  and 
of  the  parents'  living  as  husband 
and  wife  is  sufficient.  lb. 

8.  In  a  matrimonial  case  there  is  no 
need  of  proving  *  ceremonial  mar- 
riage; and  although  formal  nup- 
tials in  facie  ecclesia,  may  be  falsely 
claimed,  the  disproval  of  the  claim 
does  not  disprove  the  existence  of 
the  marital  relation,  provided  the 
contract  can  be  shown  from  cohab- 
itation, reputation,  and  other  cir- 
cumstances. Tummatty  v.  Tum- 
malty.  369 

9.  Where  a  man  and  woman  under 
claim  of  being  married  at  a  partic- 
ular time  and  place,  kept  house 
and  cohabited  publicly  as  husband 
and  wife  for  ten  years,  two  children 


having  been  born  during  the  con- 
nection,— Held,  that  the  circum- 
stances were  sufficient  to  raise  the 
presumption  of  marriage,  notwith- 
standing the  ceremonial  nuptials 
claimed  to  have  taken  place,  might 
be  disproved.  lb. 

1 0.  The  intestate  and  the  party  claim- 
ing to  be  his  widow,  lived  together 
as  man  and  wife  for  four  years,  and 
had  three  children ;  there  was  open 
profession  of  the  marital  relation, 
general  reputation  and  reception 
amongst  their  associates,  intimates 
and  relatives,  as  husband  and  wife, 
Held,  that,  notwithstanding  the 
claimant,  who  voluntarily  submit- 
ted to  an  examination  under  oath, 
on  being  called  by  the  opposing 
party,  admitted  there  had  been  no 
ceremonial  marriage,  there  were 
facts  sufficient  to  raise  a  presump- 
tion of  a  marriage  in  fact.  Grot- 
gen  y.  Grotgen.  373 

11.  On  the  final  accounting  of  the 
executor,  a  legatee  named  in  the 
will  as  "  Elizabeth  Parker,"  claim- 
ed to  be  entitled  to  the  residue  of 
the  estate  not  bequeathed  by  the 
will,  on  the  ground  that  she  was 
the  testator's  widow.  There  was 
no  allegation  or  proof  of  a  ceremo- 
nial marriage;  the  claimant  had 
attended  the  probate  of  the  will  and 
interested  herself  in  support  of  the 
will  against  the  mother  and  sisters 
of  the  decedent,  who  were  cited  as 
the  next  of  kin,  and  who  contested 
the  probate  in  that  character;  no 
claim  of  marriage  was  shown  until 
two  years  after  the  probate, — Held, 
upon  the  state  of  the  proofs  as  to 
cohabitation,  reputation,  and  the 
acts  and  declarations  of  the  parties, 
that  a  marriage  in  fact  was  not  es- 
tablished.    Hill  v.  Burger.      432 

12.  Marriage  may  be  inferred  from 
the  acts  and  declarations  of  the  par- 
ties, and  though  proof  of  this  kind 
is  an  inferior  kind  of  testimony,  yet 
cohabitation  as  husband  and  wife 
may  be  so  open,  public,  and  contin- 
ued, as  to  afford  evidence  of  the 
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most  convincing  character,  in  fayor 
of  the  existence  of  the  contract.  lb. 

13.  Where  the  person  claiming  as  a 
party  to  the  alleged  contract  is  liv- 
ing, and  the  transaction  is  recent, 
defects  in  the  proof,  or  in  the  ex- 
planation of  suspicious  circumstan- 
ces, are  taken  more  adversely  than 
when  the  events  involved  are  re- 
mote, and  both  of  the  parties  are 
deceased.  lb. 

14.  Evidence  affecting  the  character 
of  the  claimant  is  competent  in  a 
matrimonial  question  dependent 
upon  circumstantial  proof;  but 
where  the  lapse  from  virtue  is  re- 
mote, stands  alone,  and  is  followed 
by  amendment  and  propriety  of  liv- 
ing, it  will  not  deserve  much  atten- 
tion, lb. 

15.  To  constitute  a  marriage^  there 
must  be  an  agreement  ammo  et 
facto,  to  live  together  as  husband 
and  wife;  and  in  the  absenoe  of 
direct  proof,  the  contract  may  be 
inferred  from  circumstances:  but 
the  degree  of  evidence  as  to  cohab- 
itation, reputation,  and  other  facts, 
which  will  be  required  by  the 
court,  depends  greatly  upon  the 
means  existing,  or  fairly  to  be  pre- 
sumed to  exist,  for  showing  the  ac- 
tual character  of  the  connection.  lb. 

16.  The  intestate,  previous  to  the 
death  of  his  wife,  had  an  unlawful 
connection  with  another  woman, 
by  whom  he  had  several  children. 
His  wife  having  died,  he  sometime 
after  introduced  the  person  with 
whom  he  had  been  living,  as  his 
wife,  and  made  her  known  as  such 
to  his  friends  and  acquaintance, 
In  addition,  a  witness  testified  to 
the  solemnization  by  a  clergyman 
of  a  private  marriage :  and  it  was 
Held,  under  the  circumstances,  that 
a  contract  of  marriage  was  esta- 
blished. Where  the  intercourse  has 
been  meretricious  in  its  inception, 
there  must  be  evidence  to  show 
that  its  character  was  subsequently 
changed,  but  it  is  not  indispensable 


to  prove  a  ceremonial  marriage.  If 
there  is  enough  to  satisfy  the  Court 
that  the  parties  recognized  new  re- 
lations, and  held  themselves  out  to 
the  world,  and  their  associates,  aa 
man  and  wife,  if  they  by  their  con- 
duct and  declarations  professed  to 
be  bound  by  marital  ties,  and  thus 
exhibited  the  continuation  of  their 
cohabitation  upon  a  different  foot- 
ing from  what  it  had  formerly  been, 
the  conclusion  may  be  in  favor  of  a 
marriage,  notwithstanding  there 
was  no  formal  solemnization.  Hyde 
v.  Hyde.  509 


MARRIED  WOMEN. 

See  Distribution  1. 
Domicil,  1,  11,  13. 
Husband  and  wife,  passim. 


MINOR. 

See  Bequest,  10. 
Domicil,  2,  3,  4. 
Guardian,  1, 2, 3, 4, 6,  6, 7. 
Interest,  9. 
Jurisdiction,  3,  4. 
Marriage,  5. 


MISTAKE. 

See  Bequest,  8,  9. 
Will,  9. 


NEXT  OF  KIN. 

See  Illegitimates,  1. 

1.  The  term  "  legal  representatives" 
is  sometimes  construed  as  signify- 
ing "  next  of  Ion,"  when  it  is  evi- 
dent that  substitution  was  con- 
templated; or  where  the  first  taker 
had  only  a  life  estate  or  qualified 
interest.    Phyfe  v.  Pkyfe.  46 
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2.  On  the  decease  of  an  intestate, 
title  to  his  goods  can  be  made  only 
through  the  medium  of  an  adminis- 
trator ;  and  the  next  of  kin  have  no 
legal  title  to  the  assets  j  but  they 
have  a  vested  interest  in  the  sur- 
plus of  the  estate,  after  the  payment 
of  the  debts,  which  cannot  be  taken 
away  by  legislative  act.  The  sta- 
tute of  distributions  may  be  changed 
prospectively,  but  not  retrospec- 
tively without  disturbing  vested 
rights.  Ferrii  v.  Public  Adminis- 
trator 249 

8.  The  intestate  having  left  surviving 
her  neither  father,  nor  mother,  nor 
brother,  sister,  nor  descendants, — 
Held,  that  her  next  of  kin  of  equal 
degree  were  entitled  to  share  in  the 
distribution  of  her  estate  per  capita, 
Hurtin  v.  Proal.  414 

4.  The  method  of  determining  the 
propinquity  of  kindred  is  regulated 
by  the  civil  law,  which  counts 
from  the  intestate  as  persona  propo- 
sita.  The  only  exception  to  this 
rule  is  one  which  prefers  brothers 
and  sisters  to  grand-parents,  but  the 
exception  is  limited  to  that  precise 
case,  and  does  not  reach  to  the  next 
degree  so  as  to  prefer  brothers'  and 
sisters'  children  to  grand-parents' 
children.  lb. 

5.  Uncles  and  aunts  are  in  the  same 
degree  with  nephews  and  nieces, 
and  in  default  of  nearer  kindred, 
share  equally  on  the  distribution. 

lb. 

6.  Representation  never  changes  or 
advances  the  degree,  though  where 
the  degrees  are  unequal  it  operates, 
when  declared  by  the  statute,  to 
give  the  representatives  of  a  de- 
ceased person  the  share  he  would 
have  taken  if  living.  lb. 


PARENT  AND  CHILD. 
See  Guardian,  5,  6,  7. 


PARTNERSHIP. 
See  Interest,  6,  7. 

PER  CAPITA. 
See  Next  of  Kim,  3. 

PERSONAL  ESTATE. 

See  Bequest,  7. 
Next  of  Kin,  2. 
Priority  or  Payment,  1. 
Real  Estate,  1. 
Taxes  and  Assessments,  3. 

POWERS. 

See  Conversion,  2,  3. 
Jurisdiction,  1,  6. 

PRACTICE. 
See  Evidence,  4,  5,  8. 

1.  When,  on  the  probate  of  a  will,  an 
alleged  codicil  is  brought  in  by  par- 
ties interested,  but  not  cited,  the 
proper  course  is  to  direct  an  alle- 
gation propounding  the  paper  for 
proof,  as  part  of  the  pending  pro- 
ceeding.    Carle  v.  UnderhilL    101 

2.  Where  administration  is  claimed 
by  a  party  as  the  son  of  the  de- 
ceased, and  his  legitimacy  is  denied 
by  the  Publie  Administrator,  no 
kindred  intervening,  proofs  must  be 
taken,  and  the  question  of  interest 
determined.  If  reasonable  doubts 
exist  on  the  evidence,  and  there  is 
a  probability  that  farther  investi- 
gation will  remove  them,  it  is  the 
duty  of  the  Court  to  suspend  sen- 
tence on  the  administration  until  an 
opportunity  has  been  afforded  to 
complete  the  examination.  Ferrii 
v.  Public  Administrator.  161 
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3.  It  is  the  English  practice  to  allow 
next  of  kin  who  have  renounced 
opposition  to  the  will,  to  be  dismis- 
sed as  parties,  for  the  purpose  of 
being  examined  as  witnesses,  sub- 
ject to  the  question  of  their  compe- 
tency on  the  ground  of  interest. 
When  the  parties  seeking  to  be  dis- 
missed have  materially  acted  in  the 
cause,  it  would  appear  to  be  in  the 
discretion  of  the  court  whether  to 
grant  the  application.  But  where 
an  executor  has  propounded  the 
will,  he  cannot  become  a  witness 
except  so  far  as  the  statute  author- 
izes.   Brush  v.  Holland.  240 

4.  The  French  Consul  is  entitled, 
both  by  treaty  and  comity,  to  be 
heard  in  this  Court,  not  as  a  party, 
but  informally  as  the  national  agent 
of  parties  supposed  to  be  interested. 
Ferrit    v.    Public    Administrator. 

249 

5.  The  Court  will  not  depart  from  the 
usual  method  of  issuing  commis- 
sions to  take  testimony  in  foreign 
countries,  unless  important  advan- 
tages to  be  gained  by  some  other 
mode  are  shown.  lb. 

6.  After  a  cause  has  advanced  to  the 
examination  of  witnesses,  a  party 
litigant  will  not  in  general  be  per- 
mitted to  renounce  contestation,  as- 
sign his  interest,  and  become  a 
witness.     Sherwood  v.  Judd.     267 

7.  A  decree  for  payment,  on  the  final 
accounting  of  the  administrator, 
having  been  entered,  and  the  ad- 
ministrator and  the  next  of  kin 
both  residing  in  the  State  of  Con- 
necticut, where  creditors  of  the 
next  of  kin  factorized  and  trusteed 
the  administrator  on  account  of  the 
sum  directed  by  the  decree  to  be 
paid  by  him  to  the  next  of  kin, — 
Held,  on  a  motion  for  attachment 
against  the  administrator  for  not 
complying  with  the  mandate  of  the 
decree,  that  he  was  excused  from 
payment  until  the  determination  of 
the  suit  in  which  the  trustee  pro- 


cess had  been  issued. 
Judd. 


Sherwood  r. 
419 


PRIORITY  OF  PAYMENT. 

See  Bequest,  1. 

Taxes  and  Assessments,  3. 

1.  At  common  law  all  debts,  of  what- 
ever description,  whether  general 
or  specific  liens  on  lands,  were 
chargeable  first  on  the  personal  es- 
tate, and  that  rule  has  been  varied 
by  the  statute,  only  in  respect  to 
mortgages  and  taxes,  and  as  to  the 
latter,  only  as  regards  priority.  Sea- 
bury  v.  Bowen.  207 


PROBATE. 

See  Evidence,  4,  7. 
Jurisdiction,  2. 
Practice,  1. 
Will,  passim. 


PUBLIC  ADMINISTRATOR. 
See  Illegitimates,  1. 

1.  The  statute  authorizes  the  Surro- 
gate, when  satisfied  there  are  rea- 
sonable grounds  for  suspecting 
there  are  assets  of  a  deceased  per- 
son concealed  or  withheld,  to  issue 
at  the  instance  of  the  Public  Ad- 
ministrator, a  subpffina,  to  require 
the  attendance  and  examination  of 
witnesses;  and  if  it  then  appear 
that  any  effects  are  concealed  or 
withheld,  a  warrant  may  be  issued 
for  their  search  and  seizure,  and 
the  officer  executing  the  same  may 
if  necessary,  break  open  any  house 
in  the  day  time,  and  deliver  the 
property  to  the  Public  Administra- 
tor.   Public  Administrator r.  Ward. 

244 

2.  Such  warrant  will  not  be  issued, 
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if  the  person  in  possession  of  the 
assets  shall  execute  a  bond,  with 
sufficient  sureties,  conditioned  to 
account  for  and  pay  to  the  Public 
Administrator  the  value  of  the  as- 
sets, when  it  shall  be  determined 
in  any  suit  brought  by  him  that 
they  bolong  to  the  estate  of  any  de- 
ceased person,  which  the  adminis- 
trator has  authority  to  collect  and 
preserve.  lb. 

3.  Where  at  the  testator's  death,  his 
widow  was  possessed  of  certain 
coupon  bonds  which  she  subse- 
quently sold,  claiming  that  they 
were  her  own  property,  investments 
of  the  proceeds  of  her  own  labor, 
and  in  her  own  possession  prior  to 
her  husband's  death, — Held,  that  it 
was  not  proper  to  issue  a  warrant 
under  the  statute.  lb. 

4.  The  statute  applies  to  property  be- 
longing to  the  deceased  or  in  his 
custody,  and  its  primary  object  is 
the  rescue  or  restoration  of  effects 
not  satisfactorily  accounted  for  by 
persons  who  were  about  him  in  his 
last  illness,  or  in  whose  hands  the 
assets  had  fallen.  lb. 

5.  If  the  deceased  had  not  possession 
at  the  time  of  his  death,  nor  twenty 
days  previous,  and  where  no  advan- 
tage has  been  taken  by  attendants, 
but  the  claim  was  adverse  to  the 
decedent  himself  in  his  lifetime,  it 
would  seem  the  statute  was  not  in- 
tended to  apply.  '  lb. 


REAL  ESTATE. 

See  Taxes  and  Assessments,  3. 
Priority  of  Payment,  1. 
Advancement,  2. 

.  Contracts  outstanding  at  the  death 
of  the  intestate,  for  the  improve- 
ment of  real  estate  by  the  erection 
of  tenements,  and  only  partially 
fulfilled,  are  a  charge  on  the  per- 
sonal estate,  in  the  first  instance. 
The  contractor  has  a  right  of  action 


against  the  administrator  of  the  de- 
ceased party ;  and  although  the  law 
may  give  him  a  lien  on  the  land, 
still,  as  between  the  heirs  and  the 
next  of  kin,  the  personal  estate  is 
the  fund  primarily  to  be  charged. 
Taylor  v.  Taylor.  54 

.  Upon  an  application  to  sell  the 
real  estate  of  a  deceased  person  for 
the  payment  of  his  debts,  if  it  ap- 
pear that  the  title  to  the  lands 
sought  to  be  sold  is  controverted, 
and  that  by  reason  of  such  claim  a 
sale  will  be  made  under  disadvan- 
tageous circumstances,  it  is  proper 
to  stay  further  proceedings  until  the 
parties  have  had  an  opportunity  of 
determining  the  title  in  a  court  of 
competent  jurisdiction.  Hewitt  v. 
Hewitt.  265 

3.  The  Surrogate  has  no  authority  in 
such  a  case  to  pass,  upon  the  ques- 
tion of  title,  when  the  lands  were 
prima  facie  vested  in  the  deceased; 
and  if  the  creditors  insist  upon  sel- 
ling all  the  interest  of  the  deceased, 
after  proper  time  allowed  for  insti- 
tuting a  suit  to  determine  the  title 
in  another  court,  the  sale  will  be 
ordered.  lb. 


RECEIPT. 

See  Executor,  1. 
Interest,  10. 


REDUCTION  INTO  POSSESSION. 
See  Husband  and  Wife,  5,  6, 7. 


RELATIVES. 

See  Construction,  10. 
Bequest,  13,  14. 
Substitution,  2. 


RESIDUE. 
See  Bequest,  4,  5,  7,  13. 
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REVOCATION. 
See  Domicil,  10. 

1.  The  testator  having  desired  to 
make  a  codicil  to  his  will,  in  order 
to  enlarge  the  provisions  in  favor 
of  his  daughter;  and  his  son,  who 
took  the  chief  share  under  the  will, 
and  who  had  the  custody  of  that 
instrument,  having  refused  to  pro- 
duce the  will  at  the  request  of  the 
testator,  for  the  purpose  of  altera- 
tion,— Held,  that  the  will  was  not 
thereby  rendered  invalid.  Leay- 
craft  v.  Simmons.  35 

2.  The  prevention  of  the  execution 
of  a  codicil  by  improper  means  can- 
not operate  to  invalidate  the  will. 
A  will  can  be  revoked  only  in  the 
manner  and  form  prescribed  by  the 
Revised  Statutes.  lb, 

3.  A  testator,  after  duly  executing  his 
will,  passed  a  pen  through  portions 
of  a  devise  to  his  daughter,  giving 
in  a  note  at  the  foot  of  the  page, 
bad  treatment  as  a  reason.  Held, 
that  there  may  be  a  partial  revoca- 
tion of  a  will  by  obliteration.  In 
respect  to  revocations,  it  has  be- 
come a  settled  rule,  not  to  give 
effect  to  a  part  of  the  testator's  in- 
tention, when  effect  cannot  be  given 
to  the  whole  of  it ;  and  where,  in 
connection  with  an  attempt  to  re- 
voke devises  to  his  daughter,  the 
testator  designed  to  give  the  same 
property  over  to  his  two  sons,  by 
altering  the  residuary  clause,  strik- 
ing out  the  words  "  my  children," 
and  inserting  "my  two  sons,'7  the 
insertion  being  inoperative  for  want 
of  re-execution  and  attestation,  and 
the  intent  failing  as  to  the  substi- 
tution intended, — Held,  that  the  de- 
vises to  the  daughter  were  not  re- 
voked, and  that  the  will  should  be 
admitted  to  probate  as  it  originally 
stood.    McPherson  v.  Clark.       92 

4.  The  statutes  of  this  State  recog- 
nize the  validity  of  foreign  wills 
of  personalty  made  according  to  the 
lex  loci  actus,  and  do  not  admit  of 


a  revocation  to  be  effected  by  a 
change  of  domicil.  Hunt  v.  MooU 
tie.  322 


STATUS. 


See  Alien,  1. 
Domicil,  2,  4. 
Marriage,  5,  7. 


STATUTES. 

See  Construction,  7,  9. 
Evidence,  5. 
Husband  and  Wife,  1. 
Interest,  8. 
Jurisdiction,  3. 
Marriage,  1,  3. 
Next  or  Kin,  2. 
Public  Administrator,  1, 
2,  3,  4,  5 


STOCK  TRANSFERS. 

See  Distribution,  1. 

Husband  and  Wife,  6,  7. 
Lex  Loci,  1. 


SUBPCENA. 

See  Public  Administrator,  1, 
2,  3,  4,  *. 


SUBSTITUTION. 

See  Bequest,  1,  3. 
Next  of  Kin,  1. 

.  A  bequest  to  a  legatee  "and  his 
legal  representative?'  contains  only 
words  of  limitation,  and  not  of  suc- 
cession or  substitution,  and  accord- 
ingly vests  the  absolute  interest  in 
the  donee,  which,  on  his  de 
before  coming  into  possession,  j 
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to  his  executor  or  administrator. 
Phtfe  v.  Phyfe.  45 

2.  Where  the  gift  is  to  lt  relatives  or 
connections,"  substitution  may  be 
intended,  but  connections  by  affi- 
nity will  not  take,  until  the  class 
of  relatives  by  blood  is  first  ex- 
hausted.   Ennis  v.  Pentz.        382 


SURETIES. 

1 .  One  of  the  sureties  of  the  adminis- 
tratrix having  bought  up  claims 
against  the  intestate,  at  three 
shillings  on  the  dollar,  and  there 
being  no  proof  of  connivance  be- 
tween him  and  the  administratrix, 
or  that  the  moneys  of  the  estate 
had  been  used  in  buying  the  claims, 
the  purchases  were  Held  to  be 
valid.    Hoisted  v.  flyman.        426 

2.  A  surety  on  an  administration 
bond,  does  not,  before  an  account- 
ing is  had,  stand  in  a  fiduciary 
relation  to  the  creditors  of  the  in- 
testate, and  is  not  chargeable  with 
any  primary  responsibility  as  to  the 
management  of  the  estate.         lb. 


SURVIVORSHIP. 

1.  A  general  clause  of  survivorship 
may  be  limited  by  the  context  so 
as  to  apply  solely  to  the  time  of  dis- 
tribution. This  construction  pre- 
vails when  the  survivorship  is 
attached  to  the  (l  shares"  "coming" 
on  the  division  of  the  estate.  Clark 
v.  Clark.  32 


TAXES  AND  ASSESSMENTS. 

1 .  Where  the  testator  by  his  will  gave 
his  wife,  "free  and  clear  of  all 
incumbrances,"  the  use  of  a  dwell- 
ing-house for  life;  and  in  case  she 
requested  it,  directed  the  property 
to  be  sold,  the  proceeds  invested,  and 

Vol.  III.— 35 


the  interest,  income,  and  dividends 
to  be  applied  to  her  use  for  life — 
Held,  that  the  executors  were  not 
bound  to  pay  the  current  taxes  and 
assessments  out  of  the  testator's 
general  estate.  The  general  rule 
ia,  that  the  life-tenant  must  keep 
down  the  accruing  charges  unless 
in  oases  of  assessments  which  con- 
stitute a  permanent  improvement; 
and  to  constitute  an  exception  to 
the  rule  requires  a  clear  provision. 
The  words  "free  and  clear  of  all 
incumbrances,"  in  the  devise  in 
question,  refer  to  incumbrances 
which  might  exist  at  the  testator's 
death,  and  not  to  the  mode  of  en- 
joyment by  the  life-tenant.  Law- 
rence v.  Holden.  142 

2.  It  always  requires  an  express  pro- 
vision to  disturb  the  rule  of  law 
that  separate  funds  must  bear  their 
respective  charges.  Jo. 

3.  An  assessment  upon  premises  de- 
vised by  the  testatrix,  which  was 
confirmed  at  the  time  of  her  de- 
cease, though  a  lien  on  the  lands, 
was  also  a  personal  debt  of  the 
testatrix,  and  should  be  paid  out 
of  her  personal  estate,  though  it  is 
not  entitled  to  any  priority  before 
other  debts.  Seabury  v.  Bowm.  207 


TRUST. 

8e$  Conversion,  3. 
Bequest,  11. 
Jurisdiction,  6. 

1.  P.  T.  having  purchased  three  lots 
of  ground,  and  the  deed  being  taken 
in  the  name  of  his  brother,  E.  T., 
the  latter  subsequently  sold  two  of 
of  the  lots,  deposited  part  of  the 
proceeds  in  the  Savings  Bank,  and 
invested  the  remainder  on  bond  and 
mortgage.  E.  T.  then  left  New 
York,  and  never  having  been  heard 
from,  his  brother  P.  T.  administer- 
ed, and  claimed  the  funds  so  in- 
vested and  deposited,  as  his  own. 
Although  by  our  statute  there  is  no 
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resulting  use  or  trust  where  a  grant 
is  made  to  one  person  upon  a  con- 
sideration paid  by  another,  yet  the 
payment  forms  a  good  moral  con- 
sideration for  a  parol  agreement  to 
account  for  the  proceeds ;  and  when 
the  grantee,  after  a  sale,  has  made 
a  parol  declaration  of  trust  as  to 
the  proceeds,  the  trust  will  be  sus- 
tained in  equity.  Tracy  y.  Tracy.  57 

2.  The  intestate  having  voluntarily 
made  a  deposit  of  his  own  moneys 
in  a  Savings  Bank,  in  his  own  name, 
u  in  trust"  for  his  sister — and  at  the 
time  of  his  decease,  there  being  a 
portion  of  the  fund  still  remaining 
deposited  in  that  manner — Held, 
that  there  was  sufficient  proof  of 
a  valid  gift  or  trust,  which  it  was 
the  duty  of  the  administrator  who 
had  collected  the  funds,  to  carry 
out  in  favor  of  the  cestui  que  trust. 
WUzel  v*.  Chapin.  386 

3.  A  trust  may  be  created  by  a  mere 
declaration,  without  the  knowledge 
of  the  cestui  que  trust,  and  notwith- 
standing a  power  to  revoke  is  im- 
pliedly retained,  provided  the  power 
be  not  exercised.  lb. 


VESTING  OF  LEGACIES. 
See  Detisi,  1. 

WILL. 

See  Construction,  1,  2,  3,  4,  5, 
6,  8,  10. 
Domicil,  10,  11,  12,  13. 
Evidence,  2,  3,  4,  5,  6,  7, 

8,9. 
Jurisdiction,  1,  2. 
Lex  Loci,  2,  3. 
Practice,  1. 
Revocation,  1,  2,  3,  4. 

1.  Where  the  decedent  was  89  years 
years  old,  and  though  of  undoubted 
capacity,  made  a  will  at  his  son's 
residence,  the  instrument  was  in 


the  handwriting  of  the  son,  and 
was  executed  without  the  know- 
ledge of  the  daughter,  his  only 
other  child— Held,  that  the  son 
having  acted  as  his  agent,  and  ta- 
king the  largest  share  of  the  estate 
under  the  will,  it  was  proper  to 
call  for  further  proof  of  a  recogni- 
tion of  the  will  by  the  decedent : 
and  such  proof  having  been  af- 
forded, the  will  was  pronounced 
for.    Leaycraft  v.  Sinaums.        35 

2.  A  will  contested  on  the  ground  of 
incapacity  and  undue  influence 
pronounced  for — the  testator's  fac- 
ulties being  unimpaired,  though  he 
was  in  his  84th  year,  and  enfeebled 
by  disease— and  the  circumstances 
showing  origination  of  the  bequests 
with  the  decedent  himself,  mental 
activity,  freedom  and  determination 
of  volition.    Creely  v.  Ostrander. 

10T 

3.  Action  upon  the  suggestion  of  oth- 
ers is  not  sufficient  to  impeach  the 
transaction,  in  the  absence  of  every 
trace  of  improper  dealing  or  undue 
influence.  The  omission  of  the 
name  of  a  relative  in  a  partial 
provision,  by  mistake  or  accident, 
Would  not  seem  to  justify  rejecting 
the  entire  instrument.  lb. 

4.  The  decedent,  a  short  time  after 
the  execution  of  his  will,  was  com- 
mitted to  the  Lunatic  Asylum,  at 
the  instance  of  his  family,  after  an 
examination  by  a  physician,  who 
found  him  insane,  and  laboring  un- 
der a  delusion  that  some  of  his  chil- 
dren were  spurious.  He  was  ex- 
ceedingly cautious  on  the  subject 
of  the  delusion,  and  careful  not  to 
betray  it  to  the  examining  physi- 
cian, until  the  latter  succeeded  in 
gaining  his  confidence.  He  had 
been  melancholy  for  a  length  of 
time,  and  his  depression  of  spirits  had 
been  greatly  increased  by  the  recent 
decease  of  his  wife.  Within  a  few 
days  of  the  date  of  the  execution  of 
the  will,  he  had  become  suddenly 
violent  at  night,  to  such  an  extent 
as  to  require  physical  restraint,  and 
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about  the  same  time  he  gave  indi- 
cations of  the  delusion  in  respect  to 
his  children. — Held,  that  a  will, 
made  very  near  the  time  of  these 
developments,  unequal  in  its  provi- 
sions, and  favoring  the  only  two 
members  of  the  family  privy  to  it. 
one  of  whom  was  present  when  the 
instructions  were  given,  when  the 
draft  was  submitted,  and  when  the 
instrument  was  Bigned,  and  both  of 
whom  had  been  the  decedent's 
agents,  and  had  possession  of  his 
estate, — needed  more  than  the  for- 
mal proof  of  the  factum;  and  the 
evidence  failing  to  show  affirma- 
tively the  soundness  of  the  dece- 
dent's mind  at  the  time  of  the 
transaction,  probate  was  denied. 
Morrison  v.  Smith.  209 

5.  A  will  admitted  to  probate, — 
where  the  testator  was  very  aged, 
and  the  powers  of  his  mind  some- 
what impaired,  but  there  were  no 
traces  of  fraud,  the  will  was  holo- 
graphic, and  its  provisions  were 
consonant  with  the  state  of  his  af- 
fections.   Carroll  v.  Norton.     291 

6.  The  exertion  of  influence  to  the 
extent  of  destroying  free  agency 
will  never  be  presumed  merely 
from  opportunity  and  interest,  when 
there  are  indicia  of  volition,  spon- 
taneousness,  and  consonance  of  the 
testamentary  provisions  with  the 
state  of  the  affections.  lb. 

7.  To  detract  from  the  force  of  in- 
structions, there  must  be  some 
ground  for  inferring  control  or  influ- 
ence, or  an  effort  to  produce  the  in- 
structions, or  some  cognizance  of 
the  testamentary  act,  or  some  trace 
of  fraud,  complicity  or  clandesti- 
nity.  lb. 

8.  A  will  contested  as  having  been 
procured  by  undue  influence,  was 
admitted  to  probate,  on  proof  of  the 
origination  of  the  testamentary  act 
by  the  decedent,  its  subsequent  re- 
cognition, and  the  conformity  of  its 
provisions  to  her  intentions  and  de- 


clarations indicated  to  disinterested 
parties.     Wightman   v.   Stoddard. 

393 

9.  A  mistake  in  an  unessential  part 
of  a  will  is  unimportant,  if  the 
proof  otherwise  be  satisfactory. 
Where  the  mind  is  debilitated  and 
there  is  no  evidence  of  instructions, 
it  is  proper  to  inquire  for  some 
recognition  of  the  act,  and  either 
for  declarations  of  testamentary  in- 
tentions, or  such  circumstances  as 
tend  to  show  that  the  bequests 
were  probable  and  consonant  with 
the  state  of  the  wishes  and  affec- 
tions. In  such  a  case  it  is  not  ne- 
cessary the  will  should  be  read  to 
the  decedent,  but  knowledge  of  the 
contents  may  be  proved  by  facts 
and  circumstances.  lb. 

10.  A  will  made  in  favor  of  the  pro- 
fessional advisers  of  the  decedent, 
and  resisted  on  the  ground  of  undue 
influence  and  incapacity,  admitted 
to  probate,  there  being  no  doubt  as 
to  the  testamentary  competency  of 
the  decedent,  and  no  traces  of 
fraud,  circumvention,  or  the  exer- 
cise of  influence  incident  to  the 
confidential  relation  which  existed 
between  the  parties.  Wilson  v. 
Moron.  172 

1 1 .  The  mere  knowledge  on  the  part 
of  beneficiaries  occupying  confi- 
dential or  fiduciary  relations  that 
a  favorable  will  was  to  be  execu- 
ted, is  not  sufficient  of  itself  to  in- 
validate the  act,  provided  it  be 
shown  that  the  provisions  of  the  in- 
strument accorded  with  the  inten- 
tions of  the  decedent  otherwise  ex- 
pressed, lb. 

12.  A  will  by  a  client  in  favor  of  an 
attorney  is  not  absolutely  invalid. 
The  existence  of  that  fiduciary  re- 
lation does  not  annul  the  act,  but 
still  the  circumstances  call  for  un- 
usual circumspection  and  vigilance 
to  see  that  it  was  in  consonance 
with  the  views  and  wishes  of  the 
testator,  and  was  not  the  result  of  in- 
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fluence.  There  should  be  very  clear 
evidence  of  mental  capacity,  and 
satisfactory  proof  independently  of 
the  mere  factum  that  the  mind, 
free  and  unbiased,  accompanied  the 
act.  This  is  a  well-established 
rule  of  evidence,  compelling  the 
proponent,  even  after  the  formal 
execution  is  established  to  show 
by  other  circumstances  spontane- 
ousness  and  volition.  lb. 

13.  In  cases  of  alleged  undue  influ- 
ence, although  the  absence  of  the 
party  to  be  benefited  at  the  time  of 
the  execution,  is  an  important  por- 
tion of  the  proof,  in  support  of  the 
instrument,  yet  it  is  not  conclusive. 
The  probability  of  the  will  being 
the  free  act  of  the  testator  is  sus- 
tained also  by  testimony  as  to  his 
testamentary  wishes  orally  ex- 
pressed at  other  periods  and  to 
other  parties.  An  opportunity  to 
revoke  the  instrument,  and  the 
lapse  of  time  since  its  execution 
without  an  attempt  at  revocation, 
are  material  circumstances  tending 
to  show  it  was  not  procured,  but 
was  truly  the  testator's  will.      lb. 

14.  The  testator  having  determined 
to  modify  a  previous  will,  and  the 
instrument  prepared  conformably  to 
his  instructions  having  been  placed 
before  him  for  execution,  in  the 
presence  of  two  witnesses  attending 
at  his  request,  he  signed  it  at  the 
foot,  and  he  was  seized  with  death 
as  he  was  in  the  act  of  signing  in 
the  margin, — Held,  that  the  pro- 
vision of  the  statute  requiring  the 
attestation  of  the  subscribing  wit- 
nesses had  not  been  complied  with, 
and  that  the  instrument  was  not 
valid  as  a  last  will  and  testament, 
not  being  complete  at  the  testator's 
decease.     Vernam  v.  Spencer.      16 

15.  The  testator  being  still  occupied 
in  authenticating  the  instrument  at 
the  moment  of  the  attack,  held, 
under  the  circumstances,  there  was 
no  testamentary  declaration  or  ro- 
gation of  the  witnesses,  lb. 


16.  A  will  must  be  perfect  at  the  tes- 
tator's decease,  and  if  not  then  a 
perfect  instrument,  it  cannot  take 
effect.  There  is  no  will  until  all  the 
statutory  ceremonies  are  completed. 
The  mere  intention  to  have  them 
performed  is  not  sufficient,  but  the 
intention  must  be  effectuated  in 
fact.  The  act  of  the  witnesses  is 
just  as  essential  as  the  act  of  the 
testator.  The  request  to  the  per- 
sons summoned  as  witnesses  is  re- 
vocatory till  acted  on.  Death  re- 
vokes it.  At  the  time  the  witnesses 
sign,  they  must  sign  under  a  present 
existing  request,  and  when  death 
intervenes  before  their  signature 
has  been  accomplished,  they  cannot 
sign  after  the  testator's  decease  so 
as  to  give  effect  to  the  instrument. 
Whether  one  dies  intestate  or  tes- 
tate, is  immutably  fixed  at  the  in- 
stant of  death.  lb. 

17.  A  testamentary  declaration  may 
be  proved,  although  the  testatum 
clause  does  not  recite  one  to  have 
been  made.  The  statute  does  not 
require  an  attestation  clause,  and 
the  only  question  on  the  probate, 
as  to  the  form  of  execution,  is, 
whether  in  fact  all  the  proper  cere- 
monies were  performed.  Leaycraft 
v.  Simmons.  35 

18.  It  is  sufficient  tnat  the  testamen- 
tary declaration  be  made  at  the 
time,  or  on  the  occasion  of  signing 
the  will,  and  as  part  of  the  cere- 
mony. It  is  good,  though  made 
just  before  the  testator  subscribed. 

lb. 

19.  The  decedent  being  ill  was  asked 
by  L.  what  he  intended  to  do  with 
his  money,  and  replied  he  would 
leave  a  certain  sum  to  his  sister. 
L.  withdrew  from  the  room,  wrote 
a  short  will,  signed  the  decedent's 
name,  and  together  with  C,  signed 
the  paper  as  witness,  returned  and 

'  read  it  aloud  to  the  decedent,  who 
thereupon  signed  his  name.  The 
whole  paper  was  read,  inclusive  of 
the  names  of  the  attesting  witnesses, 
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and  both  the  reading  and  the  {signa- 
ture by  the  decedent  were  in  the 
presence  of  the  witnesses, — Held, 
that  the  instrument  was  validly  exe- 
cuted as  a  last  will  and  testament. 
Vaugkan  v.  Burford.  78 

20.  The  witnesses  may  be  said  to 
have  signed  at  the  decedent's  re- 
quest, when  their  names  having 
been  read  over  to  him  and  seen  by 
him,  he  signed  the  document.  The 
reading  aloud  followed  by  the  act 
of  signature,  constituted  a  testamen- 
tary declaration.  Jo. 

21.  The  particular  order  of  the  sev- 
eral requisites  to  the  valid  execu- 
tion of  a  testament  is  not  at  all  ma- 
terial, provided  they  be  done  at  the 
same  time  and  as  part  of  the  same 
transaction.  What  is  the  same 
time  and  the  same  transaction  is  the 
subject  of  judicial  determination,  in 
each  particular  case,  depending 
upon  the  facts,  and  incapable  of 
being  governed  by  any  general  rule. 

lb, 

22.  Whether  a  paper  is  testamentary 
or  not  depends  upon  its  provisions 
— if  they  are  testamentary  in  their 
character  and  look  to  dispositions 
contingent  on  death,  they  determine 
the  nature  of  the  act  .to  be  testa- 
mentary. Where  the  paper  "be- 
queaths" after  the  testator's  "  death" 
the  words  employed  evince  very 
dearly  the  animus  testandi.        lb. 

23.  If  the  act  be  testamentary  in  its 
character,  it  is  not  necessary  to  its 
validity  that  the  testator  shall 
clearly  and  fully  understand  its  le- 
gal effect,  the  manner  in  which  it 
would  operate,  and  its  provisions  be 
carried  out.  Carle  v.  Underhill.  101 

24.  A  paper  expressing  a  wish  to  give 
certain  sums,  and  that  neither  "  exe- 
cutors nor  heirs  will  object  to  car- 
rying out  this  my  will,"  is  testa- 
mentary in  its  character ;  and,  hav- 
ing been  properly  executed,  was  ad- 
mitted to  probate.  16. 


25.  When  the  testator,  in  the  pres- 
ence of  the  subscribing  witnesses, 
dictates  the  provisions  of  a  testa- 
mentary paper,  reads  it  aloud  after 
it  is  drawn,  signs  it,  and  requests 
them  to  give  it  their  attestation, 
the  substance  of  what  the  statute 
requires,  is  performed.  In  such  a 
case,  there  is  a  sufficient  testamen- 
tary declaration ;  that  is,  the  testa- 
tor manifestly  makes  public  and 
open  the  nature  of  the  act.  lb. 

26.  Whether  a  paper  is  a  will  or  not 
in  its  character,  does  not  depend 
upon  the  maker  declaring  it  to  be  a 
will,  but  upon  its  contents.         J6. 

27.  If  the  testator  showed  and  de- 
clared by  his  acts  and  his  language, 
that  he  designed  to  make  provisions 
contingent  on  his  death ;  if  this  was 
clearly  communicated,  and  clearly 
understood  by  him  and  by  the  wit- 
nesses, through  the  medium  of  his 
own  language  in  dictating  the  in- 
strument, and  by  his  reading  it 
aloud,  and  if  the  paper  itself  on  its 
face  is  testamentary,  the  statute  as 
to  a  testamentary  declaration  is  an- 
swered. 16. 

28.  A  person  present  at  the  perform- 
ance of  a  testamentary  act,  and 
writing  the  name  of  another  as  wit- 
ness to  the  proposed  will,  in  the  be- 
lief he  could  not  write  well,  but 
failing  to  sign  his  own  name,  not 
supposing  more  than  one  witness 
necessary, — Held,  that  the  paper 
was  defectively  executed,  although 
the  witness  whose  name  had  been 
signed,  subsequently  wrote  his  own 
name.  The  statute  requires  each 
of  the  witnesses  to  sign  his  own 
name  with  the  intention  of  becom- 
ing an  attesting  witness.  Ex  partt 
LeRoy.  227 

29.  Although  there  are  more  than 
two  witnesses  to  a  will,  yet  a  com* 
plianoe  with  the  forms  prescribed 
by  the  statute,  in  the  presence  of 
two,  is  all  our  law  requires,  not- 
withstanding a  third  witness  at- 
tested.   CarroU  v.  Norton.        291 
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30.  When  the  decedent  failed  to  de- 
clare to  the  subscribing  witnesses 
that  the  paper  which  they  were 
called  to  attest  was  his  last  will 
and  testament,  but  simply  acknowl- 
edged his  signature,  and  requested 
them  to  sign  at  a  particular  place 
pointed  out  by  him, — Held,  that 
this  was  not  a  valid  testamentary 
declaration.  Hunt  v.  Mootrie.   322 

31.  The  knowledge  of  the  character 
of  the  instrument  gained  by  the 
subscribing  witnesses  from  looking 
at  the  attestation  clause,  does  not 
constitute  a  testamentary  declara- 
tion by  the  decedent,  unless  it  was 
clearly  obtained  by  his  request  or 
direction,  or  at  the  least,  his  consent 
and  privity.  Jb. 

32.  If  anything  is  to  be  taken  as  sub- 
stitution for  an  express  declaration, 
it  must  be  such  an  act  as  is  clear 
and  unequivocal,  and  as  gives  the 
basis  of  a  necessary  inference  that 
the  testator  conveyed,  intended  to 
convey,  and  knew  he  had  conveyed 
to  the  minds  of  the  witnesses,  that 
he  executed  the  paper  as  hu  last 
will  and  testament.  lb. 

33.  There  must  b*  mutuality  as  to 
the  knowledge  of  all  the  parties, 
testator  and  witnesses,  in  respect  to 
the  nature  of  the  transaction,  and 
this  must  be  evinced  with  reason- 
able definiteness  by  the  facts.     lb. 

34.  The  declaration  must  be  made  to 
each  of  the  witnesses,  at  the  time 
of  subscribing  or  acknowledging, 
and  as  part  of  the  transaction :  it 
must  be  made  in  the  presence  of 
the  parties,  and  must  point  to  the 
particular  instrument  in  process  of 
execution.  lb. 

35.  Where  the  decedent  made  his  will 
at  Charleston,  in  South  Carolina, 
where  he  then  had  his  domicil,  ac- 
cording to  the  forms  prescribed  by 
the  laws  of  that  State,  and  subse- 
quently removed  to  the  city  of  New 
York,  where  he  died,- 
the  will  so  made  was 


personalty,  though  not  solemnized 
in  conformity  to  the  laws  of  this 
State.  Jo. 

36.  If  the  testamentary  declaration  be 
made  at  the  time  of  subscribing  the 
will,  as  part  of  the  transaction,  the 
requisition  of  the  statute  is  answer- 
ed, notwithstanding  it  was  made  be- 
fore the  subscription.  Rieben  v. 
Hides.  353 

37.  To  hold  a  party  seeking  to  exe- 
cute a  will,  to  a  strict  order  in  the 
performance  of  the  statutory  requi- 
sites, does  not  seem  to  have  been 
contemplated  by  the  statute.  When 
it  is  directed  that  the  declaration 
shall  be  made  at  the  time  of  the 
subscription,  time  is  used  in  the 
sense  of  occasion,  season,  and  not  in 
its  extreme  strictness  as  indicative 
of  a  precise  instant.  15. 

38.  The  testamentary  declaration  may 
be  incorporate  with  the  request  to 
the  witnesses  to  attest.  Simple 
performance  of  any  one  of  the  sta- 
tutory requisites,  will  not  be  taken 
for  performance  of  any  other ;  but 
performance  of  two  or  more  who 
tempore  is  not  void  because  there  is 
a  joint  or  connected  performance,  lb. 

39.  A  will  containing  a  single  be- 
quest, subject  to  the  condition  that 
the  legatee  should  produce  from  the 
officers  of  the  ship  in  which  the  tes- 
tator should  serve  on  his  next 
cruize,  satisfactory  evidence  of  hie 
decease  "during  the  same,"  was 
admitted  to  probate,  although  the 
testator  did  not  die  on  that  voyage. 
Thompson  v.  Connor.  366 

40.  The  will  was  not  made  expressly 
dependent  upon  the  testator's  death 
during  the  voyage  in  question,  but 
the  condition  referred  to  satisfac- 
tory proof  of  death  in  case  he  should 
die  upon  that  voyage.  To  make  a 
testament  strictly  depend  upon  a 
condition,  so  as  to  affect  the  ques- 
tion of  probate,  the  intention  ought 
"A    ipear  very  clearly  that  the  will 
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should  not  take  effect  except  upon 
the  prescribed  contingency.        lb. 

41.  If  the  condition  is  not  annexed  to 
the  substance  of  the  gift,  but  only 
to  some  collateral  matter,  such  as 
payment  on  proof  of  death,  then 
the  gift  will  be  absolute,  and  the 
condition  will  be  left  to  operate  on 
the  occurrence  of  the  contingency 
contemplated  by  its  terms.         lb. 

42.  A  codicil  rejected,  notwithstand- 
ing proof  of  instructions,  where  it 
appeared  that  the  testator  was  in  a 
weak  condition  of  mind  and  body, 


and  had  varied  testamentary  dispo- 
sitions in  behalf  of  his  wife,  ex- 
pressed in  a  will  made  shortly  be- 
fore, in  favor  of  a  party  with  whom 
he  was  living?  who  had  great  in- 
fluence over  him,  and  had  express- 
ed an  intention  to  obtain  his  prop- 
erty.   Darley  v.  Darky.  481 


WITNESS. 

See  Evidence,  4,  5,  12. 
Practice,  2,  3,  5,  6. 
Will,  11,  25,  26. 
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